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PREFACE. 


Tke  exceedingly  kind  reception  given  to  the  writer's  previoua 
work  upon  tho  law^  of  Agency  has  encouraged  him  to  offer  also 
the  following,  which  is,  in  Bome  respects,  a  companion  volaine 
to  the  other. 

While  engaged  npon  the  other  work,  the  writer  was  constantly 
impressed  with  the  great  number  of  important  qnestions,  similar 
to  those  he  was  then  considering,  bnt  relating  to  the  law  of  pub- 
lic agents  or  officers,  and  which  had  never  been  fully  treated. 
A  few  of  them  had,  it  is  true,  been  made  the  subject  of  special 
treatises,  such  as  the  subjects  of  elections,  sheriff,  official  bonds, 
and  the  application  of  extraordinary  remedies  like  mandamus, 
qob  warranto  and  injunction.  A  few  others  had  been  incident- 
ally considered  in  relation  to  other  subjects.  There  was  still,  how- 
ever, a  large  class  of  important  questions  which  had  never  been 
specially  considered  in  any  treatise,  and  no  attempt  had  ever  been 
made  by  any  author,  English  or  American,  so  far  as  the  writer  is 
awafe,  to  give  a  connected  and  continuous  discussion  of  the 
whole  subject.  There  seemed  to  him,  therefore,  to  be  a  real  need 
for  such  a  book,  and  he  has  attempted  to  supply  it. 

He  has  endeavored  to  begin  at  the  beginning,  showing  what 
are  public  offices  and  who  are  public  officers,  and  to  give  in  con- 
secutive chapters  a  view  of  the  whole  field,  showing  who  are 
eligible  to  public  office ;  how  they  may  be  elected  or  appointed, 
and  qualified ;  how  they  may  surrender,  abandon  or  forfeit  their 
rights  and  authorities ;  what  authority  they  possess ;  how  they 
should  execute  it ;  what  liabilities  attach  to  their  acts ;  what  rights 
they  possess  and  what  rights  are  possessed  by  the  public ;  and 
finally  by  what  remedies  their  duties  and  liabilities  may  be 

enforo^d* 

The  work  is  divided  into  five  parts  or  books,  and  each  book  is 
subdivided  into  consecutive  chapters.    The  arrangement  adopted 

r.v] 


Tl  PBEFAOB. 

may  not  be  the  best  possible,  bat  it  seemed  to  the  writer  to  be 
oonvenient  and  reasonably  adapted  to  the  purpose  in  view.  No 
little  difficnity  has  been  experienced  in  determining  the  proper 
limits  to  be  fixed  to  the  work,  and  it  may  be  that  others  would 
not  agree  with  those  upon  which  the  writer  has  finally  deter- 
mined. 

In  a  few  cases  the  subject  has  run  so  closely  parallel  to  that  of 
agency,  that  the  writer  has  reproduced  a  few  sections  from  his 
work  upon  that  subject,  while  the  chapters  upon  the  liability  of 
public  officers  to  private  actions  are  an  enlargement  of  the  sec- 
tions devoted  to  that  subject  in  the  former  work.  With  these 
exceptions,  the  contents  of  this  work  are  entirely  new. 

In  this  work  the  writer  has  pursued  the  plan,  which  has  been 
generally  approved  in  the  other,  of  giving  in  the  text  or  notes 
quite  full  illustrations  and  quotations  from  leading  and  charao- 
teristic  cases  upon  the  subject.  He  has  also  added  parallel  ref- 
erences to  the  American  Decisions,  American  Reports,  and 
American  State  Eeports,  as  well  as  to  the  various  Reporters. 
Particular  attention  has  been  given  to  the  latest  cases,  and  these, 
it  is  believed,  have  been  quite  fully  cited. 

In  treating  certain  of  the  special  questions,  the  writer  has 
derived  much  assistance  from  the  previous  labors  of  those  who 
have  devoted  treatises  to  what  he  has  been  compelled  to  com- 
press into  chapters,  and  to  such  treatises  the  reader  must  be 
referred  for  fuller  discussions.  These  are  particularly  Judge 
MoOrabt's  standard  work  upon  Elections,  Mr.  High's  excellent 
treatise  upon  Extraordinary  Legal  Remedies,  and  Judge  Coo- 
lby's  valuable  work  on  Torts. 

The  writer  desires  also  to  acknowledge  his  indebtedness  to  his 
publishers,  Messrs.  Callaghan  &  Go.,  of  Chicago,  who,  in  this 
instance  as  in  the  former,  have  spared  no  pains  that  the  book 
might  not  fail  for  want  of  proper  mechanical  execution,  and  who 
have  treated  the  writer  with  uniform  courtesy  and  consideration. 

Hoping,  therefore,  that  this  volume  may  be  found  not  less 
worthy  than  the  other  of  the  generous  judgment  of  the  profes- 
sion, the  writer  submits  it  to  their  consideration. 

FLOYD  R  MBCHBM. 
DETBorr,  December  1,  1889. 
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CHAPTER  L 


DEFINITIONS  AND  DIVISIONS. 


S    1.  Pablic  Office  and  Officer  de- 
fined. 
d.  How  Office  differs  from  Em- 
ployment. 
8.  Office  differs  from  a  Contract. 

4.  Office  involves  Delegation   of 

sovereign  Functions. 

5.  Office  is  created  by  Law  and 

not  by  Contract. 

6.  Oath  a  usual  but  not  a  neces- 

sary Criterion. 

7.  Salary  or  Fees  not  a  necessary 

Criterion. 

8.  Duration   or   Continuance    as 

Criterion. 

9.  Scope  of  Duties  as  a  Criterion. 
10.  Designation  of  Place  as  "Office'* 

as  ft  Criterion. 


§11.  Authority  to  appoint  to  Office 
constitutes  a  public  Officer. 

12.  Authentication  by  ehief  Execu- 
tive not  necessary. 

18.  Lucrative  Office  —  Office  of 
Profit. 

14.  Office  coupled  with  an  Interest. 

15.  Honorary  Office. 

16.  Office  of  Trust. 

17.  Place  of  Trust  or  Profit. 

18.  Executive  Officers. 

19.  Legislative  Officers. 

20.  Judicial  Officers. 

21.  Ministerial  Officers. 
23.  Military  Officers. 

23.  Naval  Officers. 

24.  Civil  Officers. 

25.  Officer  (id  «7ursL 

26.  Officer  de  Facto. 


%  1.    Public  OflGloe  and  Officer  defined. — A  public  office  is  the 
right,  authority  and  duty,  created  and  conferred  by  law,  by 

(1)  1 


§1. 


THE   LAW  OF   OFFIOE8   AND   OFFICERS.  [Book  L 


which  for  a  given  period,  either  fixed  by  law  or  endaring  at  the 
pleasure  of  the  creating  power,  an  individual  is  invested  with 
some  portion  of  the  sovereign  functions  of  the  government,  to 
be  exercised  by  him  for  the  benefit  of  the  public'  The  individ- 
ual so  invested  is  a  public  officer.* 


I  An  office,  says Bla^cestone,  is  "a 
right  to  exercise  a  public  or  private 
employment,  and  to  take  the  fees  and 
emoluments  thereunto  belonging.**  9 
Com.  86. 

'*An  office  is  a'  special  trust  or 
charge  created  by  competent  author- 
ity. If  not  merely  honorary,  certain 
duties  will  be  connected  with  it,  the 
performance  of  which  will  be  the 
consideration  for  its  being  conferred 
upon  a  particular  Individual,  who 
for  the  time  will  be  the  officer." 
Coolet,  J.  in  Throop  o.  Langdon,  40 
Mich.  673. 

"Lexicographers  generally  define 
office  to  mean  public  employment, 
and  I  apprehend  its  legal  meaning  to 
be  an  employment  on  behalf  of  the 
government  in  any  station  or  public 
trust,  not  merely  transient,  occasional 
or  incidental.  In  common  parlance, 
the  term  '  office '  has  a  more  general 
signification.  Thus  we  say  the  office 
of  executor  or  guardian;  or  the  office 
of  a  friend."  Platt,  J.  in  Matter  of 
Oaths,  20  Johns.  (N.  Y.)  492. 

"  Whether  we  look  into  the  diction- 
ary of  our  language,  the  terms  of 
politics,  or  the  diction  of  common 
life,  we  find  that  whoever  has  a  pub- 
lic charge  or  employment,  or  even  a 
particular  employment  affecting  the 
public,  is  said  to  hold,  or  to  be  in, 
office."  Danfortq,  J.  in  Rowland 
f».  Mayor,  88  N.  Y.  376. 

*'  An  office  is  a  public  station,  or 
employment,  conferred  by  the  appoint- 
ment of  government.  The  term 
embraces  the  ideas  of  tenure,  dura- 
tion,     emolument     and      dutiea" 


BwATNB.  J.  in  United  States  v.  Hart- 
well,  6  Wall.  (U.  8.)  885,  808. 

For  other  definitions  and  illustra- 
tions see:  Hamlin  v,  Kassafer,  16 
Ore.  456,  8  Am.  St.  Rep.  176;  Slate 
e.  Stanley.  66  19.  C.  59,  8  Am.  Rep. 
488;  where  Pbabson,  G.  J.,  says  "A 
public,  office  is  an  agency  for  the 
State,  and  the  person  whose  duty  it  is 
to  perform  this  agency  is  a  public 
officer.  This  we  consider  to  be  the 
true  definition  of  a  public  officer  in 
its  original  broad  sense.  The  essence 
of  it  is,  the  duty  of  performing  an 
agency,  that  is,  of  doing  some  act  or 
acts,  or  series  of  acts  for  the  State;" 
Shelby  e.  Alcorn,  86  Miss.  278,  72 
Am.  Dec.  169;  Matter  of  Dorsey,  7 
Port.  (Ala) 298;  Miller o.  SupervisorSi 
25  Cal.  98;  Wood's  Case.  2  Cow.  (N. 
Y.)29,  note;  Peoples.  Hayes,  7 How. 
(N.  Y.)  Pr.  248;  People  v.  Stratton, 
28  Cal.  888;  State  «.  Valle,  41  Mo. 
81;  Eliason  o.  Coleman,  86  N.  C.  285; 
Opinion  of  Judges,  8  Greenl.  (Me.) 
481;  Hill  «.  Boy  land,  40  Miss.  618; 
Hall  V,  State.  89  Wis.  85;  People  «. 
Nichols.  62  N.  Y.  478,  11  Am.  Rep. 
784;  Henly  «.  Mayor,  5  Ring.  91; 
Foltz  V.  Eerlin.  105  Ind.  221,  55  Am. 
Rep.  197;  Smith  e.  Moore,  90  Ind. 
294;  People  o.  Common  Council,  77 
N.  Y.  508,  88  Am.  Rep.  659;  Com- 
monwealth e.  Gamble,  62  Penn.  St 
848.  1  Am.  Rep.  422. 

«  •*  The  term '  office,' "  says  Allbh, 
J.  in  Matter  of  Hathaway,  71  N.  Y. 
288.  243,  "has  a  very  general  signi- 
fication, and  is  defined  to  be  tliat 
function  by  virtue  whereof  a  person 
has  some  employment  in  the  affairs  of 
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DEFINITIONS   AND  DIVISIONS. 


§  2. 


As  here  need,  the  word  office  is  to  be  distingnished  from  its 
application  to  snch  positions  as  are  at  most  quasi  public  only,  aa 
the  eharge  or  office  of  an  executor,  administrator  or  guardian, 
and  from  the  offices  of  private  corporations. 

^  2.  How  Office  difi^ni  from  Employment. — A  public  office 
differs  in  material  particulars  from  a  public  employment,  for,  as 
was  said  by  Chief  Justice  Marshall,  ^^  although  an  office  is  an 
employment,  it  does  not  follow  that  every  employment  is  an 


aoother;  and  it  may  be  public,  or  pri- 
vate, or  quaii  public,  as  exercised 
under  public  authority,  but  yet  affect- 
ing only  the  affairs  of  particular  in- 
dividnala  The  presidency  of  a  bank 
Ib  spoken  of  as  an  office,  and  a  trus- 
tee of  a  private  trust  is,  in  ordinary 
parlance,  said  to  hold  the  office  of 
tmatee;  and  the  term  office  is  applied 
to  an  executor  or  guardian,  etc.  A 
referee,  for  the  trial  and  decision  of 
actions,  is  an  officer  exercising  judic- 
ial powers  under  public  authority. 
So  receiveiB  appointed  by  the  courts, 
and  commissioners  for  the  appraisal 
of  damages  for  lands  taken  for  public 
use,  are  officers;  and  strictly  and  tech- 
nically exercise  the  functions  of  an 
office.  But  they  are  not  '  public  of- 
ficers'  within  the  inhibition  of  the 
Oonstitution  (which  prohibited  Judges 
from  exercising  "any  power  of  ap- 
pointment to  public  office)."  •  ♦  • 
While  the  duties  of  the  class  of  of- 
ficers last  named,  referees,  etc. ,  were 
of  a  public  nature,  and  in  a  sense 
eoncemed  the  public  and  the  admin- 
istration of  Justice,  and  were  exer 
cised  under  authority  derived  from 
the  State  directly,  and  not  from  in- 
dividuals, still  they  related  especially 
to  particular  individuals  and  a  specific 
litigation;  and  their  authority  is  re- 
stricted to  specific  matters^and  no  gene- 
ral powers  are  conferred  upon  them 
aothorizing  to  act  in  respect  to  all  like 
cases,  or  in  any  case  or  matter  other 
tfrftfi  specified  and  named  in  their  ap- 


pointment They  owed  no  duty  to 
the  public,  and  could  perform  no  ser- 
vice for  the  public.  The  trust  they 
exercise  and  the  duties  they  perform 
are  '  transient  and  occasional*  They 
are  not  called  upon  to  take  the  con- 
stitutional oath  of  office,  and  are  not 
entitled  to  the  emoluments  of  the 
office,  except  such  as  grow  out  of  and 
pertain  to  the  duties  actually  per- 
formed. Judge  Platt  defines  the 
legal  meaning  of  the  term  'office'  to 
be  '  an  employment  on  behalf  of  the 
government  in  any  station  or  public 
trust,  not  merely  transient,  occasional 
or  incidental.'  {In  re  Attorneys,  eta, 
20  Johns.  (N .  T.)  492).  When  '  pub- 
lie'  is  the  prefix  of  'officer,'  the  de- 
finition is  very  apt,  and  clearly  and 
with  precision  marks  the  limit  of  the 
coDstitulional  prohibition.  »  •  • 
'  Public  office,'  as  used  in  the  oonsti- 
tution, has  respect  to  a  permanent 
trust  to  be  exercised  in  behalf  of  the 
government,  or  of  all  citizens  who 
may  need  the  intervention  of  a  public 
functionary  or  officer,  and  in  all  mat- 
ters within  the  range  of  the  duties 
pertaining  to  the  character  of  the 
trust.  It  means  a  right  to  exercise 
generally,  and  in  all  proper  cases,  the 
functions  of  a  public  trust  or  employ- 
ment, and  to  receive  the  fees  and 
emoluments  belonging  to  it,  and  to 
hold  the  place  and  perform  the  duty 
for  the  term  and  by  the  tenure  pre- 
scribed by  law." 


8 
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office.  A  man  may  certainly  be  employed  under  a  contract, 
express  or  implied,  to  perform  a  service  without  becoming  an 
officer." ' 

"We  apprehend  that  the  term  *  office,' "  said  the  judges  of  the 
supreme  court  of  Maine,  "  implies  a  delegation  of  a  portion  of 
the  sovereign  power  to,  and  the  possession  of  it  by,  the  person 
filling  the  office ;  and  the  exercise  of  such  power  within  legal 
limits  constitutes  the  correct  discharge  of  the  duties  of  such 
office.  The  power  thus  delegated  and  possessed  may  be  a  portion 
belonging  sometimes  to  one  of  the  three  great  departments  and 
sometimes  to  another ;  still  it  is  a  legal  power  which  may  be  right- 
fully exercised,  and  in  its  effects  it  will  bind  the  rights  of  others, 
and  be  subject  to  revision  and  correction  only  according  to  the 
standing  laws  of  the  state.  An  employment  merely  has  none  of 
these  distinguishing  features.  A  public  agent  acts  only  on  behalf 
of  his  principal,  the  public,  whose  sanction  is  generally  consid- 
ered as  necessary  to  give  the  acts  performed  the  authority  and 
power  of  a  public  act  or  law.  And  if  the  act  be  such  as  not  to 
require  such  subsequent  sanction,  still  it  is  only  a  species  of  ser- 
vice performed  under  the  public  authority  and  for  the  public 
good,  but  not  in  the  exercise  of  any  standing  laws  which  are 
considered  as  rules  of  action  and  guardians  of  rights."  * 

"  The  officer  is  distinguished  from  the  employee,"  says  Judge 
CooLEY,  "  in  the  greater  importance,  dignity  and  independence 
of  his  position ;  in  being  required  to  take  an  official  oath,  and  per- 
haps to  give  an  official  bond  ;  in  the  liability  to  be  called  to 
account  as  a  public  offender  for  misfeasance  or  non-feasance  in 
office,  and  usually,  though  not  necessarily,  in  the  tenure  of  his 
position.  In  particular  cases,  other  distinctions  will  appear  which 
are  not  general."  ■ 

§  3.     Office  difibrs  ftom  a  Contract. — An   office   also  differs 

>  United  States  v.  Maurice,  2  Brock,  tinuing  during  the  pleasure  of  the 

(U.  S.  0.  C.)  96.  appointing  power  or  for  a  fixed  term 

s Opinion  of  Judges,  8  Qreenl.  (Me.)  with  a  successor  elected  or  appoint- 

481.  ed.    An  employment  is  an  agency 

•Throop  V.  Langdon,  40Mich.  673,  for    a   temporary    purpose,    which 

683.  ceases  when  that  purpose  is  accom- 

"An  office  is  a  public  position  ere-  pllshed."    Cons.  III.,  1870,  Art.  (S» 

ated  by  the  constitution  or  law,. con-  §  24. 
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§5. 


from  a  oontract,  for,  as  has  been  said,  '^  the  latter  from  its  nature 
is  necessarily  limited  in  its  duration  and  specific  in  its  objects. 
The  terms  agreed  upon  define  the  rights  and  obligations  of  both 
parties,  and  neither  may  depart  from  them  without  the  assent  of 
the  other."* 

§  4.  Office  involTes  Delegation  of  Sovereign  Funotionii.— The 
most  important  characteristic  which  distinguishes  an  office  from 
an  employment  or  contract  is  that  the  creation  and  conferring  of 
an  office  involves  a  delegation  to  the  individual  of  some  of  the 
sovereign  functions  of  government,  to  be  exercised  by  him  for 
the  benefit  of  the  public; — that  some  portion  of  the  sovereignty 
of  the  country,  either  legislative,  executive  or  judicial,  attaches, 
for  the  time  being,  to  be  exercised  for  the  public  benefit.  Un- 
less the  powers  conferred  are  of  this  nature,  the  individual  is 
not  a  public  officer.' 

§  5.  Office  is  created  by  Law  and  not  by  Contraot.~-In  distin- 
guishing between  an  office  and  an  employment,  the  fact  that  the 
powers  in  question  are  created  and  conferred  by  law,  is  an  im- 
portant criterion.  For  though  an  employment  may  be  created  by 
law,  it  is  not  necessarily  so,  but  is  often,  if  not  usually,  the  crea- 
ture of  contract.  A  public  office,  on  the  other  hand,  is  never  con- 
ferred by  contract,  but  finds  its  source  and  limitations  in  some 
act  or  expression  of  the  governmental  power.  Where,  therefore, 
the  authority  in  question  was  conferred  by  a  contract,  it  must  be 
regarded  as  an  employment  and  not  as  a  public  office.' 


>  United  States  «.  Hartwell,  6  Wall. 

(U.  S.)  886,  893;  United  States  v. 

Maurice,  2  Brock.  108;    Matter  of 

Oaths,  20  Johns.  (N.  T.)  498;  Vaughn 

9.  English,  8  Cal.  89;    Sanford  v. 

Boyd,  2  Cranch.  (U.  B,  C.  C.)  78. 
<Bann  v.  People,  45  111.  897;  Elisr 

son  «.  Coleman,  86  N.  C.  285;  United 

States  9.  Lockwood.  1  Pin.  (Wis.)  859; 

Commonwealth  «.  Swasey,  188  Mass. 

088;   Doyle  «.   Aldermen,  89  K.  C. 

138,  45  Am.  Rep.  877;  Opinion  of 
Judges,  8  GreenL  (Me.)  408;  Miller 
t.  Saperrisors,  25  Cal.  98;  State  f>. 
Kirk,  44  Ind.  401;  16  Am.  Rep.  239; 


Hill  o.  Boyland,  40  Miss.  618;  Wal- 
ker «.  Cincinnati,  21  Ohio  St.  14,  8 
Am.  Rep.  24;  People  v.  Nichols,  52 
N.  T.  478,  11  Am.  Rep.  734;  United 
States  e.  Germaine,  99  U.  S.  508;  Uni- 
ted States  9.  Smith,  124  U.  8.  525; 
United  States  «.  Mouat,  124  U.  S. 
803. 

•Hall  V.  Wisconsin,  108  U.  3.  5; 
United  States  o.  Maurice,  2  Brock. 
(U.  8.  C.  C.)  102;  United  States  v. 
Hartwell,  6  Wall.  (U.  8.)  385;  Brown 
«.  Turner,  70  N.  C.  93;  Shelby  v.  Al- 
corn, 36  Miss.  278,  72  Am.  Dec.  169; 
Opinion  of  Judges,  8  Qreenl.  (Me.) 
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§  6.  Oath  a  usual  but  not  a  neoeaaary  Criterion.  —  Pnblio 
officers  are  nsnally  required  by  law  to  take  the  oath  of  office, 
and  this  fact  goes  far  in  determining  the  character  of  the  duty.* 
But  the  taking  of  the  oath  is  not  an  indispensable  criterion  and 
the  office  may  exist  without  it,  for,  as  has  been  said,  the  oath  is 
a  mere  incident  and  constitutes  no  part  of  the  office.' 

§  7.  Salary  or  Fees  not  a  necessary  Criterion.  —  Like  the 
requirement  of  an  oath,  the  fact  of  the  payment  of  a  salary  or 
fees  may  aid  in  determining  the  nature  of  the  position,  but  it  is 
not  conclusive,  for  while  a  salary  or  fees  are  usually  annexed  to 
the  office,  it  is  not  necessarily  so.'  As  in  the  case  of  the  oath, 
the  salary  or  fees  are  mere  incidents  and  form  no  part  of  the 
office.*  Where  a  salary  or  fees  are  annexed,  the  office  is  often 
said  to  be  ''  coupled  with  an  interest";  where  neither  is  pro- 
vided for  it  is  a  naked  or  honorary  office,  and  is  supposed  to  be 
accepted  merely  for  the  public  good.* 

§  8.  Duration  or  Continuanoe  as  Criterion.— The  term  office,  it 
is  said,*  embraces  the  idea  of  tenure  and  duration,  and  certainly 
a  position  which  is  merely  temporary  and  local  cannot  ordinarily 
be  considered  an  office.'      ''But,"  saj's  Chief  Justice  Marshall, 


481;  Bann  o.  People,  45  III.  406;  Peo- 
ple 0.  Nostrand,  46  N.  Y.  881. 

"  Certainly  where  an  mdividual  has 
been  appointed  or  elected  In  a  man- 
ner prescribed  by  law,  has  a  designa- 
tion or  title  given  him  by  law,  and 
exercises  fonctions  concerning  the 
public  assigned  to  him  by  law,  he 
must  be  regarded  as  a  public  officer." 
Jenkins,  J.  in  Bradford  «.  Justices, 
33  Ga.  386. 

>  State  9.  Wilson,  29  Ohio  St.  847; 
Kavanaugh  o  State,  41  Ala.  309; 
Lindsey  v.  Attorney  General,  33  Miss. 
508;  Sweeny  v.  Mayor,  5  Daly  (N.  Y.) 
274. 

«  State  «.  Stanley,  66  N  0. 59,  8  Am. 
Rep,  488;  Howerton  v.  Tate,  68  N.  C. 
547. 

'  As  has  been  seen  in  the  note  to 
§  1,  "  the  right  to  take  the  fees  and 


emoluments  thereof"  constitutes  a 
portion  of  several  of  the  definitions 
of  an  office,  bat  it  is  not  a  sine  qua 
nan, 

« State  CL  Stanley,  66  N.  C.  69,  8 
Am.  Rep.  488;  Howerton  «.  Tate.  68 
N.  C.  547;  State  v,  Kennon,  7  Ohio 
St.  546;  United  SUtes  «.  Hartwell,  6 
Wall.  (U.  S.)  885. 

« State  V.  Stanley,  66  K.  0.  59,  8 
Am.  Rep.  488;  Throop  v.  Langdon, 
40  Mich.  673.  682. 

•SwAYNE  J.  in  United  States  «. 
Hartwell,  6  Wall.  (U.  S.)  885,  898. 

7  United  States  r.  Hartwell,  6  Wall. 
(U.  S.)  885;  United  States  v.  Maurice, 
2  Brock.  (U.  S.  C.  G.)  108;  Bunn  «. 
People,  45  HI.  897;  State  o.  Wilson, 
29  Ohio  St.  347;  Hill  9.  Boyland,  40 
Miss.  618;  United  States  v.  Hatch,  1 
Pinn.  (Wis.)  182;  Commonwealth  9. 
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'^if  a  dntj  be  a  continaing  one,  which  is  defined  bj  rnles  pre- 
scribed by  the  goveniment  and  not  by  contract,  which  an  indi- 
▼idnal  is  appointed  by  govern  men  t  to  perform,  who  enters  on  the 
dnties  pertaining  to  his  station  without  any  contract  defining 
them,  if  those  dnties  continne  though  the  person  be  changed, — 
it  seems  very  difficult  to  distinguish  such  a  charge  or  employ- 
ment from  an  office  or  the  person  who  performs  the  duties  from 
an  officer."  * 

At  the  same  time,  however,  this  element  of  continuance  can  not 
be  considered  as  indispensable,for,  if  the  other  elements  are  present 
''it  can  make  no  difference,"  says  Pbabson,  0.  J.,  "  whether 
there  be  but  one  act  or  a  series  of  acts  to  be  done, — whether  the 
office  expires  as  soon  as  the  one  act  is  done,  or  is  to  be  held  for 
years  or  during  good  behavior." " 

§  9.  Soope  of  Duties  as  a  Criterioiu—"  Any  man  is  a  public 
officer  who  hath  any  duty  concerning  the  public,  and  he  is  not 
the  less  a  public  officer  where  his  authority  is  confined  to  narrow 
limits;  for  it  is  the  duty  of  his  office  and  the  nature  of  that  duty 
which  make  him  an  officer,  and  not  the  extent  of  his  authority."* 


Sutherland.  8  Serg.  &  R.  (Penn.)  149; 
Sheboygan  County  v.  Parker,  3  Wall. 
(U.  8.)  98;  People  «.  Nichols,  53  N. 
Y.  478,  11  Am.  Rep.  784;  Throop  «. 
Laogdon,  40  Mich.  678. 

So  it  is  said  that  the  term  office 
means  "  an  employment  on  behalf  of 
the  government  in  any  station  or  pub- 
lic trust,  no<  mereljf  transieni,  oeea- 
tidmU  or  inddrnkU,**  In  re  Attor- 
neys, 30  Johns.  (N.  Y.)  492. 

Commissioners  appointed  for  an  in- 
definite time  are  not  public  officers. 
McArthur  «.  Nelson,  81  Ky.  67. 

A  person  employed  for  a  special 
and  single  object,  in  whose  employ- 
ment there  is  no  enduring  element, 
nor  designed  to  be,  and  whose  duties 
when  completed,  although  years  may 
be  required  for  their  i)erformance, 
ipto  faefo  terminate  the  employment, 
is  not  an  officer  in  the  sense  in  which 
that  term  is  used  in  the  constitution 


of  Illinois.  Bunn  v.  People,  45  III. 
897. 

•"In  every  definition  given  of  the 
word  'office, 'the  features  recognized 
as  characteristic,  and  distinguishing  it 
from  a  mere  employment,  are  the 
manner  of  appointment,  and  the  na- 
ture of  the  duties  to  be  performed; 
whether  the  duties  are  such  as  pertain 
to  the  particular  official  designation, 
and  are  continuing  and  permanent,  and 
not  occasional  or  temporary."  State 
«.  Board  of  Public  Wks.,  —  N.  J. 
— ,  17  Atl.  Rep.  113. 

>In  United  States  o.  Maurice,  3 
Brock.  (U.  S.  C.  0.)  103,  quoted  with 
approval  in  Bunn  v.  People,  45  111. 
897. 

« In  State  «.  Stanley,  66  N.  C.  69, 
8  Am.  Rep.  488.  See  also  Common, 
wealth  e.  Evans,  74  Penn.  St.  134; 
Vaughn  «.  English,  8  Cal.  89. 

*  Carth.  479;  7  Bac.  Abr.  380;  SUte 


§  10. 
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§  10.  Designation  of  Flaoe  as  *'  Office ''  as  a  Criterion.— The 
fact  that  the  place  is  designated,  in  the  law  providing  for  its 
creation,  as  an  office^  affords  some  reason  for  determining  it  to  be 
snch.^ 

§  11.  Authority  to  appoint  to  Office  constitutes  a  public  Offi« 
cer.—The  authority  and  dntj  of  appointing  others  to  office,  of 
themselves  constitute  the  person  vested  with  that  authority  and 
duty  a  public  officer,  and  it  is  immaterial  that  such  person  is  not 
designated  as  an  officer  and  takes  no  oath  and  receives  no  fees.* 

§  12.  Authentication^by  ohief  Executive  not  necessary.^ 
Where  an  individual  has  been  appointed  or  elected,  in  a  manner 
prescribed  by  law,  has  a  designation  or  title  given  him  by  law, 
and  exercises  functions  concerning  the  public  assigned  to  him  by 
law,  he  must  be  regarded  as  a  public  officer,  and  it  can  make  no 
difference  whether  he  be  commissioned  by  the  chief  executive 
officer  with  the  authentication  of  the  seal  of  state  or  not.  Where 
that  is  given  it  is  but  evidence  of  his  title  to  the  office,  and.  this 
evidence  may  in  some  cases  be  of  greater  and  in  others  of  less 
solemnity.* 

§  13.  Lucrative  Office,  or  Office  of  Proflt.~An  office  to  which 
salary,  compensation  or  fees  are  attached  is  a  lucrative  office,  or, 
as  it  is  frequently  called,  an  office  of  profit.^  The  amount  of  the 
salary  or  compensation  attached  is  not  material.  The  amount 
attached  is  supposed  to  be  an  adequate  compensation  and  fixes 
the  character  of  the  office  as  a  lucrative  one,  or  an  office  of  profit.* 


«.  Valle,  41  Mo.  81;  Shelby  f>.  Alcorn, 
86  Mi89.  273,  73  Am.  Dec.  169; 
Vaughn  o.  EQglish,  8  Cal.  89. 

>  Bradford  «.  Justices,  33  Qa.  832; 
State  «.  Wilson,  29  Ohio  St.  847; 
United  States  «.  Tinlclepaugh,  t 
Blatchf.  (U.  8.  C.  C.)  480. 

>  State  «.  Stanley,  66  N.  G.  69,  8 
Am.  Rep.  488;  Hoke  v.  Henderson, 
4  Dev.  (N.  C.)  L.  1,  25  Am.  Dec.  677; 
Howerton  «.  Tate,  68  K.  C.  647;  State 
«.  KennoD,  7  Ohio  St.  646. 

•  Bradford  «.  Justices,  83  Ga.  832. 
«  Dalley  «.  State,  8  Blackf .  (Tnd  ) 


839;  State  «.  Kirk.  44  Ind.  401,  16 
Am.  Rep.  239;  State  «.  Valid,  41  Mo. 
29;  People  «.  Whitman,  10  Cal.  88; 
Crawford  «.  Dunbar,  62  Cal.  86;  Kerr 
«.  Jones,  19  Ind.  851;  State  %,  De- 
Gress,  63  Tex.  387;  In  rs  Corliss,  11 
R.  I.  638,  23  Am.  Rep.  538;  Foltz  «. 
Eerlln,  105  Ind.  221,  55  Am.  Rep. 
197. 

«Dailey  «.  State,  8  Blackf.  (Ind.) 
829.  In  this  case  it  is  said:  *'Pay, 
supposed  to  be  an  adequate  compen- 
sation, is  attached  to  the  performance 
of  their  duties.    We  know  of  no  other 
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§  20. 


§  14.  Offioe  ooupled  with  an  Interest.— An  office  to  which  a 
salary  or  fees  are  attached  is  often  said  to  be  an  office  ^^  coupled 
with  an  interest."  * 

§15.  HonoraryOffloe.— So  an  office  to  which  no  compensa- 
tion  attaches  is  frequently  called  a  -naked  or  honorary  office,  and 
is  supposed  to  be  accepted  merely  for  the  public  good.' 

§16.  QffloeofTmst— An  office  whose  duties  and  functions 
require  the  exercise  of  discretion,  judgment,  experience  and  skill 
is  an  office  of  trust,  and  it  is  not  necessary  that  the  officer  should 
have  the  handling  of  public  money  or  property,  or  the  care  and 
oversight  of  some  pecuniary  interest  of  the  government' 

§  17.  Place  of  Trust  or  Profit.— The  term  place  of  trust  or 
profit  is  frequently  used  to  designate  positions  which  approximate 
to,  but  are  not  strictly  offices,  and  yet  occupy  the  same  general 
level  in  dignity  and  importance.* 

§  18.  Ezeoutive  Officers.— ^^  Executive  officers  are  those  whose 
duties  are  mainly  to  cause  the  laws  to  be  executed."  * 


§  19.  LegislatlTe  Officers*—"  Legislative  officers  are  those 
whose  duties  relate  mainly  to  the  enactment  of  laws,  such  as 
members  of  Congress  and  of  the  several  state  Legislatures."  ' 

§  20.  Judicial  Offioers.— "  Judicial  officers  are  those  whose 
duties  are  to  decide  controversies  between  individuals  and  accu- 
sations made  in  the  name  of  the  public  against  persons  charged 
with  a  violation  of  the  law."  ' 


tott  for  determinlDg  a  'Incrative  office' 
within  the  meaning  of  the  const! tu- 
tloD.  The  lacrativeness  of  an  office — 
its  net  profits— does  not  depend  upon 
the  amount  of  compensation  affixed 
to  it.  The  expenses  incident  to  an 
offioe  with  a  high  salary  may  render 
it  less  lucrative,  in  this  latter  sense, 
than  other  offices  having  a  much 
lower  rate  of  compensation." 

>  State  V,  Stanley,  66  N.  C.  59,  8 
Am.  Rep.  488. 


•  State  «.  Stanley,  66  N.  C.  69,  8 
Am.  Hep.  488. 

•In  re  Corliss,  11  R  I.  688, 28  Am. 
Hep.  538.  See  Doyle  e.  Raleigh,  89 
K.  C.  188,  45  Am.  Rep.  677. 

«  Sed  Doyle  «.  Aldermen  of  Raleigh, 
89  N.  0.  188,  45  Am.  Rep.  677. 

^Bouvier's  Law  Dictionary,  title 
"Officer." 

•Boavier'a  Law  Dictionary,  title 
"  Officer.  •• 

TRouvier's  Law  Dictionary,  title 
"Officer." 
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§  21.  Ministerial  OfOloers.— ^^  Ministerial  officers  are  those 
whose  duty  it  is  to  execnte  the  mandates,  lawfully  issued,  of  their 
superiors.'*  * 

§  22.  Military  Officers.— ^^  Military  officei^  are  those  wha 
have  command  in  the  army."  * 

§  23.     Naval  Officers.— ^' Naval  officers  are  those  who  are  in 

command  in  the  navy."  ■ 

• 

§  24.  Civil  Officers.— "Any  officer  who  holds  his  appointment 
under  the  government,  whether  his  duties  are  executive  or  judi- 
cial, in  the  highest  or  the  lowest  departments  of  the  government^ 
with  the  exception  of  officers  of  the  army  and  navy,  is  a  civil 
officer."  * 

§  25.  Officer  de  Jure.— An  officer  dejure  is  one  who  is,  in 
all  respects,  legally  appointed  and  qualified  to  exercise  the  office.* 
The  distinction  between  an  officer  dejure^  an  officer  de  fcusto^ 
and  a  mere  Intruder,  is  one  of  great  importance  and  will  be  fully 
considered  hereafter.  • 

§  26.  Officer  de  Facto.— "An  officer  defacto^^  in  the  compre- 
hensive language  of  Cliief  Justice  Butlek  of  Connecticut,  **  is 
one  whose  acts,  though  not  those  of  a  lawful  officer,  the  law, 
upon  principles  of  policy  and  justice,  will  hold  valid  so  far  as 
they  involve  the  interests  of  the  public  and  third  persons,  where 
the  duties  of  the  office  were  exercised : — 

First,  without  a  known  appointment  or  election,  but  under 
such  circumstances  of  reputation  or  acquiescence  as  were  cal- 
culated to  induce  people,  without  inquiry,  to  submit  to  or 
invoke  his  action,  supposing  him  to  be  the  officer  he  assumed 
to  be; 

Second,  under  color  of  a  known  and  valid  appointment  or 
election,  but  where  the  officer  had  failed  to  conform  to  some 


'Bouvier's  Law  Dictionary,   title         ^Rawle   Const.  218;   Story  Const. 
••Officer."  §790. 

•  Bouvier's  Law  Dictionary,  title         ^  Plymouth  «.  Painter,  17  Conn.  085» 
"  Officer."  44  Am.  Dec.  574. 

•Bouvier'a  Law  Dictionary,  title         •  See  iTo^t,  §  817. 
"  Officer." 
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precedent  requirement  or  condition,  as  to  take  an  oath,  give  % 
bond,  or  the  like ; 

Third,  under  color  of  a  known  election  or  appointment,  void, 
becanse  the  ofScer  was  not  eligible  or  because  there  was  a  want 
of  power  in  the  electing  or  appointing  body,  or  by  reason  of 
some  defect  or  irregnlarity  in  its  exercise,  such  ineligibility,  want 
of  power  or  defect  being  unknown  to  the  public ; 

Fourth,  under  color  of  an  election  or  appointment  by  or  pur- 
suant to  a  public  unconstitutional  law,  before  the  same  is 
adjudged  to  be  such." ' 

The  full   discussion  of  this  question  is  reserved  for  a  subse- 
quent section.* 

i  In  Bute  «.  OarroU,  88  Conn.  449,         <  See  pott,  %  317. 
9  Am.  Bep.  409. 
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CHAPTER  II. 

WHO  ARE  PUBLIC  OFFICERS. 

S  37.  Purpose  of  this  Chapter. 

§  46.  Merchant  Appraisers. 

28.  Assessors. 

46.  Navy  Officers. 

29.  AttomejrB  at  Law. 

47.  Notary  Public. 

80.  Attendants  upon  Courts. 

48.  Pension  Agents. 

81.  Clergymen. 

49.  Pilots. 

82.  Clerks. 

60.  Postmaster. 

88.  Collectors. 

51.  PubUc  Printer. 

84.  College  Prof  essors. 

52.  Receivers. 

86.  Commissionera 

68.  Referees. 

80.  Contractors. 

54  Representatives  in  Legislatures. 

87.  Court  Crier. 

55.  School  Officers. 

88.  Deputies. 

66.  Selectmen. 

89.  Health  OflQoers. 

57.  Special  Commissioners. 

40.  Judges  and  Justices. 

68.  State  and  other  Treasurers. 

41.  Mail  Carriers. 

69.  Surgeons. 

42.  Medical  Superintendent 

60.  Superintendents  of  Canals. 

48.  Members  of  Municipal  Boards 

61.  Trustees  of  State  Institutions. 

and  Bodies. 

62.  Watchmen  of  Public  Buildings. 

44.  Messengers. 

§  27.  Purpose  of  this  Chapter.— Ilaving  in  the  preceding 
chapter,  ascertained  the  definitions,  divisions  and  distinctions 
which  govern  this  question,  it  will  be  now  attempted  to  show, 
by  practical  illustrations,  how  thej  have  been  applied,  particalar 
reference  being  paid  to  those  cases  which  lie  upon  debatable  or 
doubtful  ground. 

§  28.  Assessors.— Assessors  of  taxes  are  independent  public 
ofiicers  with  duties  prescribed  by  law.' 

§  29.  Attorneys  at  Law,—  "  An  attorney  at  law,''  says  Gbat, 
0.  J.,*  ^^  is  not  indeed,  in  the  strictest  sense,  a  public  oflScer.  But 
he  comes  very  near  it.    As  was  said  by  Lord  Holt,*     *  the  office 


1  Lorillard  «.  Town  of  Monroe,  11  Yale,  24  Cal.  241,  86  Am.  Dec 

N.  T.  892,  62  Am.  Dec.  120.  like  efTect. 

>  In  Robinson's  case,  131  Mass.  870,  *  Wiiite's  case,  6  Mod.  18. 
41  Aql  Rep.  239.    See  also  Mo  parU 
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§31. 


of  an  ftttomej  coDoerns  the  public,  for  it  is  for  the  administn^ 
tion  of  justice.' "  And  Etah,  0.  J.,  says  ^^  that  attorneys  and 
counsellors  of  a  court,  though  not  properly  public  officers  are 
quasi  officers  of  the  State  whose  justice  is  administered  by  the 
court."  *  In  a  few  cases,  however,  they  have  been  held  to  be 
public  officers.'  An  attorney  at  law  does  not  hold  a  lucrative 
offloe  nor  an  office  of  profit  and  emolument  under  the  govern- 
ment.* 

§  30.  Attendants  upon  Courts.—  Whether  attendants  upon 
courts  are  public  officers  is  a  question  upon  which  there  has 
been  a  difference  of  opinion,  and  one  to  be  determined  largely 
by  reference  to  the  duties  involved  and  by  a  construction  of 
the  particular  statutes  creating  them.  In  some  cases  such 
attendants  have  been  spoken  of  as  mere  servants  of  the  court/ 
but  in  certain  later  cases,  it  has  been  held  that  an  attendant  upon 
a  court  whose  duty  it  is  to  be  present  at  its  sittings,  to  execute 
its  commands,  secure  order  and  attend  on  juries,  is  a  public 
officer.* 

§  31.  Clergjrmen. —  A  clergyman  in  the  administration  of 
marriage  is  a  public  civil  officer,  and  his  acts  in  the  celebration 
of  marriage  are  admissible  2a  prima  fads  evidence  of  his  official 
character.*  But  the  office  of  a  clergyman  is  a  merely  spiritual  or 
ecclesiastical  one  where  no  temporal  right,  such  as  the  enjoyment 
of  an  endowment  or  emolument,  is  attached  to  it;  and  the 
wrongful  exclusion  from  such  an  office  does  not  involve  any 
legal  right  of  which  a  court  of  law  can  take  cognizance.'   Where 


>  In  matter  of  Mosness,  89  Wis.  509, 
20  Am.  Rep.  65.  See  also,  Bradley's 
ease,  7  Wall.  (U.  8.)  864,  878,  879; 
Thomas  e.  Steele,  23  Wis.  207;  Co- 
thren  «.  Connaughton,  24  Wis.  184; 
Austin's  case,  5  Rawle  (Penn.)  191» 
18  Am.  Dea  657. 

•Wood's  case,  2  Cow.  (N.  Y.)  29, 
note;  Seymour  «.  Ellison,  2  Cow.  (N. 
T.)  89;  Matter  of  Wood,  1  Hopk.  Ch. 
(N. Y.)7;  Richardson  e.  Brooklyn,  &c 
R.  R  Co.  22 How.  Pr.  (N.  Y.)86a 
Bot  see  Matter  of  Oatha,  20  Johns. 
QS^.  Y.)  492;  Matter  of  Doisey,  7 
Port.  CAla.)  298. 


•Leigh's  case,  1  Munf.  (Va.)  468, 
488. 

4  See  Sweeney  «.  Mayor.  58  N.  Y. 
625;  HoUey  «.  Mayor,  59  N.  Y.  166; 
Brennan  «.  Mayor,  62  N.  Y.  865; 
Wines  e.  Mayor,  9  Hun  (N.  Y.)  659; 
Rowland  «l  Mayor,  44  N.  Y.  Saper. 
Ct.659. 

•Rowland  e.  Mayor.  88 N.  Y  872; 
Moser  «.  Mayor,  21  Hun  (N.  Y.) 
163. 

•  Goshen  e.  Stonington,  4  Conn. 
209, 10  Am.  Dec.  121. 

T  Union  Church  «.  Sanders,  1 
Houston  (DeL)  100, 68  Am.  Deo.  187. 
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any  temporal  right  is  attaolied,  however,  which  is  affected  by 
such  exclasion,  a  legal  right  is  involved,  and  where  no  other 
adequate  remedy  is  furnished,  mandamtu  will  lie  to  restore  him 
to  his  office.' 

§  32.  Clerks. — A  clerk  in  the  office  of  an  assistant  treasurer 
of  the  United  States,  appointed  by  the  assistant  treasurer  with 
the  approbation  of  the  secretary  of  the  treasury  pursuant  to  law 
and  whose  compensation  is  fixed  by  law  and  whose  duties  are 
continuing  and  permanent,  is  a  public  officer.'  A  clerk  of  the 
fractional  currency  counter  in  the  treasury  department 
appointed  with  the  approbation  of  the  secretary  and  charged 
with  the  safekeeping  of  public  funds  is  an  officer  of  the  United 
States.* 

A  clerkship  in  the  treasury  department  and  one  in  the 
attorney-general's  office,  are  offices,  within  a  provision  forbid- 
ding one  person  from  drawing  the  salary  of  two  different  offices.^ 
A  clerk  in  the  office  of  the  secretary  of  state  is  an  officer,*  and 
so  is  an  assistant  clerk  of  the  board  of  aldermen  of  Kew  York 
city,  appointed  by  authority  of  a  statute.' 

A  paymaster's  clerk,  appointed  by  a  paymaster  in  the  navy, 
with  the  approval  of  the  secretary  of  the  navy,  but  there  being 
no  statute  authorizing  the  secretary  of  the  navy  to  appoint  such 
a  clerk,  nor  any  act  requiring  his  approval  of  such  an  appoint- 
ment, is  not  an  officer  of  the  United  States; '  nor  is  a  clerk  of  the 
collector  of  customs,  holding  his  position  at  the  will  of  the  latter 
and  discharging  only  such  duties  as  may  be  assigned  to  him  by 
that  officer.* 

A  clerk  of  the  United  States  district  court  is  an  ^Mnferior" 


>  Union  Ohnrch  «.  Sanders.  1  Houa-  «  Talbot «.  United  States,  10  (X  of 

ton  (Del.)  100,  68  Am.  Dec.   187;  CI.  426. 

Runkel «.  Winemiller.  Gen'l  Ct.  4H.  •Vauglin  «.  English,  8  CaL  89. 

&  McH.  (Md.)  489, 1  Am.  Dec.  411.  •  Oollins  «.  Mayor,  8  Hun  (N.  T.) 

•  United  States  «.  Hartwell,6  Wall.  680. 

(U.  S.)  886.  V  United  States  «.  Mouat,  184  U.  a 

s  United   States  v.    Bloomgart,  8  808. 

Ben.  (U.  8.  D.  0.)  856.  But  see  United  •  United  States  «.  Smitli,  184  U.  & 

States  e.  Smith,  184  U.  S.  686  ;  Uni-  686. 
ted  States  e.  Mouat,  184  U.  S.  808. 

14 


Chap.  IL] 


WHO  ABB   PUBLIC  OFFIOEBS. 


§   85. 


officer ;  *  but  the  enrolling  clerk  of  the  honse  of  representatives 
of  a  state  is  not  a  public  oflBcer.* 

The  chief  clerk  in  the  office  of  the  assessor  of  the  city  of  De- 
troit was  held  not  to  be  a  public  officer.  • 

§  38.  OoUeotors. — Colleoltors  of  taxes  are  independent  pnblic 
officers,  whose  duties  are  prescribed  by  law.* 

§  84.  College  FiofiM80T8. — A  professor  in  a  state  university 
IB  not  a  public  officer.* 

§  85.  GkmimiBsioners. — A  levee  commissioner  in  Mississippi 
is  a  ** civil  officer  under  the  State;"  •  a  commissioner  for  the 
construction  of  a  public  highway,  is  a  public  officer,'  and  so  is  a 
commissioner  appointed  by  an  act  of  the  legislatare  to  lay  out 
and  build  a  public  road,'  and  so  are  commissioners  appointed  by 
the  governor  to  construct  a  public  building.* 

But  a  commissioner  appointed  to  make  a  State  survey  under  an 
act  authorizing  the  governor  to  enter  into  a  contract  with  the 
commissioner  for  doing  the  work,  is  not  a  public  officer ; "  nor 
are  commissioners  appointed  to  Superintend  the  erection  of  a 
state  house;"  nor  are  commissioners  to  fund  a  city  debt;  "  nor 
are  commissioners  appointed  for  an  indefinite  time.''  Oanal 
commiBsioners  are  not  ''civil  officers;"  '^  nor  are  commissioners 
to  make  a  survey  of  state  land  offices  in  contemplation  of  a  stat- 
ute forbidding  judicial  officers  from  holding  any  other  office  of 
profit.'*  Commissioners  appointed  to  conduct  a  lottery  are  not 
pnblic  officers;"  nor  are  bank  commissioners  appointed  for  the 


I  JSif  parts  Rennen,  18  Pet  (U.  B.) 

aao. 

tState  «.  Gardner,  48  Ala.  284. 

sThroop  V,  Langdon,  40  Mich/ 675. 

^Lorillard  «.  Town  of  Monroe,  11 
N.  Y.  892,  62  Am.  Dec.  120;  Morse 
«.  Lowell.  7  Mete.  (Mass.)  152;  Peo- 
ple 9,  Bedell,  2  Hill  (N.  Y.)  106; 
State  «.  Walton,  62  Me.  106. 

<BatIer  f^  Board  of  Begents.  82 
WiA.124. 

i  Shelly  «.  Alcorn,  86  Miss.  278.  72 
Am.  Dec.  169. 

V  People  «.  Nostrand,  46  K.  Y. 
881;  People  p.  Hurlburt,  24  Mich.  59, 
9  Am.  Bep.  108. 


•  People  9.  Hayes,  7  How.  Pr.  (N. 
Y.)248. 

•  People  9.  Ck>mptroller,  20  Wend. 
(N.  Y.)  695. 

»Hall  9,  Wisconsin,  108  U.  B.  5; 
overruling  89  Wis.  79. 

'*  Bann  9.  People,  45  III.  897. 

"People  9.  Middleton,  28  Cal.  608. 

"  Mc Arthur  «.  Nelson,  81  Ey.  67. 

>«  Uuited  States  «.  Hatch.  I  Pinn. 
(Wis.)  182. 

M  Shepherd  «.  Ck>mmonw0alth,  1 
Berg.  &R.  (Penn.)  1.^ 

>*  State  «.  Piatt,  4  Harr.  (DeL 
154. 


15 


§  36.  THE   LAW   OF   0FFICX8  AND  OFFICERS.  [Book  L 

liquidation  of  insolvent  banks ;  ^  nor  are  commissioners  appointed 
to  determine  upon  the  purchase  by  the  State  of  interesting 
relics.*  The  office  of  commissioner  of  loans  of  a  county  is 
a  county  office ; '  but  commissioners  appointed  by  the  State  to 
sign  city  treasury  warrants  which  were  to  circulate  as  money, 
were  held  to  be  State  and  not  city  officers ;  *  and  commissioners 
appointed  by  the  legislature  to  lay  city  pavements  are  not  officers 
of  the  city ; '  nor  are  special  commissioners  appointed  by  the 
legislature  to  act  for  counties  in  aiding  railroads,  county  officers.* 
The  office  of  county  commissioner  is  a  "lucrative"  one;'  and 
the  office  of  a  commissioner  of  the  United  States  Centennial 
Oommission  is  an  "  office  of  trust."  • 

§  36.  Contractors. — As  has  been  seen/  persons  whose  powers 
and  duties  are  conferred  and  created  by  contract,  are  not  public 
officers.  A  contractor  for  carrying  the  mail  is,  therefore,  not  a 
public  officer.  ^ 

§  37.  Court  Crier. — A  court  crier  appointed  by  the  court 
under  statutory  authority,  his  salary  being  payable  by  the  board 
of  supervisors,  is  a  public  officer." 

§  38.  Deputies. — Whether  deputies  appointed  by  public  offi- 
cers are  to  be  regarded  as  public  officers  themselves,  depends  upon 
the  circumstances  and  method  of  their  appointment.  Where 
such  appointment  is  provided  for  by  law,  and  a  fortiori  where  it 
is  required  by  law,  which  fixes  the  powers  and  duties  of  such 
deputies,  and  where  such  deputies  are  required  to  take  the  oath 
of  office  and  to  give  bonds  for  the  performance  of  their  duties, 
the  deputies  are  usually  regarded  as  public  officers.  Thus 
deputy  postmasters  appointed  and  qualified  according  to  law, 

I  Conrey  «.  Copland,  4  La.  Ann.  Cincinnati,  81  Ohio  St   14,  8  Am. 

807.                        •  Rep.  24. 

•People  f>.  Nichols,  52  N.  Y.  478,  ^Dailey  v.  State,  8  Blackf.   (Ind.) 

11  Am.  Rep.  784.  829. 

•Matter  of  Carpenter,  7  Barb.  (N.  »/n  re  CorUas,   11  R  L  688,  2S 

T.)  80.  Am.  Rep.  538. 

4  Gamier  «.  St  Louis,  87  Mo.  554.  tSee  ante,  %  5. 

•Qreaton  «.  Griffin,  4  Abb.  Pr.N.  »•  Sawyer  «.  Corse.  17  Qratt  (Va.) 

B.  (N.  Y.)  810.  980,  94  Am.  Dec.  445. 

•Sheboygan  County  «.  Parker,  8  "RlcketU  v.  New  York,  67  How. 

Wall.  (U.  S.)  98.   See  also.  Walker  v.  Pr.  (N.  Y.)  820. 
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aire  pabKc  offiders.^  So  ^  deputy  mtfrshal  U  an  officer  of  tho 
TTnTted  States,'  and  deputy  sherifib  are  recognized  by  the  8tat- 
nt^s  of  most  States  as  independent  public  officers.' 

But  where  the  deputy  is  appointed  merely  at  the  ^ill  and 
pleasuta  of  his  principal  to  serve  some  purpose  of  the  latter,  he 
is  not  a  public  officer  but  a  mere  servant  or  agent*  So  a  special 
depaty  employed  only  in  a  particular  case  is  not  a  public  officer.' 

§  39.  Health  QflOoers. — The  health  officer  of  a  port  does  not 
become  an  officer  of  the  United  States  by  virtue  of  the  surren- 
der to  him,  by  the  United  States  naval  authorities,  of  an  infected 
vessel.* 

§  40.  JiidgeB*aiid  Justioes. — Judges  of  courts '  and  justices 
of  the  peace  *  are  public  officeiiB. 

§  41.  Hail  Oanfar.-^A  mail  carrier  is  not  a  pdbUc  officer  but 
the  private  agent  of  the  contractor  for  carrying  the  mail* 

§  42.  Medioal  Superintendent. — The  medical  superintendent 
of  an  'asylum  for  the  insane,  holding  a  position  ^hose  powers 
-and  dntiias  are  provided  for  by  statute  is  a  public  officer.** 

'  §  43.  Members  of  Munioipal  Boards  and  Bodies. — The  mem- 
bers of  municipal  boards,  like  a  board  of  public  works,  'are  pub- 
lic officers.'*    So  are  members  of  a  common  council.^' 


I  Lane  «.  Ooildn,  1  Ld.  lUym.  646; 
Schroyer^*.  Lyndi,  B  Watts  (Penn.) 
458jt  Wl^ns  «.  Hathawajjr,  6  Barb. 
(N.  v.)  682;  Dunlop  «.  Monroe,  7 
Cianch  (U.  a)  242;  Bolan  v.  Wil- 
liamson, 1  Brcfv.  (8.  C.)  181;  Max- 
wdl^  McIlToy,18  Bibb.  (S:y.)211; 
See  OonweUv.  YoorhMs,  18  Ohio 
688,  4S  Am.  Dte.266. 

•  fhiited  States  «.  Martin,  17  Fed. 
Bsp.  150;  United  States  «.  Tinkle- 
pangh,  8  Blatch.  (U.  B,  C.  €.)  480. 

sSastman  «.  Cnrtis,  4  Vt  616; 
Dayton  «.  Lynes,  80  Conn.  861; 
Towntf  «.  Harris,  18  Tex.  607. 

«KaTanaugh  v.  State,  41  Ala.  899; 
Sawyer  %  Corse,  17  Giatt.  (Va.)  243, 
M  Am.  Dea  445.    Depaty  clerkship 
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Is  not  an  office.  Jeffries  e.  Harring- 
ton, —  CoTo.  —  17  PAc  Repi.  506. 

•Eayanangh  e.  State,  41  Ala.  899. 

•Delano  t.  Goodwin,'48  K.  H.  208. 
Bat  see  Cox  e.  United  SUtes,  14  Ct 
of  CI.  512. 

7  Commonwealth  e.  Gamble,  62 
Penn.  St  848.  1  Am.  R«p.  422. 

*  People  9,  Ransom,  58  Oal.  558. 

•Sawyer  «.  Corse,  17  Gratt.  (Va.) 
230,  94  Am.  Dec.  445. 

*•  State  e.  Wilson,  29  Ohio  St.  847. 
See  also  Dallam  e.  Willson,  58  Mich. 
892,  61  Am.  Rep.  128. 

"  People  e.  Harlbart,  24  IQch.  59, 
9  Am.  Rep.  108. 

*■  State  «.  Anderson,  —  Ohio  St  — , 
12  N.  B.  Rep.  656. 


I  44.  THE  LAW  OF  0FFI0E8  AND  OFFIOSBft.  [Book  L 

§  44.  Messengers. — ^A  ^' messenger  to  the  president  of  the 
board  of  aldermen "  in  the  city  of  New  York  is  not  a  pnblio 
of&oer,  there  being  no  statute  creating  such  an  office  or  defining 
its  duties.' 

§  45.  Merohaiit  Appraisers. — ^A  merchant  appraiser  is  not  a 
public  officer.* 

§  46.  Navy  OfBU^ers. — Nslvj  officers  are  officers  of  the  United 
States.* 

^-4:7.    Notary  Fublio. — A  notary  public  is  a  public  officer.* 

..-§-J:8.  Pension  Agents. — A  pension  agent  of  the  United 
States,  not  being  required  to  take  an  oath  of  office  or  to  perform 
any  other  services  than  such  as  are  confided  to  him  by  the  war 
department,  is  not  an  officer  of  the  United  States.* 

§  49.    Pilot. — ^Pilots  are  not  public  officers.* 

§  60.  Postmaster. — ^A  United  States  postmaster  is  a  public 
officer.' 

-  §  51.  Public  Printer. — ^It  is  entirely  competent  for  the  legis- 
lature to  make  the  public  printer  a  state  officer,  and  where  they 
have  expressly  done  so  he  will  be  so  considered;*  but  where  the 
public  printing  is  by  law  to  be  *^ contracted  for"  the  person  em- 
ployed is  not  a  public  officer.* 

§  52.  Beo0i'y!ers.— The  receiver  of  a  national  bank,  appointed 
in  accordance  with  an  Act  of  Congress,  is  an  officer  of  the  United 
States,^*  and  receivers  of  public  money  are  public  officers." 

§  53.   Belbrees. — Referees  appointed  to    examine  witnesseS| 

1  Smith  «.  Mayor,  67  Barb.  (N.  Y.)         •  Deaa  «.  Healy,  66  Ga.  608. 
228.  '  Spence  o.  Harvey,  22  OaL  886,  83 

•  Auffmordt  «.  Hedden,  80  Fed.      Am.  Dec.  69. 

Rep.  860.  *  Mis  9.  State,  4  Ind.  1. 

s  Armstrong  «.  United  States,  Qilp.  •Brown  o.  Turner,  70  K.  0.  93. 

(U.  S.  D.  0.)  899.  See  Detroit  Free  Press  Co.  «.  SUte 

« Eirksey  «.  Bates.  7Port.  (Ala.)629,  Auditors,  47  Mich.  185. 

81  Am.  Deo.  722;  Governor  v.  Gor-  ^*  Piatt «.  Beach,  2  Ben.  (U.  S.  D. 

don,  16  Ala.  72.  0.)  808. 

•  Lindsey  «.  Attorney  General,  88  "Commonwealth  o.  Bvans,  74 
iffiM  608.  Psnn.  St.  124. 
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§6L 


ketr  and  determine  oaaes,  etc.,  are  not  public  offioen  within  the 
meaning  of  the  conatitntion  of  New  York.* 

§  64.  BepreaentatiTea  in  Legialataxe.— Bepresentatiyes  in 
atate  legialatDrea  are  public  officers,*  and  8o  are  reprcBentatives  in 
OongresB.' 

§  56.  School  OfOcera— School  directors,  treasurers  and  trus- 
tees are  public  officers.* 

§  6&    Seleotmen.— A  New  England  selectman  is  a  public  offi- 


cer.' 


§67.  Special  Oommlfwif oners,  etc.— Special  commissioners, 
referees^  appraisers,  receivers,  elisors  and  other  similar  officers, 
appointed  for  a  special  purpose  and  to  act  on  a  special  occasion, 
are  not  public  officers.* 

§  68.  State  and  other  Treaaurers.— State  treasurers,'  deputy 
atate  treasurers  *  and  school  treasurers '  are  public  officers. 

§  69.  Snxgeona. — Oivil  surgeons  appointed  by  the  commis- 
sioner of  pensions  are  not  officers  of  the  United  States.** 

1 60.  BupetintendentsofOanalaL— Superintendentaof  repairs 
on  a  New  York  state  canal  are  public  officers.^ 

§  61.  Tmateea  of  State  Inatitation8.^The  trustees  and  direo- 
tors  of  state  institutions,  such  as  universities,  prisons  and  asy* 
lums,  appointed  or  elected  in  pursuance  of  the  statutes  of  the 
state,  are  public  officers."    But  trustees  appointed  by  authority 


>  Matter  of  Hathaway,  71  K.  Y. 

t  MorrU  «.  Hsines,  9  K.  EL  948. 

*  People  e.  Commoa  Council,  77 
K.  Y.  SOS,  38  Am.  Rep.  659. 

« McGqy  «.  Curtice,  9  Wend.  (N. 
Y.)  17,  94  AnL  Dec  118;  Ogden  e. 
Raymond,  99  Conn.  879,  S8  AnL 
Dec.  499;  Sanborn  a  NesI,  4  Minn. 
196,  77  AuL  Dec.  509;  Common- 
weslth  «L  Morrisey,  86  Penn.  Bt  416. 

•  Stale  «.  Boody,  68  N.  H.  610. 
•Mailer  of  Halbaway,  71  N.Y.  988, 

944;  McArthor  t.  Nelson,  81  Ky.  67. 


V  People  «.  McKinney,  10  Mich. 
54. 

•  Sute  «L  Brandt^  41  Iowa,  59a 

t  Commonwealth  a.  Morris^,  86 
Ptonn.  Si.  416. 

*•  United  States  e.  Germalii^  99  U. 
S.608. 

>»  Add!  «L  Brady,  4  Hill  (N.Y.)  680. 
40  AuL  Dea  805;  Shepherd  t.  Lin- 
coln. 17  Wend.  (N.Y.)  960. 

"Dullam  a.  Willaon,  58  Mich.  899. 
51  Am.  Rep.  198;  Nichols  e.  McEee, 
68  N.  0.  499;  Welker  «.  Bledsoe,  68 
N.  C.  457. 
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of  &ie  l^ifilattife  f o  a<it  for  cities  in  giving  Mid  to  'hiilfoads  are- 
not  public  officere.^ 

§  63.  .Watchmen  of  public  BnildlngB.— A  nigHt  watehman  of 
a  federal  poetoffice  building,  appointed  by  the  Federal  treaanrj 
department  and  receiving  a  monthly  salary,  does  not  ^  hold  ai> 
office  of  trust  or  profit  under  the  United  Stotes."  * 

I  Walker  «L  Oinciiiiiatl,  SI  Ohio  St     .   •Doyle  t.  Aldermen  ofi  Ralelgb^  8^ 
14^  8  Ajn.  Repeal  N.  a  1^4ff  Aju.  Rep.  877. 
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OHAPTEB   nL 


"WHO  MAY  BE  PUBLIC  OFFICQEBS. 


%  6a.  Purpose  of  tiiit  Ghapier. 

X.  OP  MLiftiBiLiTr  or  «nBaALi 

M,  Not  a  natural  Bight 

^  May  be  oontrdUed  t^  Oonatita* 

tkm. 
tt.  In  other  cases  Leidslatare  may 

prescribe. 
^,  R^^t  usually  co-e^nsiTe  with 

that  of  Satf  rage. 

n.  OJLUBBS  or  DuquAunoATiov. 
€8.  In  genersl,  with  Sabdirisions. 

1.  Mental  IncapacUif, 

«.  Idiot  ineligible. 
90.  Ability  to  read  and  write  may 
be  required. 

8i  Imujleient  Affe, 

71.  What  Offices  may  be  held  by 

InfantSL 
TIS.  Gtonstitution  Limitations  as  to 

Age. 

8.  8t9, 

TBL  Women  generally  not  eligible. 
4.  Lack  qf  (XUaenaiip. 

74  AllSDS  can  not  hold  Office. 
70,  Beslfiction  to  "Inhabitant"  or 
••Voter." 

(K.  Eliding  Briar  CjfflM. 
71  Oonstitutional  Ph>hibitions. 

17.  By  engaging  in  DueL 

78.  By  Bribery  or  Fraud. 

79.  By  being  a  Defaulter. 

80.  By  engaging  in  Rebellion. 


7.  Hvjmiif  Quaif/laUhm. 

%  81.  Property  Quallflcations  may  be 
required. 

8.  Inn^ffioietU  BeMmm. 

88.  Period  of  Residence  usually  le- 
quiredf 


9.  Want  qf  Prqfmhnal  Attaiwmmn. 

»       » ^  «■ 

88.  Necessary  prof  essional  Attain- 
ments may  be  required. 

10.  Prrf&r&nce  to    VeUran  SoUUmn. 

84.  Such  Preference  ma^  be  en- 
forced. 

80.  But  not  where  it  conlUots  wtjkh 
constitutional  Powers. 

11.  OitU  Serviee  EaxminaUan, 

86.  Statutory  Provisions  for  Bx- 

amination. 

87.  Oan  not  defeat  oonstitutional 

Discretion. 

88.  Statute  prescribing  Qualifica- 

tion is  directory. 

m.  BKICOTAL  or  DISASIXilTT, 

89.  Effectof  RemoTSl  of  DfsafaOiCjr 

bef oreTerm  begins^ 

90.  Same  Subject— Wisoonain 

Oases. 

91.  Same  Subject— Kansas  Cases. 

93.  Same  Subject— Other  similar 

Considerations. 
98.  Same   Subject— The  oontracy 
View. 

94.  Disability  arising  after  Seo- 

tion. 
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IT.  0HAKGB8  IN  qUAUFIGATIOHB. 

S  9S.  State  ts.  Federal. 
96.  Power  of  Legislature  to  affect 
constitutional  Qualiflcations. 
07.  Where  no  constitutional  Pro- 


hibition, Legfdatore  may 
change  Qualiilcatioiia. 
g  98.  Legislature  cannot  make  poU^ 
ical  Opinions  a  Qualiflcation. 
99.  Nor  can  religious  Opinions  b» 
made  a  Test 


§  68.  Purpose  of  this  Chapter.^Having  considered  in  the  pre- 
ceding chapters  what  constitntes  a  public  office  and  officer,  and 
having  given  some  illustrations  of  the  application  of  the  rules 
discovered^  attention  will  now  be  given  to  the  question  of  who 
are  eligible  to  become  public  officers. 


ov  ELioxBiLnr  m  general. 

1 64  Vot  a  natural  Bight.— The  right  to  hold  a  public  office 
under  onr  political  system  is  not  a  natural  right.  ^^  While  manj 
rights  are  conseerated  as  universal  and  inviolable,  the  right  of 
eligibility  to  office  is  not  so  secured."  ^  It  exists,  where  it  exists 
at  all,  only  because  and  by  virtue  of  some  law  expressly  or  im- 
pliedly creating  and  conferring  it. 

§  65.  May  be  controlled  by  the  Constitution.— It  is  entirely 
competent  for  the  people,  in  framing  their  governments,  to 
declare  what  shall  be  the  qualifications  which  shall  entitle  one  to 
hold  and  exercise  a  public  office,  and  in  many  of  the  constitutions 
this  has  been  done  with  more  or  less  certainty  and  precision. 
Constitutional  provisions,  which  are  exclusive  in  their  nature,  are^ 
of  course,  supreme,  and  it  is  not  within  the  power  of  legislatures 
to  supersede,  evade  or  alter  them.* 

§  66.  In  other  Oases  Legislature  may  prescribe.— Where,  how- 
ever, the  constitution  does  not  prescribe  the  qualifications,  it  is 
the  province  and  the  right  of  the  legislature  to  declare  upon  what 
tenns  and  subject  to  what  conditions  the  right  shall  be  conferred. 

And  where  the  constitution  has  made  some  provision,  but  not 


•Barker*.  People,  3  Cow.  (N.  Y,) 
686,  15  Am.  Dec.  822. 


t8eepM«.S896,  97. 
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exduBive  ones,  the  legislature  may  add  snch  others  as  are  reason- 
able and  proper.' 

§  67.  Bight  nsually  oo-extensiTe  with  that  of  SufOrage.— 
Where  no  limitations  are  prescribed,  however,  the  right  to  hold 
a  pablic  office  under  our  political  system  is  an  implied  attribute 
of  citizenship,  those  and  those  only  who  are  competent  to  par- 
ticipate in  choosing  officers  being  in  general  deemed  eligible  to  be 
chosen.'  A  person  having  the  general  qualifications  of  an  elector, 
however,  would  be  eligible  under  this  rule,  though  for  some 
temporary  reason,  such  as  a  neglect  to  register  and  the  like,  he 
might  not  be  able  to  vote  at  a  particular  election.  But  the  rule 
given  is  not  universal,'  and  many  cases  exist  where  it  does  not 
apply ;  there  are  also  many  other  conditions  which,  by  express 
rule  or  necessary  implication,  limit  the  right  of  eligibility,  the 
chief  of  which  must  be  considered. 

II. 

CAUSES   OF   DISQUALIFIOATIOH. 

§  68.  In  general,  with  SubdiTisions. — The  disability  to  hold 
a  public  office  may  arise  from  a  variety  of  causes  Thus  a  per- 
son may  be  disqualified  by — 

1.  Mental  incapacity ; 

2.  Insufficient  age ; 
8.    Sex; 

4.  Lack  of  citizenship ; 

5.  Holding  prior  office ; 

6.  Oriminal  character ; 

7.  Property  qualifications ; 

8.  Insufficient  residence ; 

9.  Want  of  professional  attainments ; 

10.  Preference  given  to  veteran  soldiers; 

11.  Requirement  of  civil  service  examination. 
Each  of  these  will  be  separately  considered. 

1.     Mental  Incapacity. 

§  69.  Idiot  or  Insane  Person  ineligible.— From  the  very  nature 
of  the  case,  an  idiot  or  other  person  ncn  compos  mentis  !§ 

•  Bute  fL  Covington,  29  Ohio  St.  «.  Morray,  88  Wis.  96,  9  Am.  Hep. 
108;  Dsrrow  o.  People,  8  Colo.  417.         489. 

*  State  •.  Smith.  14  Wis.  497;  State         'Darrow  «.  People,  tupra. 
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incapable  of  accepting  or  holding  a  public  office,  and  the  oonsti- 
tations  of  some  States  so  declare.^ 


§  70.  itbbUity  to  rqad.  a^  write  may  be  reqtiiiacL — In  some 
of  the  State*  ability  to  rei^d  and  write  is  necessary  to  eligibility,' 
and  wch  a  requireinent  may  lawfully  be  made,  where  there  is 
no  constitutional  prohibition/  as  there  is  in  Alabama.* 


2.    Insufficient  Age. 

§  71.  What  OffioeB  may  be  held  by  Inflmts. — Offices  ^ere 
judgment,  discretion  and  experience  are  essentially  necessary  to 
the  proper  discharge  of  the  duties  they  impose,  can  not  be  held 
by  infants.  But  where  the  duties  to  be  performed  are  ministe- 
rial merely,  requiring  nothing  more  than  skill  and  diligence,  an 
infant,  otherwise  competent,  may  be  the  officer.' 

Thus,  an  infant  can  not  be  a  judge,'  or  a  justice  of  the  peace,' 
or  a  burgess,*  or  a  juror,*  or  a  clerk  of  court;"  but  he  may,  at 
common  law,  hold  the  office  of  notary  public,"  or  act  as  a  special 
deputy  sheriff,^  or  as  a  register'*  or  as  a  captain  in  the  army.'^ 

§  72.  Ocxnstitutlonal  lomitatloiis  as  to  Age. — ^It  is  common  for 
the  constitution  of  the  States  as  of  the  United  States  to  require 
the  attainment  of  a  certain  age  to  render  one  eligible  to  offices 
of  importance.  Thus  the  constitution  of  the  United  States  pro- 
vides that  no  person  shall  be  eligible  to  the  office  of  president 
who  shall  not  have  attained  the  age  of  thirty-five  years,"*  nor 


1  No  insane  persoD  or  Idiot  can,  by 
the  oonstitutioas  of  Georgia,  Alabama 
and  Lottiiiana,  hold  any  State  office. 
Btimson's  Am.  Stat  Law.  §  223. 

s  As  in  New  Mexico.L.  1889,  c.  13, 
p.  18;  Arizona  Act  of  March  21, 
1889. 

•  State  «.  Ck>Tington,  29  Ohio  St. 
102. 

4  Stimson's  Am.  StaU  Law,  §  222. 

•Moore  «.  Graves,  8  N.  H.  408; 
Gelding's  Petition,  67  N  H.  146,  24 
Am.  Bep.  6G. 

•  Scambler  «.  Waters,  Croke  £liz. 


636;  Coke  Litt  8»  b  and  note  16.  T. 
Jones,  127;  2  Lev.  246. 

1  Gelding's  Petition.  67  N.  H.  146. 
24  Am.  Rep.  66. 

•Bex  fi.  Carter,  Cowp.  220. 

•  Coke,  Litt.  157  a. 

**  United  States  o.  Bizby,  9  Fed. 
Rep.  78. 

"  Claridge  v.  Evelyn,  6  B.  d;  Aid.  81. 

'*  Moore  «.  Graves,  3  N.  H.  400. 

"  Young  «.  Stoell,  4  Croke,  279| 
TouDg  V.  Fowler,  4  Croke,  656. 

^«  See  Hands  «.  Slaney.  8  D.  ^  K 
678. 

••Art,  IL  Sec.  1,  subdiv.  6. 


24 


Ohap.  IIL]  WHO  HAT  B£  PUBLIO  OFFIOEB8. 


§   73. 


tenator  until  he  shall  have  attained  the  age  of  thirty  years^*  nor 
repreeentative  in  Oongreea  until  he  shall  have  attained  the  age 
of  twenty-five  years." 

So  it  is  not  unoommon  to  provide  that  persons  who  have 
passed  a  certain  age  shall  not  be  eligible  to  given  offices,  as  that 
no  person  shall  hold  the  office  of  jndge  who  is  over  the  age  of 
seventy  years.* 

3.     Sex» 

%  78.  Women  generally  not  eligible.  —  As  a  general  rale, 
women,  though  citizens  in  the  broad  and  most  comprehensive 
sense,  are  not  possessed  ot  any  political  power,  and  cannot,  in  the 
absence  of  an  enabling  provision,  be  considered  eligible  to  pub- 
lic offio^*  ^*By  the  law  of  England,"  says  Chief  Justice  Gbat,' 
*^  whicl\  w^  oar  li^w  from  the  first  settlement  of  the  country 
until  tha  American  Bevolntion,  the  crown^  with  all  its  inherent 
rights  and  prerogatives,  might  indeed  descend  to  a  womi^n  or  to 
an  infant ;  but^  under  the  degree  of  a  queen,  no  woman,  married 
or  unmarried,  could  take  part  in  the  government  of  the  State. 
Women  oould  not  sit  in  the  House  of  Commons  or  the  House  of 
Lords,  nor  vote  for  members  of  Parliament*  They  could  not 
take  part  in  the  administration  of  justice,  even  as  judges  or 
jurors,  with  the  single  exception  of  inquiries  by  a  jury  of  ma- 
trons upon  a  suggestion  of  pregnancy."  ' 


>Art.  I,  Sea  3,  subdiv.  8. 

•  An.  L  Sea  2,  subdiv.  2. 

*  A  ooDStitutional  provision  that  no 
person  shall  hold  the  office  of  Judge 
of  any  court  after  he  has  attained 
the  age  of  seventy  years  does  not  ap- 
ply to  Justices  of  the  peace.  Eeniston 
fL  State,  68  N.  H.  87,  56  Am.  Rep. 
486.  'BxAwnira,  under  New  York 
statute.  People  «.  Mann,  82  Hun  (K. 
Y.)  440.  A  surrogate  in  New  York 
is  not  a  Judge  or  Justice  within  the 
prohibition  of  such  a  provision. 
People  •.  Oarr,  100  N.  Y.  286,  68 
Am.  Rep.  161. 

«Bouvier^s   Law  Dictionary,  title 
^'AVomen;"  Robinson's  case,  181  Mass. 


876,  41  Am.  Rep.  289;  Minor  t. 
Happersett,  21  WaU.  (U.  S)  162, 
Bradwell  t.  Illinois,  16  Wall  (U.  ft) 
180;  Wheeler  e.  Hall,  6  Allen  (Mass.) 
668;  Jackson  «.  Philups,  14  Allen 
(Mass.)  689.  Women  can  not  hold 
the  office  of  Jailer  in  Kentucky.  Atch- 
ison «.  Lucas,  88  Ey.  461. 

•In  Robinson's  case,  181  Mass.  876, 
41  Am.  Rep.  289. 

•Citing  4  Inst.  6;  Countess  of  Rut- 
land's case,  6  Rep.  62  b;  Chorlton  o. 
Lings,  L.  R.  4  C.  P.  874,  891,  392. 

T  Citing  2  Inst  119, 121;  8  Hi.  Com 
862;  4  Id  896;  Willss^  J.,  in  L.  R. 
4  C.  P.  890,  891. 
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Thns  it  has  been  held  that  a  woman  could  not  hold  the  office 
of  a  jaatice  of  the  peace,^  nor,  generally,  the  quasi  public  office 
of  an  attorney  at  law.' 

On  the  other  hand,  it  has  been  said  by  the  same  court  that 
''  the  common  law  of  England,  which  was  our  law  upon  the  sub- 
ject, permitted  a  woman  to  fill  any  local  office  of  an  administra- 
tive character,  the  duties  attached  to  which  were  such  that  a 
woman  was  competent  to  perform  them,"  and  hence  that  a  wo- 
man is  eligible,  in  Massachusetts,  to  be  a  member  of  a  school  com- 
mittee.' So  women  have  frequently  held  the  office  of  postmas- 
ter, and,  in  some  instances,  of  pension  agent,^  and  *  certain 
administrative  offices  which  could  be  executed  by  a  deputy.* 


1  Opinion  of  Judges,  107  Maaa  604. 

s  Mechem  on  Agency,  %  801  Rob- 
inson's case,  131  Mass.  876,  41  Am. 
Rep.  9S9;Inri  Leonard,  12  Oreg.  93, 
68  Am.  Rep.  82&  But  see  contra  Mat- 
ter of  Hall,  60  Conn.  181.  47  Am. 
Rep.  636;  Matter  of  Goodell,  48  Wis. 
698. 

>  Opinion  of  Judges,  115  Mass.  602. 

<  See  per  Pabx,  C.  J.  in  Matter  of 
Hall,  60  Conn.  181,  47  Am.  Rep. 
626. 

f  •«The  office  of  sheriff/'  says  Gbay, 
C.  J.  in  Robinson's  case,  181  Mass. 
876,  41  Am.  Rep.  289,  ''was  partly 
Judicial  and  partly  ministerial;  the 
judicial  functions  could  not  be  dele- 
gated, but  the  ministerial  duties,  in- 
cluding that  of  attendance  upon  the 
Judges,  might  be  performed  by  dep- 
uty. Dalton's  Sheriff,  chs.  1, 4;  Ran- 
dal's case,  Noy  21;  Racon's  Use  of 
the  Law,  4  Racon's  Works.  (Ed.  1808) 
97;  WiLLKS.  J.,  in  L.  R.  4  C.  P.  390. 
When  such  an  hereditary  office  de- 
scended to  a  woman  she  might  ex- 
ercise the  office  by  deputy  (at  least 
with  the  approval  of  the  crown),  but 
not  in  person;  nor  could  it  be  origin- 
ally granted  to  any  woman  because 
of  her  incapacity  of  executing  publio 
offices.    Duke  of  RuckiDgham's  case, 


Jenk.  Cent.  6  pL  14;  i.  c.  Dyer,  285 
b.  pi.  80;  Eeilw.  17;  4  Inst  128; 
Coke  Litt.  107  b.  166  a;  Case  of  the 
Great  Chamberlain  of  England,  2 
Rro.  P.  C.  (2d  ed.)  146,  s.  a  86 
Lords  Journal  802.  Women  were 
permitted  to  hold  the  office  of  keeper 
of  a  castle  or  Jail,  governor  of  a 
workhouse,  forester  or  constable,  for 
the  reason  that  each  of  those  offices 
might  be  executed  by  a  deputy. 
Lady  Russell's  case,  Cro.  Jac.  17,  % 
Inst.  882;  Anon.  2  Ld.  Raym.  1014» 
8.  c.  8  Salk.  2.  4  Inst.  811;  2  Hawk, 
ch.  10,  §  87;  WiLLBS,  J.,  in  L.  R  4  C. 
P.  889.  They  were  decided  to  be 
capable  of  voting  for  and  of  being 
elected  to  the  office  of  sexton  of  a 
parish  upon  the  ground  that  this  was 
not  an  office  that  concerned  the  pub- 
lic. Olive  e.  Ingram,  2  Stra.  1114, 
8.  c.  Vin.  Abr.  Feme  A.  pi.  7,  8;  7 
Mod.  268,  278.  274  And  we  are  not 
aware  of  any  public  office,  the  duties 
of  which  must  be  discharged  by  the 
incumbent  in  person,  that  a  woman 
was  adjudged  to  be  competent  to 
hold  without  express  authority  of 
statue,  except  that  of  overseer  of  the 
poor,  a  local  office  of  an  administra- 
tive character,  in  no  way  connected 
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It  is,  of  conrse,  competent  for  the  people  by  their  State* 
ooDstitations,  or  by  their  legislatares  where  no  constitutional 
prohibition  intervenee,  to  remove  these  disabilitieSi  and  snoh  is 
the  constant  tendency.' 

4.    Loch  of  Citizenship. 

%  74.  Aliens  can  not  hold  Office. — ^It  is  a  general  principle 
that  an  alien  can  not  hold  a  pablic  oflSce.'  In  all  independent, 
popular  governments,  as  is  said  by  Chief  Justice  Dixov  of  Wis- 
consin,  ^'it  is  an  acknowledged  principlci  which  lies  at  the  very 
foundation,  and  the  enforcement  of  which  needs  neither  the  aid 
of  statatory  nor  constitutional  enactments  or  restrictions,  that 
the  government  is  instituted  by  the  citizens  for  their  liberty  and 
proteetion,  and  that  it  is  to  be  administered,  and  its  powers  and 
f nnetions  exercised  only  by  them  and  through  their  agency." ' 

In  accordance  with  this  principle  it  is  held  that  an  alien  can 
not  hold  the  office  of  sheriff.* 

§75.  Bestriotion  to  «« Inhabitant"  or  <' Voter.**— Where  by 
law,  an  ''inhabitant"  of  a  certain  district  is  eligible  to  office 
within  it,  one  who  is  such  an  inhabitant  may  hold  such  an  office 
although  he  may  not  be  a  "citizen."  The  words  "inhabitant" 
and  "  citizen,"  when  so  used,  are  not  necessarily  synonymoas.*^ 
8o  where  a  "voter"  or  "elector"  may  hold  an  office  under  the- 
State,  he  is  not  disqualified  by  not  being  a  citizen  of  the  United 
States.* 

6.    Holding  Prior  Office. 
{  76.     Oonstitational  Prohibitions.  —  For  various  reasons  of 


with  judicial  proceedings.  The 
King  «.  Stubbs,  2  T.  R.  SdS.** 

A  woman  may  hold  a  deputy  clerk- 
aUpinOoIorado.  Jeffries  «.  Harring- 
ton,  —  Oola  —  17  Pae.  Rep.  605. 

>  Huff  e.  Coo)^»  44  Iowa»  639. 
Under  a  statute  that  no  person  shall 
be  precluded  or  debarred  from  any 
oecopation,  profession  or  employ- 
ment on  aooount  of  sex,  a  woman 
fliay    be    a    master    in    chancery. 


Schuchardt  t.  People,  90  HI.  001,  3$^ 
Am.  Rep.  84. 

«  State  e.  Smith,  14  Wis.  407;  State 
t.  Murray,  28  Wis.  96,  9  Am.  Rep. 
489. 

>In  State  e.  Smith,  14  Wis.  497. 

« SUte  e.  Smith,  14  Wis.  497;  State 
e.  Murray,  88  Wis.  96,  9  Am.  Rep. 
489. 

•  State  e.  Eilroy,  86  Ind.  118. 

•  McCarthy  o.  Froelke,  68  Ind.  60T. 
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pablic  policy  it  is  f reqaentlj  provided  in  state  constitutions  that 
a  pem>n  holding,  one  office  shall  not  be  eligible  to  certain  others 
deeaiod  ta  be  inconsistent  or  incompatible  with  the  one  already 
held.  Thns,  as  in  the  constitution  of  California,  it  is.  sometimes 
•declared  that  *'  no  person  holding  any  lucrative  office  under  the 
United  States  or  any  other  power  shall  be  eligible  to  any  civil 
office  of  profit  under  this  State;"'  or,  as  in  Indiana,  "that  no 
person  elected  to  any  judicial  office  shall,  during  the  term  for 
which  he  was  elected,  be  eligible  to  any  office  of  trust  or  profit 
under  the  State,  other  than  a  judicial  one;-"  or,  as  in  Louisiana, 
that  more  than  one  office  of  trust,"  or,  as  in  Indiana,  more  than 
one  lucrative  office,  shall  not  be  held  at  the  same  time;*  or,  as 
in  Vermont,  "  that  no  person  holding  any  office  of  profit  or  trust 
under  the  authority  of  Congress,  shall  be  eligible  to  any  appoint* 
ment  in  the  legislature,  or  of  holding  any  executive  or  judiciary 
office  under  this  State;"  '  or,  as  in  Mississippi,  that  ^^  no  senator 


*  This  provision  refers  to  the  capac- 
ity to  hold  as  weU  as  to  be  elected  to 
office^  and  coDsequently  a  person  who 
was  duly,  elig^ible  and  elected  to  a  civil 
<jfflce  of  pro^t  under  the  State  can  no 
longer  hold  that  office  after  he  has 
accepted  and  is  in  the  incumbency  of 
a  luontive  federal  office.  People  «. 
Leonard,  78  Cal.  2aO,  U  Pac.  Rep. 
858.  An  inspector  of  customs,  with 
a  salary  of  one  thousand  dollars  per 
year,  holds  a  lucrative  office,  and  Is 
hence  ineligible  to  the  office  of  school 
superintendent  when  the  latter  is  an 
office  oi  profit.  Crawford  v.  Dunbar, 
4S2  Gal.  86. 

The  same  provision  is  found  in 
Nevada.   State  o.  Clarke,  8  Nev.  566. 

s  Under  this  provision,  one  elected 
with  his  consent,  to  a  judicial  office, 
but  who  does  not  accept  the  office, 
may,  under  Indiana  constitution.g  176, 
be  afterwards  elected  to  an  office, 
not  Judicial,  the  term  of  which  will 
run  during  the  judicial  term  to  which 
he  was  elected.  Smith  «.  Moore,  90 
Ind.  294.  Where  the  term  of  a  jus- 
tice of  the  peace  expired  at  midnight 


of  the  16th  of  a  month  he  was  held  to 
be  ineligible  to  the  office  of  township 
trustee  which  began  on  the  same  day. 
Vogel  V.  State,  lOZ.Ind.  874 

>  Where  the  constitution  forbids 
the  holding  of  more  than  one  office  of 
trust  at  the  same  time,  the  legislature 
can  not  defeat  it  by  making  the  in- 
cumbent of  one  office  ex  qffkio  the  in- 
cumbent of  the  other.  Bouanchaud 
t.  De  Hebert,  21  La.  Ann.  188. 

« Offices  of  county  recorder  and 
county  commissioner  are  lucrative 
offices  within  the  meaning  of  the  oon- 
stitutioiv.  Dailey  o.  StalQ,  8  Blac>f. 
(Ind.)  829.  The  office  of  colonel  of 
volunteers  and  the  office  of  reporter 
of  supreme  court  decisions  are  lucra- 
tive offices,  and  can  not  both  be  held 
by  the  same  person,  Kerr  «.  Jones, 
19  Ind.  851.  But  office  of  councilman 
in  a  city,  though  lucrative  in  the  ordi- 
nary sense,  is  not  a  lucrative  office 
within  this  provision,  as  it  is  not  a 
sute  office.  State  «.  Elrk,  44  Ind« 
401, 15  Am.  Rep.  289. 

*  Office  of  postmaster  Is  an  office  of 
trust  and  profit  under  the  authority  of 
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or  representative  shall  be  appointed  to  any  civil  office  of  profit 
^der  this  State." ' 


> 


6,     Of^tminal  Practices. 

§  77.  By  engacing  in  Duel. — ^The  oonstitntion  of  Yirginia 
provides  that  "  no  person  wlio,  while  a  citizen  of  this  State,  ha» 
•inde  the  adoption  of  this  constitution,  fought  a  dnel  with  a 
deadly  weapon,  sent  or  accepted  a  challenge  to  figUt  a  dnel  with 
a  deadly  weapon,  either  within  or  beyond  the  boundaries  of  this- 
StatOi  or  knowingly  conveyed  a  challenge,  or  aided  or  assisted  in 
any  manner  in  fighting  a  duel,  shall  be  allowed  to  vote  or  hold 
any  office  of  honor,  profit  or  trust  under  this  constitution."  Under 
this  provision  it  was  held  that  one  who  had  been  so  engaged  may 
be  removed  from  office  by  fuo  fjoarranto  without  a  previous  con- 
vi^on  of  ^  the  offense  in  criminal  proceedings.* 

But  in  Kentucky  where  the  constitution  provides  that  such 
an  offender  *^  shall  be  deprived  of  the  right  to  hold  any  office, 
post  or  trust  under  the  authority  of  the  State,"  it  was  held  that » 
person  willing  to  take  the  requisite  oath  upon  entering  the  office* 
eould  not  be  proceeded  against  until  he  had  been  tried  and  con- 
victed of  the  offense.* 

Provisions  of  this  nature  are  found  in  other  States,  and  are 
within  the  constitutional  power  of  the  State  legislatures.* 


Ooagresi^  snd  a  Jnstioe  of  the  peace 
holds  a  Jodidary  office,  and  both  can 
not  therefore  be  held  by  the  same  per- 
son. McGregor't.  Balch,  14  Vt  4S0, 
89  Am.  Dec  281. 

>  Office  of  levee  commissioner  is  a 
civil  office  under  the  state,  and  can 
not  be  held  by  a  member  of  the  legis- 
lature. Shelby  e.  Alcorn,  86  Miss. 
S78,  72  Am.  Dec.  168. 

The  constitutions  of  the  several 
States  prescribe  a  great  many  disquali- 
ilcatioiis  of  this  nature,  which  are  too 
extensive  to  be  given  here.  They  may 
be  found  in  Stimson's  Am.  Stat  Law, 

|28a 

•Royall  e.  Thomas^  28  Gratt.  (Ya.) 
M,  26  Am.  Rep.  885.    See  also  Mose- 


1^  e.  Moss,  6  Qratt  (Va.)684;Brooka 
e.  Calloway,  12  Leigh  (Va)  466. 

*  Commonwealth  a  Jones,  10  Bush 
(Ky.)  725.  See  also  Morgfan  e.'Vance, 
4  Bush  (Ky.)  828. 

«  Barker  e.  People,  8  Cow.  (N.  Y.y 
686,  15  Am.  Dec.  822.    See  also  An- 
derson e.  State,  72  Ala  187;  State  t. 
Buckman,  18Fla  267;  Barker  e.  Peo- 
ple, SiO  Johna  (N.  T.)  457. 

The  constitutions  of  the  varioua 
States  contain  ipany  other  provisions 
disqualifying  for  the  commission  of 
crimes  therein  specified.  These  are 
too  extensive  to  be  summarised  here, 
but  they  will  be  found  in  SUmsonV 
Am.  SUt  Law,  g  22a 
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§  78.  By  Bribery  or  Fraud. — ^The  constitution  of  Pennsyl- 
vania provides  that  '^any  person  who  shall,  while  a  candidate  for 
oflSce,  be  guilty  of  bribery,  fraud  or  willful  violation  of  any  elec- 
tion law,  shall  be  forever  disqualified  from  holding  any  office  of 
trust  or  profit  in  this  Oommon wealth."  Under  this  provision,  it 
was  held  that  the  word  ^'  guilty  "  was  used  in  its  ordinary  or  popu- 
lar signification,  and  that  it  was  not  necessary  that  the  offender 
should  have  been  convicted  of  the  offense  before  proceedings 
were  begun  for  his  removal.' 

§  79.  By  being  a  Defiaulter. — ^It  is  provided  by  the  constitu- 
tion of  Illinois  that  any  person  who  has  been  a  collector  or  holder 
of  public  moneys,  and  shall  not  have  accounted  for  and  paid  them 
over  according  to  law,  shall  be  ineligible  to  any  ofiSce  of  profit 
or  trust.  Under  this  provision  it  was  held  that  while  it  might  be 
that  if  such  a  defaulter  should  be  elected  or  appointed,  and  enter 
into  office,  he  could  be  ousted  hyqrw  warrantOyyet  that  until  his 
default  was  judicially  ascertained,  his  acts  as  such  officer  would 
be  valid  and  binding,  and  his  sureties  would  be  liable  for  them." 

Provisions  similar  to  that  of  Illinois  are  found  in  several  of 
the  States.' 

§  80.  By  engaging  in  Bebellion. — ^It  is  also  a  somewhat  com- 
mon provision  that  no  person  who  has  voluntarily  borne  arms  or 
engaged  in  rebellion  against  the  United  States  shall  be  eligible  to 
office,  and  such  an  act  constitutes  a  complete  disability  until 
removed.* 

7.     Property  QualificationB. 

§  81.  Prox>erty  QualifLoations  may  be  required. — ^It  is  not 
infrequently  provided,  especially  in  municipal  offices,  that  he  only 
shall  be  eligible  to  certain  offices  who  is  a  freeholder,  tax-payer 
and  the  like,  and  such  a  provision,  where  it  does  not  confiict  with 
any  constitutional  guaranty,  will  be  enforced.* 


I  GommoQwealth  •.  Walter,  83 
Penn.  St.  105,  24  Am.  Bep.  154.  See 
State  ».  Humphreys,  —  Tex.  — ,  12 
8.  W.  Bep.  99. 

I  Cawley  o.  People,  95  111.  249. 

•  See  Brady  «.  Howe,  50  Miss.  607; 
Taylor  v.  Governor,  1  Ark.  21 ;  Packet 
t.  Bean,  11  Heisk.  (Tenn  )  600. 


« Priyett  •.  Bickford,  26  Eans.  52, 
40  Am.  Bep.  801;  State  o.  Watkins, 
21  La.  Ann.  631;  Hudspeth  v.  Gar- 
rigues,  21  La.  Ann.  684. 

•  Darrow  «.  People,  8  Ck>1o.  417.  A 
negative  proYision  that  *'  no  person, 
except  a  qaalified  elector,  shall  be 
elected  or  appointed  to  any  ciyil  or 
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In  some  of  the  States^  however,  property  qualificationB  are 
prohibited  by  the  constittttion. ' 


f 


8.    Insufficient  Hesidence. 


§  82.  Period  of  Besidenoe  nBoally  required. — ^It  is  a  common, 
if  not  an  invariable,  requirement  that  candidates  for  pablic  office 
shall  for  some  period  have  been  residents  of  the  district  or  local- 
ity  to  be  represented. 

Under  snch  a  provision  in  Nebraska  it  is  held  that  the  period 
required  mast  be  complete  before  the  election,  and  that  it  is  not 
■nfficient  that  it  has  matared  before  the  commencement  of  the 
term/  and  the  same  rale  prevails  in  Minnesota.* 


9.     Want  of  Professional  Attainments. 

§  83.  Neoessary  prdbaaional  Attainments  may  be  required, — > 
Bo  there  are  certain  offices  which  can  be  properly  filled  only  by 
persons  possessing  peculiar  fitness  or  professional  attainments,  and 
it  is  common,  in  the  laws  creating  the  office,  to  require  that  the 
incnmbent  shall  possess  such  qaalifications.  And  though  no 
written  law  requires  it,  such  necessity  may  be  deduced  from  the 
established  custom  or  the  evident  necessity  of  the  case.  Thas  it 
has  been  held  that  no  person,  who  has  not  previously  been  admit* 
ted  to  practice  as  an  attorney  at  law,  is  eligible  to  the  office  of 
prosecnting  attorney/ 

10.    Preference  to  Veteran  Soldiers. 
I  84w    Snoh  Prefi»renoe  may  be  enforced. — It  is  provided  in 


mUltary  oflloe  in  the  state,"  does  not 
conflict  with  a  provision  which  re- 
quires a  supervisor  or  alderman  to  be 
also  a  tax-payer.    Id. 

I  The  constitution  so  provides  in 
Minnesota*  Kansas,  Delaware,  North 
Osrollna,  South  Carolina,  California, 
Alabama  and  MississippL  Stimson's 
Am.  Stat  Law,  S  d^* 

>  State  ft.  McMillen,  28  Neb.  886,  36 
N.  W.  Rep.  587. 


>  Parker  «.  Smith,  8  Minn.  840,  74 
Am.  Dec.  749. 

«  People  0.  May,  8  Mich.  598. 

So  no  minister  or  preacher  of  any 
religions  denomination  can  be  a  mem- 
ber of  the  legislature  in  Maryland, 
Delaware,  Kentucky  or  Tennessee,  or 
be  governor  in  Kentucky,  or  hold 
any  dvil  otDoe  in  Delaware.  Stim- 
son's  Am.  St.  Law,  §  828,  sub.  L 
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New  York  that  ^^  in  every  public  department  and  upon  all  pnlK 
lie  works  of  the  state  of  New  York,  and  of  the  cities,  towns  and 
'Tillages  thereof,  and  also  in  non-competitive  examinations  under 
the  civil  service  laws,  rales  or  regulations  of  the  same,  whenever 
thej  apply,  honorably  discharged  Union  soldiers  and  sailors  shall 
be  preferred  for  appointment  and  employment  Age,  loss  of 
limb  or  other  physical  impairment,  which  does  not  in  fact  inca- 
pacitate, shall  not  be  deemed  to  disqualify  them,  provided  they 
possess  the  business  capacity  necessary  to  discharge  the  dutii^  of 
the  jposition  involved.''^  Provisions  similar 'to'this  dfe  fodnd  in 
other  States,'  and  are  enforced  by  lihe  courts  in  'pro]^^r  Cases." 

§  85.  Bat  not  where  it  oonfliots  witii  oonstttational  Pdwers. 
— Such  a  requirement,  however,  can  not,  it  is  held,  operate  to 
destroy  the  right  of  selection  of  his  subordinates  which  the  oou- 
■stitntion  has  confided  to  a  superior  officer.* 

11.     Civil  Service  jEkaminaiidn. 


§  '86.  Statiitdry  'FrdviBionB  Ibr  B3tamixiatiiSn.^^^tatnteB  have 
also  been  enaeted,  notably  in  New  York,  having  for  their  pur- 
pose the  improvement  t)f  the  civil  service,  and  requiring  that  no 
person  shall  be  appointed  to  public  offices  of  certain  grades  until 
he  has  passed  an  examination  intended  to  'ascertain  his  fitness. 
Where  no  constitutional  prohibitions  intervene,  laws  of  this^ 
nature  are  valid,  and  will  be  enforced.* 


I  Laws  1887,  ch.  464. 
>8ee  Opinion  of  Judges,  145  Mass. 
te7.  is  K.  East  Hep.  15. 

*  People  9.  Adams,  6  N.  Y.  Supple- 
ment, 128;  People  o.  French,  5  Id. 
712;  People  «.  Adams,  4  Id.  632;  In 
re  Wortman,  2  Id.  824. 

<People*i>.  Durston,  3  N.  Y.  Sup- 
plement 522;  People  v.  Angle,  109  N. 
Y.  584,  17  N.  East  Rep.  418. 

•  See  Peck  v.  City  of  Rochester,  8 
N.  Y.  Supplement  873;  Rogers  «i 
City  of  BufTalo,  2  Id.  826. 

In  Peck  «.  Rochester,  tupra,  Akglb, 
J.,   Bsys:    "Ciyil   service  examina- 


tions, as  a  prerequisite  to  entering 
upon  the  duties  of  office,  appear  to 
ha^e  b^en  ^own  to  the  cointboD 
law  of  England  more  than  500yeara 
ago.  In  the  city  of  London,  in  a. 
tower  which  is  thoa^t  to  hare  been 
one  of  the  earliest  portions  of  West> 
minster  Abbey,*  is  a  room  where 
there  are  6  horse  shoes  and  61  nails, 
which,  by  andant  custom.the  Sherfib 
of  London  were  compelled  to  connt 
when  they  were  sworn  in.  In  the^ 
time  of  Edward  II.,  when  this  cus- 
tom was  established,  (1808-1887),  il 
was  a  proof  of  education,  as  only 
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§  87.  Oeamot  deftot  oonstitutioiial  DisoretioxL — But  provisions 
of  this  nature  can  not  operate  to  defeat  the  right  to  select  his  own 
subordinates  according  to  his  discretion,  which  the  constitution 
has  conferred  upon  a  superior  ofBcer,  as  a  superintendent  of  pub- 
Be  works,  and  so  far  as  they  conflict  with  such  constitutional 
right,  these  laws  are  unconstitutional  and  void.' 

§  88.  Statute  presoribing  Qualifioations  is  dixeotory  merely.^ 
It  has  been  held  that  a  statute  prescribing  qualifications  to  an 
office  is  merely  directory,  and  although  an  appointee  does  not 
possess  the  requisite  qualifications,  his  appointment  is  not  there- 
fore void,  unless  it  is  expressly  so  enacted." 


III. 


BBUOTAL  OF  DISABILnT. 

§  89.  BBeot  of  Bemoval  of  Disability  before  Term  begina — 
What  efl!ect  shall  be  given  to  a  removal  of  the  disability  after 
the  election  or  appointment  but  before  the  term  begins  is  a 
question  upon  which  the  authorities  are  in  conflict. 

In  a  recent  case  in  Indiana  *  it  appeared  that  one  Smith  had 
been  elected  justice  of  the  peace  in  April,  1878,  for  a  term  of 
four  years,  ending  November  29, 1882.  In  April,  1882,  he  was  re- 
elected for  another  term  but  refused  to  accept  or  qualify.     On 


weU  instnicted  men  could  count  up 
to  61.  At  the  same  time,  it  was  or- 
dained  that  the  sherifF,  in  proof  of 
his  strength,  should  cut  a  bundle  of 
sticks.  The  custom  (the  abolition  of 
which  has  been  vainly  attempted) 
BtQl  exists^  but  a  bundle  of  matches 
Is  now  provided.  The  original  knife 
is  always  used.  2  Hare.  Walks  in 
London  (K.  IT.  Ed.  1878)  273,  278. 
To  secure  the  theological  qualifica- 
tions of  the  sheriff,  they  were  re- 
quired, not  only  to  take  the  oaths  of 
aU^giaace  and  supzemaoy,  as  well 
aa  the  atatotoiy  oath  of  office,  but  to 
make  a  declaration  against  transub- 


Btantiation,  and  to  receive  the  sacra^ 
ment  within  three  months  after  en« 
tering  upon  office,  in  the  presence  of 
two  witnesses  and  one  church  war- 
den, and  get  a  certificate  that  they 
had  done  so,  signed  by  the  minister 
and  one  church  warden,  and  the  two 
witnesses  must  also  make  affidavit  of 
the  fact.  14  Petersd.  Abr.  (N.  T. 
Ed.  1881)  429,  note." 

I  People  e.  Angle,  109  N.  Y.  564; 
People  fi.  Durston,  8  N.  T.  Supple- 
ment, S82. 

*8t.  Louis  County  Oourtv.  Sparks, 
10  Mo.  117,  45'Am,  Deo.  855. 

>  Smith  SI  Moore,  90  Ind.  294. 
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November  7,  1883,  and  while  he  was  still  serving  under  his  first 
election,  he  and  one  Moore  were  candidates  for  the  office  of 
connty  treasurer  for  the  term  beginning  Angost  15,  1883,  and 
Smith  received  a  majority  of  the  votes  and,  if  eligible,  was 
elected.  The  constitution  of  Indiana  provides  that  ^^No  person 
elected  to  any  judicial  office  shall,  dnring  the  term  for  which  he 
shall  have  been  elected,  be  eligible  to  any  office  of  tmst  or  profit 
under  the  State  other  than  a  jadicial  office.''  Under  this  provision 
it  was  claimed  that  Smith,  being  a  judicial  officer  at  the  time  of 
the  election,  was  ineligible  to  the  office  of  county  treasurer,  and 
the  court  below  so  held,  and  Smith  appealed.  It  was  contended 
on  the  part  of  Smith,  the  appellant,  that  the  ineligiblity  refers  to 
the  capacity  to  hold  the  office  and  not  merely  to  the  right  to  be 
elected  to  it,  and  that  the  appellant's  incapacity  was  removed  by 
the  expiration  of  his  term  as  justice  several  months  before  his 
term  as  treasurer  would  begin.  In  deciding  the  case,  the  court 
say :  ^'  After  a  careful  and  full  examination,  we  have  reached  the 
conclusion  that  the  position  of  appellant  is  the  correct  one  in 
this  case,  and  that  the  court  below  erred  in  its  conclusions  of 
law,  so  far  as  they  relate  to  the  ineligibility  of  appellant. 

'  Legally  qualified '  is  the  meaning  that  should  be  given  to  the 
word  eligible,  as  used  in  the  section  of  the  constitution  under 
consideration. 

^  Office '  has  been  defined  to  mean  public  employment,  and  its 
legal  meaning  to  be,  an  employment  on  behalf  of  government  in 
any  station  of  public  trust;  a  place  of  trust,  by  virtue  of  which 
a  person  becomes  charged  with  the  performance  of  certain  public 
duties.'  With  this  definition  of  the  words  'eligible'  and 
'  office,'  the  constitutional  provision  may  be  read  as  follows :  No 
person  elected  to  any  judicial  office  shal],  during  the  term  for 
which  he  shall  have  been  elected,  be  legally  qualified  to  be  em- 
ployed on  behalf  of  government  in  any  station  of  public  trust, 
other  than  a  judicial  office.  In  other  words,  be  legally  qualified 
as  an  officer,  to  perform  the  duties  of  a  public  office,  other  than 
judidaL    ♦    *    * 

When  appellant  entered  upon  his  term  as  justice  of  the  peace 
on  the  29th  day  of  November,  1878,  he  became,  during  the  con- 

>  Oiting  5  Waits  Actions  and  Defenses,  p,  1  et  My. 
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tinnaiioe  of  that  term,  disqualified  to  hold  and  perform  the  datiea 
of  any  pablic  oflSce  except  a  judicial  one.  Bat  while  he  conld 
not)  daring  that  term,  hold  or  perform  the  dnties  of  a  pnblio 
office  other  than  jadicial,  it  does  not  follow  that  he  mig&t  not, 
during  that  term,  be  legally  voted  for  and  chosen  to  an  office^ 
the  term  of  which  would  not  begin  until  after  the  expiration  of 
the  jndioial  term  as  justice.''  ^ 

§  90.  Same  SulDgeot— WisoouBin  Cases. — So  in  a  leading  case 
in  Wisconsin  *  it  appeared  that  one  Schuet  was,  if  eligible,  duly 
elected  on  the  8th  day  of  November,  1870,  to  the  office  of  clerk 
of  the  board  of  supervisors  for  the  term  of  two  years  to  com- 
mence on  the  first  Monday  in  January,  1871.  At  the  time  of  the 
election,  he  was  duly  qualified  for  the  office  except  that  he  was 
an  alien  and  had  not  declared  his  intention  to  be  a  citizen  of  the 
United  States.  The  supreme  court  had  previously  held  that  an 
alien  could  not  hold  office  in  Wisconsin.*  In  the  present  case, 
however,  Schaet's  disability  was  duly  removed,  by  proper  pro- 
ecedings  six  days  after  the  election,  and  it  was  contended  that, 
notwithstanding  the  previoas  decision,  he  was  now  eligible  to 
aasnme  and  hold  the  office  when  the  term  arrived. 

**  The  precise  question  under  consideration,  is,"  said  Lton,  J., 
^^  a  new  one,  and  we  are  left  free  to  decide  it  upon  what  we 
deem  to  be  sound  principles.  We  have  already  seen  that  the 
grounds  upon  which  a  person  not  an  elector  is  excluded  from 
holding  public  office  is,  that  the  powers,  and  functions  of  a  free 
and  independent  government  must  be  exercised  by  those  by 
whom  such  government  was  instituted,  that  is,  by  the  electors 
thereof.  So  if  a  person  who  is  not  an  elector  attempts  to  exer- 
cise the  functions  of  a  pnblic  office,  the  courts,  upon  proper  pro- 
oeedings  being  instituted  for  that  purpose,  will  oust  him.  This 
18  one  thing.  But  to  hold  that  a  person  qualified  to  hold  such 
office  when  the  term  for  which  he  was  elected  commences,  is  dis- 

t£LXJOTT.J.»di88ented.  ForearUer     maker,    85  Ind.    Ill;   Reynolds  «. 
in  Indiana  upon  this  and  cog-      State.  61  Ind.  892;  State  «.  Bieler,  87 


■ate  sabjects  see  Waldo  •.  Wallace,  Ind.  880.     See  also  Yogel  «.  State, 

19  Ind.  669;  QaUck  e.  New,  14  Ind.  107  Ind.87i. 

88,  77  Am.  Dec.  49;  Carson  e.  Mo-  *State  «.  Homy,  28  Wis.  96,  9 

Pbetridge.   15   Ind.  827;  Jeffries  e.  Am.  Rep.  489. 

Rowe,  63  Ind.  592;  Howard  «.  Shoe-  >  SUte  «.  Smith,  14  Wis.  497. 
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qualified  merely  because  he  was  not  an  elector  when  he  was^ 
elected,  two  months  before,  is  another  and  very  different  thing. 

What  then  is  the  natnre  and  effect  of  the  disqualification 
under  consideration  f  In  my  judgment  it  is  not  that  a  person 
who  is  not  an  elector  only  because  of  some  disqualification 
which  he  has  the  power  to  remove  at  any  time,  is  thereby 
rendered  ineligible  to  be  elected  to  a  public  office  for  a  tenn 
which  is  to  commence  at  a  future  time;  but  it  is  that  a  person 
thus  disqualified  shall  not  be  eligible  to  held  such  office.  Such 
disqualification  does  not  relate  to  the  eUction  to  but  to  the  hold- 
ing of^  the  office.  I  think  this  principle  is  substantially  asserted 
in  Cushing's  Law  and  Practice  of  Legislative  Assemblies.  Sec- 
tion 78  is  to  the  effect  that  in  cases  where  the  disqualification  is 
not  derived  from  the  personal  character  of  the  individual,  or 
inflicted  by  way  of  punishment,  and  where  it  is  that  the  indi- 
vidual '  shall  be  incapable  of  holding '  the  office,  until  the  dis- 
qualification is  removed,  this  does  not  render  him  incapable  of 
being  elected,  but  only  prevents  him  from  exercising  the  func- 
tions of  the  office  until  it  is  removed."  ^ 

§  91*  Same  Suligeot— Kansas  Oases. — The  same  result  was  also 
reached  in  Kansas*  under  a  provision  of  the  constitution  that  no 
person  who  had  voluntarily  borne  arms  against  the  government 
of  the  United  States  should  be  qualified  ^Ho  hold  office"  in  the 
state,  until  such  disability  should  be  removed.  At  the  time  of 
the  election  plaintiff  labored  under  this  disability,  but  before  the 
returns  were  canvassed,  the  disability  had  been  removed,  and  the 
question  was  as  to  plaintiff's  right  to  the  office. 

"  Upon  this  question,"  says  the  court  by  Hobtok,  C.  J.,  ^  the 


*  And  the  same  result  was  reached 
in  the  subsequent  case  of  State  o. 
Trumpf,  60  Wis.  103.  But  in  this 
case  Rtan,  0.  J.,  while  concurriDg  in 
the  opinion  on  the  ground  of  «tortf 
deeM$,  said  "I  regret  the  rule  in 
State  «.  Murray,  28  Wis.  96  (9  Am. 
Rep).  I  think  it  would  have  been 
more  in  accord  with  the  doctrine  of 
State  9.  Smith,  U  Wis.  497,  and  with 
principle,  to  have  held  that  one  re- 
ceiying  rotes  for  office  should  then 


be  eligible,  so  that  the  yalidlty  or  in- 
yalidityof  the  votes  should  not  be 
dependent  on  subsequent  accident, 
but  should  then,  so  to  speak,  attach 
to  him.  I  cannot  but  think  the  dis- 
tinction taken  In  that  case  between 
eligibility  to  election  to  office  and 
eligibility  to  hold  office  too  nice  to 
enter  into  a  rule  of  judicial  decision." 
>  Prirett  V.  Bickf ord,  d6  Eans.  88,. 
40  Am.  Rep.  801. 
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weight  of  authority  seems  to  be,  and  in  oar  opinion  it  is  the  bet- 
ter doctrine,  that  where  the  disability  concerns  the  holding  of 
the  offioe,  and  is  not  merely  a  disqualification  to  be  elected  to  an 
offic6|  a  person  who  is  ineligible  at  the  election  will  be  entitled 
to  enter  upon  and  hold  the  office,  if  his  disability  be  removed 
or  cured  before  the  issuance  of  the  certificate,  and  before  enteis 
ing  upon  the  discharge  of  the  duties  of  the  office  for  which  he 
is  elected." 

§  92.  Same  Suliijeot— Other  similar  Cksncdderationa. — So  it  has 
been  held  in  Iowa  ^  that  the  right  to  hold  an  elective  office  may 
be  conferred  upon  a  woman  even  by  a  retrospective  statute 
passed  to  confirm  her  election,  and  the  fact  that,  before  the  stat- 
ute was  passed,  an  inferior  court  had  declared  her  to  be  ineligible 
would  not  deprive  her  of  the  office. 

Under  this  view  disabilities  in  age  or  residence  at  the  time  of 
the  election  would  not  incapacitate  if  they  were  removed  before 
the  term  of  office  began.* 

Under  such  a  constitutional  provision  as  that  in  Indiana,  how- 
ever, a  judicial  officer  can  not,  "  daring  the  term  for  which  he 
shall  have  been  elected,"  remove  his  disability  by  resigning  the 
office.* 

§  93.  Same  Sulideot— The  contrary  View. — Bat  the  contrary 
view  as  to  the  meaning  of  the  word  ^*  eligible "  has  also  been 
adopted.  Thus  the  constitution  of  California  provided  that  **  no 
person  holding  any  lucrative  office  ander  the  United  States,  or 
any  other  power,  shall  be  eligible  to  any  civil  office  of  profit 
under  the  State."  One  Grow  was  a  candidate  for  election  to  the 
office  of  sheriff,  and,  if  eligible,  was  elected.  At  the  time  of 
the  election  he  held  the  office,  of  postmaster,  bat  he  resigned 
this  office  and  qualified  as  sheriff  before  the  term  of  sheriff  be- 
gan. In  a  contest  over  the  office  it  was  contended  for  Grow 
that  under  the  constitutional  provision  he  was  only  forbidden  to 
take  a  civil  state  office  while  so  holding  the  other,  and  that  ha 

iHnfffi  Oook,  44lowa»  689.  >  Waldo  «.  WaUaoe,  IS  Ind.  570; 

•State  «.  Morray,  SO  Wis.  06,  0      Gulicko.  New,  14  Ind.  OS,  77  Am. 
Am.  Rep.  480.    Bat  o^nlra  see  Searcy     Dea  40. 
t.    Grow,    15  CaL    117;   Parker   «. 
Smith,  8  Minn.  240. 
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was  capable  of  receiving  votes  cast  for  bim  so  as  to  give  bim  a 
right  to  take  the  state  office  upon  or  after  resigning  the  Federal' 
office.  Bat  the  coart  said  :^  ^^  We  think  the  plain  meaning  of 
the  words  qnoted  is  the  opposite  of  this  oonstmction.  The  l:in» 
guage  is  not  that  the  Federal  officer  shall  not  hold  a  state  office 
while  he  is  snch  Federal  officer,  bnt  that  he  shall  not,  While  in 
snch  Federal  office,  be  digtble  to  the  state  office.  We  under- 
stand the  word  ^  eligible '  to  mean  capable  of  being  chosen, — 
the  sabject  of  selection  or  choice.  The  people  in  this  case  were 
clothed  with  this  power  of  choice;  their  selection  of  the  candi- 
date gave  him  all  the  claim  to  the  office  which  he  has ;  his  title 
to  the  office  comes  from  their  designation  of  him  as  sheriff.  Bat 
they  conld  not  designate  or  choose  a  man  not  eligible,  t.  d.,  not 
capable  of  being  selected.  They  might  select  any  man  they 
chose,  sabject  only  to  this  exception,  that  the  man  they  selected 
was  capable  of  taking  what  they  had  the  power  to  give.'' 

And  [the  same  constrnction  was  adopted  in  Kevada  under  a 
constitutional  provision  in  the  same  words,  and  the  conrt  went 
further,  saying:  ^^But  instead  of  restricting  the  meaning  of 
the  word  *  eligible,'  as  defendant  contends,  we  think,  to  carry 
out  the  intention  of  the  constitutional  convention,  we  ought 
rather  to  give  it  a  more  extended  signification  than  is  generally 
given,  and  hold  that  it  means  both  '  incapable  of  being  legally 
chosen,'  and  'incapable  of  legally  holding.'  "* 

So  in  Minnesota  under  a  statute  requiring  residence  in  the 
state  for  a  certain  period  in  order  to  be  eligible  to  office,  the 
court  said:  ''This  qualification  of  residence  should  be  oonsum* 
mate  at  the  time  of  the  election,  and  it  will  not  do  that  the 
period  of  probation  is  completed  before  the  party  qualifies  or 
enters  upon  the  duties  of  the  office;"'  and  the  same  ruling  has 
been  made  in  Nebraska.^ 

§  94.  Disability  arising  after  Election. — The  effect  of  a  dis- 
ability arising  after  the  election  will  be  considered  in  a  subsequent 
section. 

t  Searcy  «.  Grow,  16  Cal.  117,  and  «  State  «.  Clarke,  8  Nev.  566. 

to  the  same  effect  see  Miller  «.  Board,  •  Parker  «.  Smith,  8  Minn.  240.  74 

25  Cal.  98;  People  «.  Sanderson,  80  Am.  Dec.  749. 

Cal.  160;  see  also  People  «.  Leonard,  <  State  «.  McMillen,  28  Neb.  885^ 

78  Cal.  280.  86  N.  W.  Rep.  587. 
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IV. 

OHANOBB  IN   Q1TALIFI0ATI0K8. 

§  95.  State  tb.  EederaL — Under  oar  political  syetem,  the 
State,  within  its  province,  is  supreme,  and  the  qualifications 
which  it  prescribes  for  those  who  shall  be  eligible  to  office  under 
it,  are  oonclasiye,'and  can  not  bealtered^  added  to,  or  defeated  bj 
Federal  authority.  So,  on  the  other  hand,  no  State  can  add  to 
or  in  any  manner  change  the  qualifications  prescribed  by  the  con- 
stitution and  laws  of  the  United  States  for  a  Federal  office. 

§  96.  Power  of  LegislatuTe  to  a&bot  constitutional  Qualifioa- 
tiona — ^Where  the  constitution  has  prescribed  the  qualifications, 
the  possession  of  which  shall  entitle  an  individual  to  hold  office 
under  the  state,  it  is  not  within  the  power  of  the  legislature  to 
change  or  add  to  them,  unless  such  power  be  given  to  the  legis- 
lature either  in  express  terms  or  by  necessary  implication." 

A  negative  provision,  however,  as  that  a  person  not  an  elector 
shall  not  be  appointed  or  elected  to  an  office  in  the  state,  does  not 
preclude  the  legislature  from  adding  other  reasonable  and  proper 
requirements.* 

§  97.  Where  no  constitutional  Prohibition,  Leglslatuze  may 
change  Qualifloationa. — ^Where,  however,  no  constitutional  pro- 
hibition intervenes,  the  legislature  may  fix  the  qualifications 
and  may  alter  or  add  to  them  at  pleasure.* 

§  98w  Iiegislature  can  not  make  political  Opinions  a  Qualifl- 
ostion. — ^But  under  our  republican  form  of  government,  the 
legislature  can  not  make  the  holding  of  any  particular  political 
opinion  a  test  of  t^e  right  to  hold  office.*  Thus  an  act  which 
provides  for  the  appointment  of  four  officers  ^^  two  members 

> Thomas «.  Owens,  4 Md.  189, 2d8;  'See pati,  g  465. 

Pkgo  fL  Hardin,  8  B.  Mon.  (Ky.)  648,  *  Attorney    General    %    Gommon 

661.  Council,  68  Mich.  218,  66  Am.  Rep. 

>  State  ••  Covington,  29  Ohio  St  676;  People  e.  Harlbat,  24  MIoh.  44, 

102, 118,  ss  thai  he  shall  be  able  to  9  Am.  Rep.  108;  Baltimore  %  Sute, 

lead  and  write  the  English  language;  15  Md.  876:  Brown  «.  Haywood,  4 

Danow  «.  People,  8  Colo.  417,  or  be  Heisk.   (Tenn.)   857;   Bvansville  «l 

a  tax-payer.  State,  118  Ind.  426. 
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thereof  to  be  from  each  of  the  two  leading  political  parties  "  is 
nnconstitntional  and  void/ 


§  99.    Nor  oan  religioiu  Opinions  be  made  a  Test. — So  it  is 

well  settled  that  religions  beliefs  or  opinions  pan  not  be  made  a 
test  of  political  rights  and  privileges.' 

>  Attoni^-General     «.      Common  Am.  Rep.  108;  Attorney-General  e. 

Ctooncil,  68  Mich.  218»  65  Am.  Rep.  Common  Council.  68  Mich.  218,  65 

STS.  Am.  Rep.  676. 

•People  9.  Horlbnt,  84  Mich.  44,  9 

10 
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§  186.  Appointmente  tofillYacanciea 
occurring   during  SeBsion, 
but  left  nnfllled. 
187.  Same  Bubject— Rule  in  United 
States  Coorta. 


%  188.  Same  Subject— Rule  in  New 
Jersey. 
189.  Same    Subject  —  Appointee 
holds  only  until  Close  of 
next  Session. 


§  100.  Neoessity  of  Appointment  or  Eleotion. — ^In  a  leading 
case  in  Michigan,  it  is  said,  "  It  is  difficult  to  perceive  by  what 
process  a  public  office  can  be  obtained  or  exercised  with- 
oat  either  election  or  appointment.  The  powers  of  government 
are  parceled  ont  by  the  constitution,  which  certainly  contem- 
plates some  official  responsibility.  Every  officer  not  expressly 
exempted  is  required  to  take  an  oath  of  office  as  a  preliminary  to 
discharging  his  duties.  It  is  absard  to  suppose  that  any  official 
power  can  exist  in  any  person  by  his  own  assumption,  or  by  the 
employment  of  some  other  private  person  ;  and  still  more  so,  to 
recognize  in  such  an  assumption  a  power  of  depriving  individuals 
of  their  property.  Such  claims  are  inconsistent  with  any  idea  of 
government  whatever.  And  it  is  plain  that  the  exercise  of  such 
a  power  is  an  act  in  its  natnre  public  and  not  private."  ' 

§  101.  Purpose  of  this  Chapter. — It  is  the  purpose  of  this 
chapter  to  discuss  the  question  of  appointment  to  office,  reserv- 
ing  the  question  of  election  for  the  following  chapter. 

§  102.  What  is  meant  by  Appointment. — By  appointfnerU^ 
as  here  used,  is  meant  the  act  of  designation  by  the  execntive 
officer,  board  or  body,  to  whom  that  power  has  been  delegated, 
of  the  individual  who  is  to  exercise  the  functions  of  a  given 
office.  In  this  use  it  is  to  be  distinguished  from  the  selection  or 
designation  by  a  popular  vote. 

§  103.  Where  Power  of  Appointment  lies.  —  The  power  of 
appointing  public  officers  rests  primarily  with  the  people.  By 
their  constitutions,  however,  they  delegate  it  to  their  represen- 
tatives, and  we  find  it  usually  vested  in  the  chief  executive  of 
the  nation,  state  or  municipality  by  which  the  officer's  authority 
is  created,  but  it  is  sometimes  conferred  upon  legislatures, 
boards,  committees  or  councils.    The  Constitution  of  the  United 


^  Campbkll,  J.»  in  Ames  «.  Port  Huron  Log-Dxiving  Co.,  11  Mich.  189,  88 
Am.  Dec.  781. 
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States  provides  that  the  president  ^^  shall  nominatey  and,  by  and 
with  the  advice  and  consent  of  the  Senate,  shall  appoint  ambas- 
•adorS)  other  public  ministers  and  consnls,  judges  of  the 
supreme  court,  and  all  other  officers  of  the  United  States,  whose 
appointments  are  not  herein  otherwise  provided  for,  and  which 
shall  be  established  by  law,"  *  and  the  constitutions  of  the  states 
confer  more  or  less  of  appointing  power  upon  their  respective 
goremors. 

§  104.     Appointment  to  Office  is  an  executive  Aot-^o  it  is 
said  that  appointments  to  office,  whether  made  by  judicial,  legis- 
lative or  executive  officers  or  bodies,  are  in  their  nature  intrinsi- 
cally executive  acts,'  though  it  by  no  means  follows  that  the 
appointing  power  is  inherent  in  the  executive. 

§  105.  Ezoeptions  to  this  Bule. — For,  as  has  been  said,  it 
must  be  conceded  "  that  it  is  not  every  appointment  to  ottice 

which  involves  the  exercise  of  executive  functions;  as,  for 
instance,  the  appointments  made  by  judicial  officers  in  the  dis- 
charge of  their  official  duties,  or  the  appointments  made  by  the 
general  assembly  of  officers  necessary  to  enable  it  to  properly 
discharge  its  duties  as  an  independent  legislative  body,  and  the 
like.  Such  appointments  by  the  several  departments  of  the  state 
government  are  necessary  to  enable  them  to  maintain  their 
independent  existence,  and  do  not  involve  an  encroachment  upon 
the  functions  of  any  other  branch."  • 

§  106.  What  Power  of  Appointment  may  be  exercised  by  the 
I«egialatiixe. — ^Where  the  people  have,  by  their  constitutions^ 
expressly  conferred  the  power  of  appointment  of  other  officers 
upon  the  legislature,  it  may  properly  and  lawfully  be  exercised 
within  the  limits  so  prescribed.  But  in  other  cases  than  the  two 
above  mentioned, — ^those  authorized  by  necessity  and  those 
expressly  authorized  by  the  constitution — it  is  clear  that  the  legis- 
lature has,  under  our  political  systems,  no  unlimited  appointing 

>  Art.  II.  sec.  2,  subd.  2.  118  Ind.  382;  Hovey  o.  State,  119  Ind. 

•  State  V.  Barbour,  58  Conn.  76,  55  886.    (7(?n^ra, Mayor  v.  State,  15  Md.  876, 

Ain.Rep.65;  Taylor  i?. Commonwealth,  74  Am.  Dec.  572;  People  v.  Freeman, 

8 J.  J.lfarsh  (Ey.)401;  Achley's case,  80  Cal.  288, 13  Am.  St.  Rep.  122;  Fox 

4  Abb.  Pr.  (K. Y.)35;  Marbury  «.  Mad-  v.  McDonald,  101  Ala.  51,  46  Am.  St. 

iaon,  1  Cimnch  (U.  S.)  187;  Helnlen  v.  Rep.  08,  and  cases  there  cited. 

SuHiTan,  64  Cal.  878;   Evansyille  «.  >  State  v,  Denny,  118  Ind.  449,  21 

Btato,  118  lad.  426;  State  «.  Denny,  N.  £.  Rep.  252. 
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power.  Long  practical  constractioo  of  the  constitation  may, 
however,  be  deemed,  to  confer  appointing  power,*  and  the  legis- 
lature, in  creating  offices,  may,  it  seems,  where  no  constitutional 
prohibition  intervenes,  reserve  to  itself  the  power  to  appoint,  or 
may  delegate  the  power  to  other  officers  or  bodies.* 

One  limitation  upon  this  power  is  generally  recognized,  as  will 
be  seen  hereafter,'  namely,  that  it  is  not  within  the  power  of  the 
legislature  to  take  from  the  local  authorities  the  right  to  make 
permanent  appointments  to  fill  purely  local  municipal  offices.^ 

§  107.  Same  SulDjeot—FowBT  to  preiKiribe  Maimer  of  Appoint, 
ment  not  equivalent  to  Power  to  appoint. — So  where  the  consti- 
tution provides  that  all  officers  whose  appointment  is  not  other- 
wise provided  for  in  the  constitution  shall  be  chosen  in  such 
manner  as  may  be  prescribed  by  law,  it  is  held  that,  while  this 
provision  authorizes  the  legislature  to  provide  by  law  for  the 
appointment  or  election  of  such  officers,  it  does  not  authorize  the 
legislature  itself  to  make  such  appointment  or  election.'  To 
make  good  such  a  claim,  it  is  said,*  ^^it  must  be  made  to  appear 
that  the  power  to  direct  the  '  manner,'  the  mode,  the  way,  in 
which  an  act  shall  be  done,  and  the  power  and  authority  to  do  the 
act  itself,  are  one  and  the  same  thing.  But  that  they  are  not 
identical  or  equivalent  to  each  other  is  too  clear  for  argument^ 
and  almost  too  clear  to  admit  of  illustration.  To  prescribe  the 
manner  of  election  or  appointment  to  an  office  is  an  ordinary 
legislative  function.  To  make  an  appointment  to  office  is  an 
administrative  function.  And  under  a  constitution  in  which  the 
philosophical  theory  of  a  division  of  the  powers  of  government 

1  See  elaborate  diBcuarions  of  these  «  State  t.  Dennj,  118  Ind.  449,  21 

questions  in  State  «.  Peele,  121  Ind.  N.E.  Rep.  252;  Evansyillev.  State,  118 

495;  State  v.  Hyde,  121  Ind.  20;  Hovey  lad.  426.  21  K.  E.  Rep.  267;  People  «. 

V.  State,  119  Ind.  886;  Hovey  v.  State,  Ilurlbut,  24  Mich.  44,  9  Am.  Rep.  108; 

119  Ind.  895;  State  t>.  Denny,  118  Ind.  People  v.  Detroit,  28  Mich.  228;  People 

449;  Evansville  v.  State,  118  Ind.  426;  v.  Chicago.  61  111.  17,  2  AnL  Rep.  278; 

State  t>.  Denny,  118  Ind.  382.  People  v.  Lynch,  51  Cal.  15,  21  Anu 

»See  State  v.  Hyde,  129  Ind.  296;  Rep.677;  People©.  AlbertBon,56N.T. 

State  «.  Gorby,  122  Ind.  17;  French  v.  55;  People  v.  Porter,  90  N.  Y.  68.    But, 

Harley,  141  Ind.  618,  and  other  Indi-  contra,  see  State  v.  Smith,  44  Ohio  St. 

ana  cases  cited  above;  People  v,  Mor-  348,  and  cases  there  cited, 

gan,  90  m.  562;  State  v.  George,  22  >  State  v.  Denny,  118  Ind.  882;  State 

Ore.  142,  29  Am  St.  Rep.  586;  Fox  v.  v.  Peele.  121  Ind.  495;  Evansville  «. 

McDonald,  101  Ala.  61,  46  Am.  St.  State,  118  Ind.  426.    But  see  Mayor  v. 

Rep.  98;  State  v.  Boucher,  3  N.  Dak.  State,  15  Md.  376,  74  Am.  Dec.  672. 

689;  State  V.  Constantine,  42  Ohio  St.  «  Bbikkerhoff,    J.,    in    State    «. 

441,  51  Am.  Rep.  883.  Kennon,  7  Ohio  St.  560. 


•  See  po9t,  %  123. 
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into  legislative,  execative  and  judicial  should  be  exactly  carried 
out  in  detail,  the  power  of  prescribing  the  manner  of  making 
appointments  to  office  would  fall  naturally  and  properly  to  the 
legislative  department|  while  the  power  to  make  the  appoint- 
ments themselves  would  fall  as  naturally  and  properly  to  the 
executive  department." 

And  this  disability  extends  as  well  to  filling  a  vacancy  as  to 
making  an  original  appointment.' 

§  108.  Authority  of  Bxeoutive  to  appoint  must  bo  eonterred 
by  sovereign  Power. — But,  even  though  the  act  of  appointing 

officers  may  be  deemed  executive  iu  its  nature,  the  power  to 
appoint  officers,  excepting,  perhaps,  those  who  are  to  assist  him 
in  the  discharge  of  his  personal  executive  duties,  is  not  inherent 
in  the  chief  executive,  but  must  exist,  if  it  exist  at  all,* by  virtue 
of  the  authority  conferred  upon  him  by  the  sovereign  power.* 

S  109.  Power  which  created  Authority  can  take  it  away.—  It 
is  obvious  also  that  the  same  power  which  created  the  authority 
to  appoint  can,  in  the  absence  of  constitutional  limitations,  take 
it  away  again.  Thus  an  office  of  legislative  creation  can  be 
modified,  controlled  or  abolished  by  the  same  power,  or  the  mode 
of  appointments  thereto  can  be  changed.* 

§  110.  Power  may  be  absolute  or  conditional. — The  power  of 
appointment  may  be  absolute  or  conditional.  Where  it  is  abso- 
lute, the  choice  of  the  appointing  power,  if  it  falls  upon  an 
eligible  person,  is  conclusive.  But  frequently  the  power  of  ap- 
pointment is  conditional,  and  may  be  exercised,  as  in  the  case  of 
the  President  of  the  United  States,  '^  by  and  with  the  consent  of 
the  senate"  or  some  other  body  only,  and  this  requirement  of 
assent  or  confirmation  is  found  in  all  grades  of  municipal  offices. 

§  111.  At  what  time  the  Power  may  be  exercised. — Where 
power  is  given  to  appoint  an  officer  **  at "  the  expiration  of  the 
term  of  his  predecessor,  an  appointment  made  on  the  day  on 
which  the  term  expires  is  not  invalid.* 

I  Evansville  v.  State,  118  Ind.  426,  Dec.  572;  State  t.  Swift,  11  Nev.  128; 

21  N.  E.  Rep.  267.  State  v.  Irwin,  5  Nev.  Ill;  Common- 

sFozv.McDonald,  101  Ala. 51;  State  wealth  v,  Hanley,  9  Penn.  St.  513; 

«.  George.  22  Ore.  142;  State  v,  Bou-  Collins  v.  State,  8  Ind.  344. 
dier,  3  N.  Dak.  889;  State  v.  Noble,         >  Davis  9.  State,  7  Md.  161,  61  Am. 

118  Ind.  850,  21  N.  E.  Rep.  21,  citing  Dec.  331;  State  c.  BeU,  116  Ind.  1. 
Hayor  «.  State,  16  Md.  876,  74  Am.         «  People  «.  Blanding,  63  Cal.  833. 
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§  112.  Oannotaj^KnAthiniMlftoaaOfBiOe. —  It  is  contrary 
to  the  public  policy  to  permit  an  oflScer,  having  the  power  to  ap- 
point to  an  office,  to  exercise  that  power  in  his  own  interest  by 
appointing  himself.' 

^  118.  Power  onoe  exercised  is  exhausted  till  Vacancy  oconrs. 
— Where  power  has  been  given  to  appoint  to  an  office  and  the 
same  has  been  exercised,  any  subsequent  appointment  to  the 
same  office  will  be  void  unless  the  prior  incumbent  has  been  re- 
moved or  the  office  has  otherwise  become  vacant.' 

§  114.  What  constitutes  Appointment. — Where  the  power  of 
appointment  is  absolute,  and  the  appointee  has  been  determined 
upon,  no  further  consent  or  approval  is  necessary,  and  the  formal 
evidence  of  the  appointment,  the  commission,  may  issue  at  once. 
Where,  however,  the  assent  or  confirmation  of  some  other  officer 
or  body  is  required,  the  commission  can  issue  or  the  appoint- 
ment be  complete  only  when  such  assent  or  confirmation  is  ob- 
tained.' 

In  either  case  the  appointment  becomes  complete  when  the 
last  act  required  of  the  appointing  power  is  performed.* 


>  People  V.  Thomas,  83  Barb.  287. 
As  where  a  board  appointed  one  of  its 
own  number,  and  the  vote  of  the  ap- 
pointee was  necessary  to  the  appoint- 
ment.   State  V.  Hoyt,  2  Oreg.  246. 

s  Thomas  v,  Burrus,  28  Miss.  550, 
57  Am.  Dec.  154;  See  People  «, 
Woodruff.  82  N.  Y.  855. 

8  People  V.  Bissell,  49  Cal.  407. 

4  State  V.  Barbour,  58  Conn.  76,  65 
Am.  Rep.  65.  In  this  case,  Carpen- 
ter, J.,  said:  "An  appointment  is 
complete  when  the  last  act  required 
of  the  appointing  power  has  been  per- 
formed. The  signing  of  a  commis- 
sion by  the  president  of  the  United 
States,  when  the  appointment  was 
made  by  him,  and  the  law  required  a 
commission,  was  held  to  be  the  last 
act  Marbnry  «.  Madison,  1  Cranch 
(U.  S.)  187.  Also  a  writing  signed  by 
the  mayor  of  a  city  making  a  nomi- 
nation to  be  confirmed  by  the  com- 


mon council  under  the  erroneous  be- 
lief that  such  confirmation  was  neces- 
sary, although  it  was  not  required  by 
law.  People  v.  Fitzsimmons,  68  K. 
T.  514.  In  the  case  of  a  judicial  ap- 
pointment, a  declaration  in  open 
court,  when  the  law  does  not  require 
the  appointment  to  be  in  writing,  has 
been  held  to  be  final.  Hoke  «.  Field, 
10  Bush  (Ky.)  144, 19  Am.  Rep.  58. 
In  Achley's  case,  4  Abb.  Pr.  (N.  T.) 
85,  it  was  held  that  the  appointment 
was  made  when  both  branches  of  the 
common  council  concurred  in  the  pas- 
sage of  a  resolution  making  the  ap- 
pointment. So  also  in  People  v. 
Stowell,  9  Abb.  N.  C.  (N.  Y.)  456. 
In  Conger  v.  Gilmer,  82  Cal.  75,  the 
law  required  that  Justices  of  the 
peace  appointed  by  the  board  of 
supervisors  should  receive  a  oommis- 
sion  signed  by  the  officers  of  the 
board  and  sealed  with  its  seal;  it  was 
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In  eases  where  a  commisBion  is  required,  the  appointment  is 
complete  when  the  commission  is  signed  bj  the  executive,  and 
sealed  if  necessary,  and  is  ready  to  be  delivered  or  transmitted  to 
the  appointee.'    After  this  event,  the  death  of  the  executive  does 


beld  that  a  commission  bo  rigned  and 
iealed  was  the  only  evidence  of  an 
■ppcdntment  If,  however,  such  for- 
mal act  is  to  be  perf  onned  by  some 
other  than  the  appointing  power,  it 
oonsUtates  no  part  of  the  appoint- 
ment. Marbttiy  e.  Madison,  mpra; 
People  SI  Btowell,  mtyra*  Such  for- 
mal acts  in  Buoh  cases  are  mere  min- 
isterial acta.'* 

In  this  case  (State  «.  Barbour,Mfpn») 
a  city  charter  provided  tliat  the  com- 
mon council  in  Joint  convention 
should  appoint  a  prosecuting  attor^ 
ney,  but  gave  no  directions  as  to  the 
mode  of  appointment,  and  the  con- 
vention had  no  power  of  removal. 
The  oonventioa  met  for  the  purpose 
of  making  the  appointment,  and 
voted  "to  proceed  to  ballot  for  a 
prosecuting  attorney."  A  ballot  was 
taken,  and  the  relator,  Coogan,  had 
a  clear  majority  of  all  the  votes 
east,  and  of  the  whole  conventiout 
and  the  result  was  announced  by  the 
presiding  officer.  A  resolution  de- 
claring relator  elected  was  then  pro- 
posed and  lost.  Two  resolutions 
were  then  offered  and  passed,  one 
of  which  declared  the  ballot  taken  to 
be  void  by  reason  of  errors  in  it» 
(which  it  was  found  did  not  exist) 
and  the  other  declaring  the  defend- 
ant, Barbour  "elected  and  appointed 
prosecuting  attorney."  The  court 
held  that  relator  Coogan  was  duly 
elected  and  entitled  to  the  office. 

(Justices  o.  CHark,  1  T.  B.  Men 
(Ky.)  88^  United  States  «.  LeBaron. 
19  How.   (U.   B.)  78;  Marbury  bl 


Madison.  1  Cranch  (U.  8.)  187;  Peo- 
ple B.  Murray,  70  N.  Y.  531. 

In  United  States  b.  LeBaron,  mvpra, 
duBTiB,  J.,  says:  "  When  a  person 
has  been  nominated  to  an  office  by 
the  President,  confirmed  by  the  Sen- 
ate, and  his  commission  has  been 
Bigned  by  the  President,  and  the 
seal  of  the  United  States  affixed 
thereto,  his  appointment  to  that  of- 
fice is  complete.  Congress  may 
provide,  as  it  has  done  in  this  case, 
that  certain  acts  shall  be  done  by  the 
appointee  before  he  shall  enter  on 
the  poBsession  of  the  office  under  his 
appointment  These  acts  then  be- 
come conditions  precedent  to  the 
complete  investiture  of  the  office; 
but  they  are  to  be  performed  by 
the  appointee,  not  by  the  Executive; 
all  that  the  Executive  can  do  to  in« 
vest  the  person  with  his  office  has 
been  completed  when  the  commis- 
sion has  been  signed  and  sealed; 
and  when  the  person  has  performed 
the  required  conditions,  his  title  to 
enter  on  the  possession  of  the  office 
is  also  complete. 

The  transmission  of  the  commis- 
sion to  the  officer  is  not  essential  to 
his  investiture  of  the  office.  If,  by 
any  inadvertence  or  accident,  it 
should  fail  to  reach  him,  his  posses- 
sion of  the  office  is  as  lawful  as  if  it 
were  In  his  custody.  It  is  but  evi- 
dence of  those  acts  of  appointment 
and  qualiflcation  which  constitute 
his  title  and  which  may  be  proved 
by  other  evidence,  where  the  role  of 
law  requiring  the  best  evidenOB  does 
not  prevent." 
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not  revoke  the  appointment,  although  the  appointee  mast  give 
a  bond  and  take  an  oath  before  he  possesses  the  ofiSce,* 

Bnt  ^*  on  general  principles,''  as  is  said  bj  Woodbubt,  J.,* 
*^  the  choice  of  a  person  to  fill  an  oflSce  constitntes  the  essence  of 
his  appointment'  After  the  choice,  if  there  be  a  commissioDy 
an  oath  of  office,  or  any  ceremony  of  inangnration,  these  are 
forms  only  which  may  or  may  not  be  necessary  to  the  validity  of 
any  acts  nnder  the  appointment,  according  as  usage  and  positive 
statute  may  or  may  not  render  them  indispensable." 

§  115.  Neoessity  <^  written  Appointment.— Whether  an  ap- 
pointment to  a  public  office  can  be  made  by  parol  without  writ- 
ing is  a  question  not  well  settled  by  the  authorities.  In  a  leading 
case  ^  in  New  York  involving  the  title  of  certain  city  officers 
under  a  statute  by  which  the  authority  to  appoint  them  was  in 
the  mayor  alone,  and  the  assent  or  approval  of  the  common 
council  was  not  required,'  it  appeared  that  the  officers  in  ques- 
tion were  verbally  nominated  by  the  mayor  to  the  common 
council  and  that  that  body  had  passed  a  resolution  confirming  the 
appointment.  But  this  action  by  the  council,  and  the  record  of 
it,  not  being  required,  were  held  by  the  court  to  be  vUra  mres 
and  without  efficiency.     ^^  They  add  nothing  to  the  verbal  deola- 


I  Continuing,  Judge  Cxtbtib  says: 
(United  States  «.  LeBaron,  iupra), 
"It  follows  from  these  premises,  that 
when  the  commission  of  a  postmas- 
ter has  been  signed  and  sealed,  and 
placed  in  the  hands  of  the  Postmaster 
Gkneral  to  be  transmitted  to  the  of* 
fleer,  so  far  as  the  execution  is  con- 
cerned, it  is  a  completed  act.  The 
officer  has  then  been  commissioned 
by  the  President  pursuant  to  the 
constitution;  and  the  subsequent 
death  of  the  President,  by  whom 
nothing  remained  to  be  done,  can 
have  no  effect  on  that  completed  act 
It  is  of  no  Importance  that  the  person 
commissioned  must  give  a  bond  and 
take  an  oath  before  he  possesses  the 
office  under  the  commission;  nor 
that  it  is  the  duty  of  the  Postmaster 
General  to  transmit  the  commission 


to  the  officer  when  he  shall  have  done 
so.  These  are  acts  of  third  persons. 
The  President  has  previously  acted 
to  the  full  extent  which  he  is  re- 
quired or  enabled  by  the  constitu- 
tion and  laws  to  act  in  appointing 
and  commissioning  the  officer;  and 
to  the  benefit  of  that  complete  action 
the  officer  is  entitled,  when  he  fulfills 
the  conditions  on  his  part,  imposed 
by  law." 

>  In  Johnston  «.  Wilson,  9  N.  H. 
205,  9  Am.  Dec.  50. 

'Citing  Marbury  e.  Madison,  I 
Cranch  (U.  8.)  187;  Craig  e.  Nor- 
folk, 1  Mod.  122. 

*  People  e.  Murray,  70  N.  T.  581. 

•  Laws  of  1870,  Ch.  175,  g  2.  Peo- 
ple «.  Gates^  66  N.  Y.  887:  People 
«.  Fitzsimmons,  68  N.  Y.  514. 
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ration  and  atatement  of  the  mayor/'  said  the  coart  by  Allen,  J., 
*'  and  the  claim  is  that  sach  nomination  was  a  verbal  appoint- 
ment  of  the  persons  named  to  the  office,  the  completed  act  of 
the  mayor  making  the  appointment ;  that  an  appointment  by 
parol  without  writing  is  a  valid  exercise  of  the  power  to  ap- 
point, and  this  proposition  mnst  be  sustained  or  the  respondents 
cannot  hold  their  judgment.  In  the  People  v.  Fitzsimmons^  we 
held,  with  considerable  hesitation  and  not  without  great  doubts, 
that  a  nomination  of  the  mayor  of  Albany  to  the  common  coun- 
cil of  that  city,  and  for  their  action,  of  individuals  for  office 
under  the  same  statute,  in  vrritingj  signed  by  the  mayor  offici* 
ally  and  filed  with  the  clerk  of  the  common  council,  in  the  ab- 
sence of  any  statute  prescribing  the  form  of  the  appointment  or 
of  the  commission  to  be  issued,  followed  by  the  taking  of  the 
oath  of  office  by  the  persons  named  before  the  mayor,  was  a 
sufficient  appointment  by  the  mayor  under  the  statute.  No 
stress  was  laid  upon  the  action  of  the  common  council.  The 
paper  writing  signed  by  the  mayor  officially,  although  addressed 
to  the  common  council  and  in  the  form  of  a  nomination  of  the 
persons  to  that  body,  was  an  official  appointment  to  the  office  by 
the  mayor,  and  a  substantial  compliance  with  the  statutes.  Judge 
Eabl  says:  ^Ko  further  commission  was  necessary.  That  docu- 
ment containing  or  evidencing  the  appointment  would  answer 
the  purpose  of  a  commission,  if  one  was  necessary.'  He  says 
also:  'It  cannot  be  denied  that  much  can  be  said  in  opposition 
to  the  conclusion  we  have  thus  reached.'  There  is  certainly 
great  force  in  the  dissent  of  Judge  Bapallo.  It  is  nowhere  inti- 
mated in  the  opinion  that  anything  less  than  a  formal  paper 
writing,  signed  by  the  official  with  whom  the  power  of  appoint- 
ment rests,  showing  clearly  his  intent  to  appoint  the  persons 
named,  and  his  belief  that  such  writing  is  that  required  by  the 
statute,  and  his  intention  to  make  that  the  final  act  on  his  part 
in  perfecting  the  appointment,  will  constitute  an  appointment 
conferring  the  office  upon  the  appointees,  and  such  was  the  paper 
signed  by  the  mayor  in  that  case,  as  interpreted  and  construed 
by  this  court  There  is  no  color  in  the  opiniony  or  in  any 
etahtte  of  this  etate^  or  any  oustom  or  usage  of  which  we  hwoe 
IcnatoledgCy  for  claiming  that  an  appointment  to  any  civU  office 

»68N.  Y.  514. 
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con  be  mads  vsrbaUy  or  wUhaut  a  proper  writing  emdenoing 
the  fact} 

It  would  be  unfortunate  if  the  title  to  office  of  one  upon 
whose  official  acts  public  interests  and  private  rights  hinged,  did 
or  could  be  made  to  depend  upon  the  verbal  declarations  and 
statements  of  the  person  having  the  power  to  make  the  appoint- 
ment, to  be  proved  by  parol  and  liable  to  be  forgotten,  miflun. 
derstood  or  misreported,  subject  to  all  the  contingencies  and 
infirmities  which  are  incident  to  verbal  evidence,  or  evidence  by 
parol,  so  pregnant  of  mischief  and  misfortune  as  to  have  led  to 
the  enactment  of  the  statute  of  frauds.  It  will  not  be  presumed 
that  the  Legislature,  while  making  void  contracts  involving 
trifling  pecuniary  interests,  unless  evidenced  by  some  writing, 
intended  that  important  civil  offices  should  be  conferred  without 
a  commission  or  any  writing,  but  simply  by  a  verbal  statement  of 
an  individual  in  any  form  which  by  the  bystanders  should  be 
understood  as  expressing  a  present  intent  to  make  the  appoint- 
ment ;  and  a  liberal  interpretation  will  be  given  to  the  statutes 
bearing  upon  the  subject  if  necessary  to  avoid  any  such  conclu- 
sion.    *     •    *     * 

The  constitution  and  the  laws  of  the  state  create  or  provide 
for  the  creation  of  all  offices,  and  prescribe  the  mode  of  election 
or  appointment,  the  terms  and  duration  of  office,  as  well  as  regu- 
late the  duties  and  emoluments.  Offices,  in  certain  cases,  may 
be  for  a  term  of  years,  during  the  pleasure  of  the  appointing 
power,  or  during  good  behavior ;  but  whatever  may  be  the  term 
or  tenure  of  office,  the  appointment  must  be  in  conformity  with 
the  statutes  of  the  state.  An  appointment,  in  the  general  sense 
of  the  term,  may  be  by  deed,  or  in  writing  without  seal,  or  ver- 
bal, depending  upon  the  subject-matter  of  the  appointment  and 
the  terms  of  the  authority  under  which  it  is  made.  But  an  ap- 
pointment to  office  hy  the  person  or  persons  havinff  atUhority 
therefor  J  as  distinguished  from  an  election,  can  only  be  m^e 
verbally,  and  without  vrriting,  when  permitted  by  the  terms  qf 
the  statute  conferring  the  power}  Affecting  the  public,  and  not 
merely  private  rights,  and  being  done  under  the  authority  of  the 
sovereign  power  and  not  under  individual  authority,  it  should 

1  The  italics  are  the  author's. 
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be  authenticated  in  a  way  that  the  pnblic  may  know  when  and 
in  what  manner  the  dntj  hae  been  performed."" 


1  Proceeding,  Uie  learned  Judge 
farther  says:  **  A  right  to  an  offloe 
hy  election  may  be  perfect  when  the 
▼otes  have  been  cast  and  canyassed, 
and  the  result  certified  according  to 
law,  but  then  a  commission,  or  the 
-duly  authenticated  certificate  of  the 
result,  as  the  substitute  for  a  com* 
mission  is  the  highest  a^d  best  evi- 
•dence  of  the  title.  An  appointment 
by  the  Executive  by  and  with  the 
jbdyice  and  consent  of  the  Senate,  is 
only  evidenced  by  the  commission; 
as  the  Executive  may  decline  to 
make  the  appointment  and  to  issue 
ihe  commission  notwithstanding  the 
advice  and  consent  of  the  Senate.  9 
€tory  on  Const  %  1646. 

It  is  quite  evident  that  no  verbal 
declaration  of  the  Executive  would 
perfect  the  appointment.  The  nom- 
ination is  but  the  naming  of  the  per- 
son as  suitable  to  be  appointed;  the 
action  of  the  Senate  is  merely  the 
advice  and  consent  of  that  body  that 
the  appointment  be  made;  and  the 
Appointment  is  then  made  and  is  evi- 
denced by  the  commission.  The  act 
of  signing  the  commission  completes 
4he  appointment  as  well  as  perpetu- 
ates the  evidence  of  it  From 
that  time  only  is  the  act  irrevocable. 
1  R.  8.  117,  §g  11-14;  Marbury  «. 
Kadison,  1  Cranch  (U.  S.)  137.  The 
etatute  (1  R  S.  118,  g  10)  clearly 
contemplates  a  commission,  the  form 
of  which  is  not  prescribed,  which 
ehaU  be  the  conduaive  evidence  of 
an  appointment  to  a  civil  office. 
The  article  in  which  the  section  is 
found  is  entitled  'Of  nominations  to 
oflices  and  the  commissions  of  offi- 
cers,' and  after  making  provision  for 
officers  appointed  by  the  Qovemor 
iind  Senate,  and  by  the  Governor,  and 


all  the  elective  offlcerS)  and  commis- 
sioners of  deeds  (then  appointed  by 
the  county  Judges  and  boards  of 
supervisors  in  Joint  convention)  it 
provides  in  the  last  section  that  'the 
commissions  for  all  other  offices, 
when  no  special  provision  is  made, 
shall  be  signed  by  the  presiding  offi- 
cer of  the  board  or  body,  or  by  the 
person  making  the  appointment' 
The  language  includes  every  civil 
office  within  the  State,  not  excepted 
from  its  operation  by  statute,  and 
was  clearly  intended  to  prescribe  the 
mode  of  appointment.  The  ap- 
pointment under  this  delegated  au- 
thority is  inchoate  until  the  last  act 
to  be  done  by  the  appointing  power 
is  completed,  and  that  is  the  signing 
of  the  writing  or  the  commission.  The 
appointment  is  then,  and  not  before, 
'evidenced  by  an  open  unequivocal 
act'  Ch.  J.  Marshall  in  Marbury  V. 
Madison,  1  Cranch  187,  says:  'Some 
point  of  time  must  be  taken  when 
the  power  of  the  Executive  over  an 
officer  not  removable  at  his  will  must 
cease;  that  point  of  time  must  be 
when  the  constitutional  power  of  ap- 
pointment has  been  exercised;  when 
the  last  act  required  from  the  person 
possessing  the  power  has  been  per- 
formed. The  last  act  is  the  signa- 
ture of  the  commission.'  It  is  not 
discretionary  with  a  person  having 
the  power  to  appoint  to  office,  whether 
there  shall  be  a  commission;  the 
signing  of  the  commission  is  an  in- 
tegral part  of  the  duty  of  the  dele- 
gated power,  and  necessary  to  a  per- 
fect and  complete  execution  of  the 
power  entitling  the  appointee  to  as- 
sume the  duties  of  the  office.  People 
«.  Van  Slyck,  4  Cow.  (N.  Y.)  297, 
does  not  bear  upon  the  question  in 
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§  116.     Same  Sulgeot  — The  contrary  View. — Bat  where  a 
statute  authorized  "  the  coanty  judge  of  the  Jefferson  count/ 


hand.    It  lelated  to  the  designation 
of  one  of  seYeral  town  inspectors  of 
election  to  act  as  a  messenger  to  de- 
liver the   canyass  to   the  board  of 
eounty  canvassers,  and  it  was  held 
that  the  authority  should  have  been 
respected  on  several  grounds,  none 
of  which  by  the  remotest  analogy 
sanctions  the  validity  of  a  verbal  ap- 
pointment to  office,  or  gives  color  to 
the  idea  that  the  mayor  of  Lockport, 
meeting  three  reputable  freeholders 
of  the  city,  might  say  to  them:    'I 
appoint  you  three   gentlemen  com- 
missioners of   excise  for  this  city. 
Go  take  the  oath  of  office  and  enter 
upon  its  duties,'  and  that  this  would 
be  a  good  appointment  in  virtue  of 
which   the    incumbents    could    be 
ousted.    Saunders  e.  Owen  (2  Salk. 
467.    12  Mod.    199,  reported  in  the 
Common  Pleas  as  Owen  e.  Saunders, 
1  Ld.  Raym.  158)  is  relied  upon  to 
sustain  the  title  of  the  relators  to  the 
office  in  dispute.    The  facts  of  the 
case  are  more  nearly  like  those  in 
People  e.    Fitzsimmons   (68  N.  Y. 
514)  than  to  the  case  before  us.    The 
Earl  of  Winchelsea,  as  eustoi  rotulo- 
rum,  having  the  power  to  appoint  a 
clerk  of  the  peace  for  the  county  of 
Kent,  had,    by  writing   under   his 
hand  and  seal,  appointed  the  plaintiff 
to  be  clerk  of  the  peace,  durante 
bens  plaeiio,  which  the  Justices  of  the 
peace   at   the    sessions   refused  to 
recognize,  the  validity  thereof  being 
disputed,  whereupon,    at  the  next 
general  session  of  the  peace,  the  Earl 
came  into  court  and  the  writing  was 
read  in  court,  and  the  Earl  without 
reference  to  the  writing  said:    'I  do 
nominate  and  appoint  the  said  P. 
Owen  to  be  the  clerk  of  the  peace 
according  to  the  act  of  Parliament,* 


and  Owen  was  admitted;  but  upon 
the  death  of  the  Earl  of  Winchelsea, 
the  Earl  of  Runney,  as  the  then  mcste 
rotulorum,  iq[>pointed  Saunders  to  the 
office  of  clerk  of  the  peace,  and  it 
was  held  that  the  appointment  of 
Owen  was  valid  as  an  appointment, 
not  during  the  pleasure  of  the  Sari 
of  Winchelsea,  but  ^uamdiu  bene  pvs- 
eerit,  as  required  by  the  act  of  Par- 
liament (1  W.  A  M.)  regulating  the 
term  of  office.  The  King's  Bench 
reversed  the  Judgment  of  the  Oom- 
mon  Pleas,  but  was,  in  turn,  re- 
versed by  the  House  of  Lords,  and 
the  Judgment  of  the  Common  Pleas, 
as  reported  by  Lord  RATMoin>,  af- 
firmed. The  reasons  assigned  for 
Judgment  are  entirely  inapplicable 
to  any  question  that  can  arise  under 
our  system  of  government  Notice  ia 
taken  of  the  use  of  the  two  words 
found  in  the  statute,  'nominate'  and 
'appoint,'  and  an  argument  is  based 
upon  the  act  of  nomination,  which 
could  be  by  parol.  It  is  also  said,, 
that  before  the  act  of  87  H.  8,  ch.  1, 
the  clerk  of  the  peace  was  constituted 
by  parol  only,  and  without  deed,  aa 
was  implied  by  the  preamble  using 
the  words  'nominate  and  appoint'' 
The  origin  of  the  office  was  said  to 
be  very  clear,  but  it  was  thought 
probable  that,  at  the  first,  the  con- 
servation of  the  rolls  was  committed 
to  one  of  the  Justices,  who  was  there- 
upon called  euetoa  rotuhrum,  and 
that  by  consent  of  his  brethren  he 
nominated  the  clerk  of  the  peace. 
The  statute  of  W.  AM.,  using  tha 
same  words,  'nominate  and  appoint,*^ 
which  were  used  in  87  Hen.  8,  from 
which  it  was  implied  that  before 
Uiat  time  the  nomination  had  been 
by  parol,  was  expounded  according 
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court"  to  appoint  a  collector  of  taxes,  it  was  held  by  the  snpreme 
court  of  Kentncky  that  the  appointment  might  be  by  parol  and 
need  not  be  evidenced  by  any  record  or  other  writing.  Said  the 
eonrt :  ^  "  The  power  to  appoint  the  collector  of  back  taxes  is 
vested  in  the  judge  of  the  county  court.  He  is  to  exercise  it  in 
his  character  as  judge,  and  whether  the  appointment  be  made  in 
or  out  of  court  it  is  the  act  of  the  judge  and  not  of  the  court.  In 
order,  therefore,  to  make  a  valid  appointment  it  is  not  necessary 
that  any  memorandum  thereof  shall  be  entered  upon  the  order 
book  of  the  court. 

The  right  of  the  appointee  to  be  inducted  into  ofBce  depends 
upon  the  fact  of  the  appointment,  and  not  upon  his  ability  to 
establish  that  fact  by  the  production  of  an  order  of  court. 


to  the  exposition  of  the  common 
law;  80  that^  since  the  Dew  law,  a 
nomination  by  parol  was  held  good, 
notwithstanding  the  office  was  by  it 
made  a  freehold.  The  decision  was 
upon  the  constmction  of  the  statute 
of  Hen.  8,  and  W.  &  M.,  and  they 
were  interpreted  by  references  to 
what  was  supposed  to  have  been  the 
prior  usage.  This  case  certainly 
throws  no  light  upon  the  common 
law.  nor  aids  us  in  determining  what 
would  be  a  good  appointment  to  of- 
fice either  at  common  law  or  under 
OUT  statutes.  It  is  clearly  implied 
from  Hunt «.  Bllisden,  2  Dyer  152  b, 
that  an  appointment  to  office  by  pa- 
rolf  or  in  any  way  except  by  deed,  is 
not  valid  unless  made  so  by  statute 
or  usage.  In  Curies'  case,  11  Coke, 
2  b.  it  was  resolved  that  the  nomi- 
nation by  the  King,  of  auditors  of 
the  Court  of  Wards,  ought  to  be  un- 
der the  great  seal  of  Bngland,  and 
not  by  word,  nor  by  the  privy  seal, 

etc 

In  Craig  «.  Norfolk,  1  Mod.  123, 
the  plaintiif  claimed  under  a  patent, 
and  the  question  was  upon  his  seizin 
In  fact  of  the  office  in  controveny. 
Statute  or  usage  is  necessary  to  au- 
thorize an  appointment  other  than  by 


writing.  The  common  law  does  not 
speak  upon  the  subject.  The  King 
cannot  grant  ancient  offices  in  other 
manner  or  form  than  was  usual,  if 
the  form  be  not  altered  by  Parlia- 
ment, as  creating  by  writ,  when  be- 
fore it  was  by  patent.  Com.  Dig.  Offi- 
cer A;  Johnston  v.  Wilson,  2  N.  H. 
202  (9  Am.  Deo.  60)  related  to  an 
elective  office,  and  Mr.  Justice  Wood- 
bury says:  'On  general  principles, 
the  choice  of  a  person  to  fill  an  office 
constitutes  the  essence  of  his  ap* 
pointment  After  the  choice,  if 
there  be  a  commission,  an  oath  of 
office  or  any  ceremony  of  inaugura- 
tion, these  are  forms  which  may  or 
may  not  be  necessary  to  the  validity 
of  any  acts  under  the  appointment, 
according  as  usage  and  positive  stat- 
ute may  or  may  not  render  them  In- 
dispensable.' But  in  the  case  of  an 
appointment  by  one  representing  the 
public,  the  choice  can  only  be  made 
under  our  statute  by  the  commission 
by  which  it  is  evidenced.  That  is 
the  making  of  the  choice;  the  act 
which  is  effectual,  as  unequivocal 
and  final." 

^Hoke  e.  Field,  10  Bush  (Ky.)  Ui^ 
10  Am.  Rep.  68. 
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The  act  under  consideration  does  not  prescribe  the  manner  id 
which  the  judge  shall  make  the  appointment,  nor  does  it  direct 
that  any  written  evidence  of  his  action  shall  be  furnished  to  the 
person  appointed.  In  such  a  state  of  case  it  is  only  necessary 
that  the  person  claiming  the  oflSce  shall  show  that  the  officer  hav- 
ing  the  power  to  appoint  has  exercised  that  power,  and  decided 
in  his  favor.  This  decision  must  be  evidenced  by  some  *open, 
unequivocal  acf  This  act,  however,  need  not  be  the  execution 
of  a  writing.  The  appointment,  if  made  in  the  presence  of  the 
tribunal  charged  with  the  duty  of  taking  the  bond  and  adminis- 
tering the  oath  of  office  to  the  appointee,  may  be  by  an  oral 
announcement  by  the  judge  of  his  determination.'    *        * 

Field  claims  that  he  was  appointed  to  the  office  on  the  3d  day 
of  March,  1873.  The  evidence  before  us  shows  that  the  county 
judge  did  decide  to  appoint  him,  and  that  he  evidenced  that 
decision  by  open  and  unequivocal  acts  and  by  oral  statements 
publicly  made  while  the  county  court  was  in  session.  It  shows 
that  the  clerk  of  that  court,  with  the  knowledge  and  assent,  if 
not  in  obedience  to  the  directions  of  the  judge,  administered  to 
Field  the  oath  of  office,  and  attested  a  bond  executed  by  him  in 
open  court.  We  need  not  decide  how  far  the  failure  of  the 
judge  to  sign  the  orders  of  court  entered  of  record  on  the  8d  of 
March,  1873,  affects  the  validity  of  the  qualification  of  Field  as 
an  officer.  Such  failure  in  no  wise  affects  his  right  to  the  office, 
as  that  right  springs  from  the  appointment  and  not  from  any 
proceeding  in  court." 

§  117.  Commission  is  Evidence  merely. — But  the  commission 
does  not,  of  itself,  constitute  the  appointment ;  it  is  merely  evi- 
dence of  it,  and  the  fact  of  the  appointment  may,  in  collateral 
inquiries,  be  shown  by  other  means.* 

Where  one  is  found  acting  as  a  public  officer,  it  is  the  pre> 
sumption  that  he  has  been  duly  appointed  to  the  office  which  he 

1  Citing    Marbury   «l    Madison,   1  Rep.  878;  Jeter  e.  State,   1  McOord 

Cranch  (U.  8.)  167.  *  (8.  Car,)  233;  State  v.  Lylies,  1  Mo- 

s  Saunders  o.  Owen,  12  Mod.  200,  cord,  (8.  C.)  238;  Hill  o.  State,  1  Ala. 

SSalk.  467.  559;  Allen  o.  Stote,  21  Ga.  217,  6S 

•  Commonwealths. Tobin,108 Mass.  Am.  Dec.  457;  State  «.  Capers,  87  La. 

426,  11   Am.    Rep.    875;   Common-  Ann.  747. 
wealth  «.  Kane,  108  Mass.  428, 11  Am. 
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iflsnmes  to  exercise,  and  all  of  his  acts  done  by  what  appears  to 
be  public  authority  are  presumed  to  be  rightly  done  nntil  the 
contrary  is  proved.* 

Bat  where  the  claimant's  title  to  the  office  is  directly  assailed, 
the  commission  from  the  executive  would  certainly  be  the  best 
evidence  of  his  right." 

§  118.  When  Commission  issnes — Where  a  statute  provides 
for  an  office,  fixing  no  date  for  its  beginning,  but  requiring  a 
commission  to  be  issued,  it  is  presumed  that  the  commission  will 
issue  within  a  reasonable  time  and  the  term  of  office  will  date 
from  then.* 

§  119.     Gkimmission  maybe  revoked  if  improperly  issued. — 

Where  the  executive  through  mistake  erroneously  issues  the  com- 
mission to  the  wrong  person,  he  may  revoke  it  and  reissne  it  to 
the  person  lawfully  entitled  to  receive  it^ 

§  120.  Appointment  in  other  Oases  is  irrevocable. — In  other 
eases,  however,  where  the  appointing  power  has  not  also  the 
absolute  power  of  removal,  the  exercise  of  the  appointing  power 
is  irrevocable,  and  the  appointee  will  hold  during  the  term, 
unless  otherwise  duly  removed/ 

§  121.  Under  what  Giroumstanoes  appointing  Power  exer- 
cised.— ^The  power  of  appointment  may  be  conferred  to  be  exer- 
cised in  two  classes  of  cases : 

1.  To  fill  offices  filled  only  by  appointment,  or  original 
appointmerUa. 

2.  To  fill  offices  originally  filled  by  election,  but  made  vacant 
by  some  cause,  or  appointments  to  JUL  vacanoieSy  both  of  which 
deserve  attention. 


I  Gommonwealth  «.  Kane,  108  Mass. 
433,  11  Am.  Rep.  878;  Bank  of 
United  States  o.  Dandridge,  13 
Wheat.  (U.  8.)  64;  Carter  «.  8ymp- 
SOD,  8  B.  Hon.  (Ky.)  165;  Callison  «. 
Hedrick,  15  Gratt.  (Ya.)  244 

s  State  «.  Allen,  31  Ind.  516,  88 
Am.  Dea  867;  Beal  «.  Morton,  18 
lod.  846. 

•Brodie  v.  Campbell,  17  Cal.  11. 


«GuHck  9,  New,  14  Ind.  98.  77 
Am.  Dec.  49;  State  «.  Capers,  87  La. 
Ann.  747. 

•State  0.  Barboar,  58  Conn.  76,  55 
Am.  Rep.  65;  Marbury  «.  Madison,  1 
Cranch  (U.  S.)  187;  Achley's  Case,  4 
Abb.  Pr.  (K.  Y.)  85;  Cole  v.  Chap- 
man,  44  Conn.  601;  Putnam  «.  Lang- 
ly,  188  Mass.  204. 
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OBIOINAL  APPOINTMENTS. 

S  129.  Kore  often  ezeroifled  under  National  than  State  Got* 
emments. — ^The  method  of  filling  public  offices  existing  nnder 
the  government  of  the  United  States  is  generally  that  of  appoint- 
ment by  the  executive  or  heads  of  departments,  the  only  officers 
who  are  elective  being  the  president,  the  vice-president  (and 
these  not  directly  so)  and  the  members  of  Congress. 

Under  the  State  governments,  and  for  obvious  reasons,  the  rule 
is  otherwise.  There  the  large  majority  of  the  public  officers, 
and  particularly  those  who  are  to  come  in  contact  with  the  peo- 
ple directly,  are  elected  at  popular  elections,  and  the  power  of 
appointment  in  the  first  instance  exists  in  but  few  cases,  being 
chiefly  confined  to  the  filling  of  vacancies,  and  then  usually  only 
until  the  next  regular  election. 

So,  also,  where  the  power  of  appointment  exists,  it  is,  except 
in  the  case  of  purely  State  officers,  usually  conferred  only  upon 
the  executive  branch  of  tiie  local  department,  municipality  or 
government  having  jurisdiction  over  the  territory  within  which 
the  officer's  powers  are  to  be  exercised. 

§  123.  Local  Offices  can  not  be  permanently  filled  by  legiala- 
tive  Appointment. — Indeed  this  right  of  local  adf-govemmerU^ 
as  it  has  been  briefiy  termed,  is  held  to  be  an  established  feat- 
ure and  incident  of  our  political  system,  and  it  is  not  within  the 
power  of  the  legislature  of  a  State  to  permanently  fill  by 
appointment  the  local  offices  established  by  law  for  purely  local 
purposes.' 


>  People  0.  Harlbut,  24  Mich.  44, 
9  Am.  Rep.  108:  Attoraey-Oeneral  «. 
Lothrop,  24  Mich.  285;  Attorney. 
General  e.  Detroit,  29  Mich.  110; 
People  «.  Detroit,  28  Mich.  228;  State 
«.  Denny,  118  Ind.  449,  21  N.  £.  Rep. 
252;  Evansville  «.  State,  118  Ind.  426, 
and  cases  cited  in  §  106  ante. 

In  People  «.  Hurlbut,  9upra,  a 
case  involTing  the  right  of  the  leg- 
islature to  make  permanent  appoint- 


ments of  members  of  a  local  board  of 
public  works,  Coolbt,  J.,  says: 

'*The  doctrine  that  within  any 
general  grant  of  legislative  power  by 
the  constitution  there  can  be  found 
authority  thus  to  take  from  the  peo- 
ple the  management  of  their  local 
concerns,  and  the  choice,  directly  or 
indirectly,  of  their  local  oflScers,  if 
practically  asserted,  would  be  some- 
what  startling   to  oar  people,  and 
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Such  appointments,  however,  may,  it  seems,  be  made,  provision 
ally  only,  for  the  purpose  of  primary  organizations  and  to  serve 


would  be  likely  to  lead  hereafter  to  a 
more  careful  acnitiny   of  the  char« 
terB  of  government  framed  by  them, 
lest    sometime,  by    an   inadvertent 
use  of  worda,  they  might  be  found  to 
have  conferred  upon  some  agency  of 
their   own,  the   legal  authority   to 
take  away  their  liberties  altogether. 
If  we  look  into  the  several  State  con- 
-stitutions  to  see  what  verbal  restric- 
tions have   heretofore  been   placed 
upon  legidatiTe  authority  in  this  re- 
gard, we  shall  find  them  very  few  and 
simple.    We  have  taken  great  pains 
to  surround   the   life,   liberty  and 
property    of    the    individual    with 
guaranties,    but  we  have  not,  as  a 
general  thing,  guarded  local  govern- 
ment with  similar  protections.    We 
must  assume  either  an  intention  that 
the   l^islati?e    control   should    be 
constant  and   absolute  or,  on   the 
other  hand,  that  there   are  certain 
fundamental  principles  in  our  gen- 
eral    framework    of     government, 
which  kre  within  the  contemplation 
of  the  people  when  they  agree  upon 
the  written  charter,  subject  to  which 
the  delegations  of  authority  to  the 
several  departments  of  government 
have  been  made.    That  this  last  is 
the  case,    appears  to  me  too  plain 
for  serious  controversy.  The  implied 
restrictions   upon  the  power  of  the 
Legislature,  as  regards  local  govern- 
ment, though  their  limits  may  not 
be  so  plainly  defined  as  express  pro- 
Tiaions  might  have  made  them,  are 
nevertheless   equally  imperative   in 
character,    and   whenever   we  find 
onrselves   clearly  within  them,  we 
have  no  alternative  but  to  bow  to 
thefar  authority.   The  constitution  has 
been  framed  with  these  restrictions  in 
view,  and  we  should   fall  into  the 
absurdities  if  we  undertook 


to  construe  that  instrument  on  a  crlt* 
ical  examination  of  the  terms  em- 
ployed, while  shutting  our  eyes  to 
all  other  considerations. 

The  circumstances  from  which 
these  implications  arise  are:  Fint, 
that  the  constitution  has  been  adopt- 
ed in  view  of  a  system  of  local  gov- 
ernment, well  understood  and  tolera- 
bly uniform  in  character,  existing 
from  the  very  earliest  settlement  of 
the  country,  never  for  a  moment 
suspended  or  displaced,  and  the  con* 
tinned  existence  of  which  is  assumed; 
and  second,  that  the  liberties  of  (lie 
people  have  generally  been  supposed 
to  spring  from,  and  be  dependent 
upon  that  system. 

De  Tocqueville  speaks  of  our  sys- 
tem  of    local   government   as    ths 
American  tystem,    and   contrasts   it 
forcibly  with  the  French  idea  of  cen- 
tralization,   under  the  influence   of 
which    constitutional    freedom   has 
hitherto  proved  impossible;   Democ- 
racy  in  America,  chapter  5.    Licber 
makes   the  same  comparison,    and 
shows  that  a  centralized  government, 
though  by  representatives  freely  clio- 
sen,  must  be  despotic,  as  any  oiher 
form  of  centralization  necessarily  is. 
'Self -government,'  he   says,  'means 
everything  for  the  people  and  by  the 
people,  considered  as  the  totality  of 
organic  institutions,  constantly  evolv- 
ing in  their  character  as  all  organic 
life  is;  but  not  a  dictatorial  multi- 
tude.   Dictating  is  the  rule  of  the 
army,  not  of  liberty;   it  is  the  de- 
struction    of    individuality;*    CivU 
Liberty  and  8elf-0aternment,  chapter 
21.    The  writer  first  named,  speak- 
ing of  the  New  England   township 
government,  whose  system  we  have 
followed  in  the  main,  says:    *In  this 
part  of  the  Union  the  impulsion  of 
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nntil  others  can  be  chosen  bj  the  local  authorities  in  the  regular 
waj.' 


political  activity  was  given  In  the 
towDBbips;  and  it  may  almost  be 
said  that  each  of  them  originally 
formed  an  independent  nation.  When 
the  kings  of  England  asserted  their 
supremacy,  they  were  contented  to 
assume  the  central  power  of  the 
State.  The  townships  of  New  Eng- 
land remained  as  they  were  before; 
and,  although  they  are  now  subject 
to  the  State,  they  were  at  first  scarcely 
dependent  upon  it.  It  is  important 
to  remember  that  they  have  not  been 
invested  with  privileges,  but  that  they 
seem  on  the  contrary,  to  have  sur- 
rendered a  portion  of  their  independ- 
ence to  the  State.  The  townships 
are  only  subordhiate  to  the  States  in 
those  interests  which  I  shall  term  m- 
eial,  as  they  are  common  to  all  the 
citizens.  They  are  independent  in 
all  that  concerns  themselves;  and 
among  the  inhabitants  of  New  Eng- 
land, I  believe  that  not  a  man  is  to 
be  found  who  would  acknowledge 
that  the  State  has  any  right  to  inter- 
fere in  their  local  interests;'  Democ- 
racy in  America,  ubi  svpra.  Now,  if 
this  author  is  here  speaking  of  the 
theory  of  our  iustitutions,  he  is  in  er- 
ror. It  is  not  the  accepted  theory 
that  the  States  have  received  delega- 
tions of  power  from  independent 
towns;  but  the  theory  is, on  the  other 
hand,  that  the  state  governments 
precede  the  local,  create  the  latter  at 
discretion,  and  endow  them  with  cor- 
porate life.  But,  historically,  it  is  as 
difficult  to  prove  this  theory  as  it 
would  be  to  demonstrate  that  the  or- 
igin of  government  is  in  compact,  or 
that  title  to  property  comes  from  oc- 
cupancy.   The  historical  fact  is,  that 


local  governments  universally,  in  this- 
country,  were  either  simultaneous 
with,  or  preceded,  the  more  central 
authority.  In  Massachusetts,  orig- 
inally a  democracy,  the  two  may  be 
said  to  have  been  at  first  identical;, 
but  when  the  colony  became  a  repre- 
sentative government,  and  new 
bands  pushed  out  into  the  wilder- 
ness, they  went  bearing  with  theo^ 
grants  of  land  and  authority  for  the- 
conduct  of  their  local  affairs.  Hutch- 
inson's Massachusetts  Bay,  ch.  1;. 
Washburn's  Jud.  Hist,  of  Mass.  ch. 
1;  Body  of  Liberties,  §§  62.  66,  72;, 
Elliot's  New  England,  Vol.  4,  pp. 
425,427. 

But  in  Connecticut  the  several  set- 
tlements originated  their  owr  gov- 
ernments, and  though  these  were- 
doubtless  very  imperfect  and  infor- 
mal, they  were  sufficient  for  the  time^ 
being,  and  the  central  government 
was  later  in  point  of  time;  Trum- 
bull's Hist,  of  Conn.  Vol.  L,  pp.  182,. 
498;  Palfey's  New  England,  Vol.  I., 
p.  454.  What  the  colony  did  was  only 
to  confer  charters,  under  which  the- 
town  authority  would  be  adminis- 
tered within  agreed  limits,  and  pos- 
sibly with  more  regularity  than 
before.  In  Rhode  Island,  it  is  also 
true,  that  township  organization  waa 
first  in  order  of  time.  Arnold's  HisL 
of  R  I.  ch.  7.  This  author  Justly 
remarks,  that  when  the  charter  of 
Rhode  Island  was  suspended  to  bring^ 
her  under  the  dominion  of  Andros, 
'the  American  system  of  toton  gotem- 
mente,  which  necessity  had  compelled 
Rhode  Island  to  initiate  fifty  yeara 
before,  became  the  means  of  preserv- 
ing the  liberty  of  the  individual  citi- 


I  State  o.  Swift,  11  Nev.  128;  People  o.  Huribut,  24  Mich.  44, 0  Am.  Rep.  103. 
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§  124.     Diaoretion  of  appointixig  Power. — Where  the  authority 
to  make  appointments  is  absolate,  the  appointing  power  is  sob- 


Ben  when  that  of  the  State,  or  colony, 
was  crushed:'  Yol.  L,  p.  487.  Bo  in 
Yermonty  the  people  not  only  for  a 
time  conducted  all  their  public  af* 
fairs  in  towns  and  plantations, 
through  committees,  officers  and  lead- 
ers, nominally  appointed  and  sub- 
mitted to  by  general  consent  and  ap- 
probation, but  they  carried  on  their 
controTorq^  with^New  York  for  some 
years,  without  any  other  organ- 
ization: Williams*  Hist,  of  Yermont, 
YoL  IL,  p.  1^.  In  New  Jersey,  as 
in  Massachusetts,  towns  were  char- 
tered in  connection  with  grants  of 
land,  and,  in  some  instances,  those 
which  were  made  by  Nichols,  adverse 
to  the  proprietary,  were  suffered  to  re- 
main after  his  authority  was  su- 
perseded: See  instances  in  Mulford's 
Ilist.  of  N.  J.  pp:  148-4  The  char- 
ter to  Lord  Baltimore  plainly  recog- 
niied  local  government  in  the  pro- 
vision requiring  the  laws  and 
ordinances  established  to  conform 
to  the  laws,  statutes  or  rights 
of  England:  Socman's  Hist  of 
Maryland,  p.  270.  And  county 
authorities  seem  to  have  existed  from 
the  very  first,  though  their  statutory 
organization,  if  any  they  had.  can  not 
be  traced:  Bozman,  pp.  299-308.  But 
it  can  not  be  necessary  to  particular- 
iie  further.  The  general  fact  was, 
that  whether  the  colonial  or  local 
authority  should  originate  first,  de- 
pended entirely  upon  circumstances 
which  might  make  the  one  or  the 
other  the  more  immediate  need.  But 
when  both  were  once  established  they 
ran  parallel  to  each  other,  as  they 
were  meant  to  do,  for  all  time;  and 
what  Mr.  Arnold  says  of  Rhode 
Island  may  be  said  generally  of  the 
eastern  and  middle  States,  that  the 
attempt  of  the  last  two  Stuarts  to 


overthrow  their  liberties  was  defeated 
by  means  of  the  local  organizationa 
The  scheme  tried  first  in  England,  to 
take  away  the  corporate  charters  in 
order  to  make  the  corporators  more 
dependent  on  the  crown,  and  to  re- 
strain them  from  political  action  in 
opposition  to  the  court  party,  found, 
in  America,  the  colonial  charters 
alone  within  the  reach  of  arbitrary 
power;  and  though  these  were  taken 
away  or  suspended,  it  was  only  with 
such  protest  and  resistance  as  saved  to 
the  people  the  town  governments.  In 
Massachusetts,  it  was  even  insisted  by 
the  people's  deputies  that,  to  surren- 
der local  government  was  contrary  to 
the  sixth  commandment,  for,  said 
they,  'men  may  not  destroy  their 
political  any  more  than  their  natural 
lives.'  So  it  is  recorded  they  clung 
to  'the  civil  liberties  of  New  Eng- 
land '  as  '  part  of  the  inheritance  of 
their  fathers.'  Palfrey's  New  Eng- 
land, YoL  8,  pp.  881-888;  Bancroft's 
U.  S.,  Yol.  2,  pp.  125-127;  Mass. 
Hist.  Col.  XXL  74-81.  The  whole 
contest  with  Andros,  as  well  in 
New  England,  as  in  New  York  and 
New  Jersey,  was  a  struggle  of  the 
people  in  defense  of  the  right  of 
local  government.  '  Everywhere,* 
says  Dunlap,  'the  people  struggled 
for  their  rights  and  desired  to  be 
free:'  Hist,  of  N.  Y.  Yol.  L  p.  183; 
and  see  Trumbull's  Hist,  of  Conn. 
Yol.  L  ch.  15. 

I  have  confined  this  examination  to 
the  States  which  have  infiueoced  our 
own  polity  most;  but  the  same  prin- 
ciple was  recognized  and  acted  on 
elsewhere.  The  local  govern  ments, 
however,  were  less  complete  in  the 
States  further  south,  and  this,  with 
some  of  their  leading  statesmen,  was 
a  source   of  regret.    Mr.  Jefferson, 
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jeet  to  no  other  condition  or  qnalification  than  that  it  shall  be 
exercised  at  the  time,  in  the  manner  and  to  the  extent  prescribed 
by  lawy  and  that  the  appointee  shall  be  eligible.*  Where,  how- 
ever, it  can  be  exercised  only  by  and  with  the  consent  and  appro- 
val of  the  senate  or  other  similar  body,  its  exercise  has  no  effect 
unless  such  consent  or  approval  be  given. 


writing  to  Ooveraor  Tyler  in  1810, 
■peaks  of  the  two  great  measures 
which  he  has  at  heart,  one  of  which 
is  the  division  of  counties  into  hiin- 
dreda  "These  little  republics/  he 
says,  'would  be  the  main  strength  of 
the  great  one.  We  owe  to  them  the 
vigor  given  to  our  revolution,  in  Its 
commencement,  in  the  eastern  States. 
Could  I  once  see  this,  I  should  con- 
sider it  as  the  dawn  of  the  salvation 
of  the  republic:*  Jefferson's  Worlu, 
Vol  6,  p.  526.  Mr.  Jefferson  under- 
stood thoroughly  the  truth,  so 
quaintly  expressed  by  Bacon,  when 
he  said  of  a  burden  imposed  as  com- 
pared to  one  freely  assumed,  that '  it 
may  be  all  one  to  the  purse,  but  it 
worketh  diversely  upon  the  courage.' 
Such  are  the  historical  facts  regard- 
ing local  government  in  America. 
Our  traditions,  practice  and  expecta- 
tions have  all  been  in  one  direction. 
And  when  we  go  beyond  the  general 
view  to  inquire  into  the  details  of 
authority,  we  find  that  it  has  included 
the  power  to  choose  in  some  form  the 
persons  who  are  to  administer  the 
local  regulations.  Instances  to  the 
contrary,  except  where  the  power  to 
be  administered  was  properly  a  state 
power,  have  been  purely  exceptional. 
The  most  prominent  of  these  was  the 
case  of  the  mayor  of  New  York,  who 
continued,  for  a  long  time  after  the 
revolution,  the  appointee  of  the  gov- 
ernor. But  this  mode  of  choice 
originated  when  the  city  was  the  seat 
of  colonial  government,  and  while  it 


constituted  a  large  part  of  the  colony, 
and  the  oflOce  was  afterwards  of  such 
dignity  and  importance,  and  was 
vested  with  so  many  general  powen^ 
that  one  of  the  first  statesmen  of  the 
nation  did  not  hesitate  to  resign  a 
seat  in  the  senate  of  the  United  States 
to  accept  it;  Hammond's  Pol.  Hist, 
of  N.  Y.  Vol.  1,  p.  197.  Moreover, 
the  first  constitution  of  New  York 
was,  in  important  particulars,  excep- 
tionaL  That  State  had  at  the  time  a 
powerful  aristocratic  element,  by 
which  its  first  institutions  were  in  a 
great  measure  shaped;  and  a  distrust 
of  popular  authority  wss  manifest 
It  is  scarcely  needful  to  say  that  fea* 
tures  of  that  character  disappeared 
when  the  constitution  was  revised. 

For  those  classes  of  officers  whose 
duties  are  general — such  as  the  Judges, 
the  officers  of  militia,  the  superin- 
tendents of  police,  of  quarantine,  and 
of  ports,  by  whatever  name  called-^ 
provision  has  to  a  greater  or  less  ex- 
tent been  made  by  state  appointment. 
But  these  are  more  properly  State  than 
local  officers;  they  perform  duties  for 
the  State  in  localities,  as  collectors  of 
internal  revenue  do  for  the  general 
government;  and  a  local  authority  for 
their  appointment  does  not  make  them 
local  officers  when  the  nature  of  their 
duties  is  essentially  general." 

1  Appointments  in  excess  of  the 
number  authorized  by  law  are  void. 
Weeks  e.  United  States,  21  Ot.  OL 
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n. 

APP01NTMBNT8   TO  FILL  TA0AN0IE8. 

I  125.  Power  may  exist  in  two  dasses  of  Oaaee. — The  power 
of  appointment  to  fill  vacancies  maj  exist  in  two  classes  of 
cases, — 

1.  Yacancies  in  offices  originally  filled  by  appointment,  and 

2.  Yacancies  in  offices  originally  filled  by  election. 

§  126.  What  oonstitntes  a  Vacancy  F — A  vacancy  exists  when 
there  is  no  person  lawfully  authorized  to  assume  and  exercise  at 
present  the  duties  of  the  office.' 

**  The  word  '  vacancy '  as  applied  to  an  office,"  it  is  said  in  a 
recent  case,"  "  has  no  technical  meaning.  An  office  is  not  vacant 
80  long  as  it  is  supplied  in  the  manner  provided  by  the  constitu- 
tion or  law  with  an  incumbent  who  is  legally  qualified  to  exercise 
the  powers  and  perform  the  duties  which  pertain  to  it ;  and,  con- 
versely, it  is  vacant  in  the  eye  of  the  law  whenever  it  is  unoc- 
cupied by  a  legally  qualified  incumbent,  who  has  a  lawful  right 
to  continue  therein  until  the  happening  of  some  future  event"  * 

§  127.  COassifloatlon  of  Vacancies. — ^Yacancies  have  been  said 
to  be  either  original,  constructive,  accidental  or  absolute.  A 
vacancy  is  original  when  an  office  is  created,  and  no  one  has  been 
appointed  to  fill  it  It  is  constructive  when  the  incumbent  has 
no  legal  right  or  claim  to  continue  in  office,  but  can  be  legally 
replaced  by  another  functionary.  It  is  accidental  when,  the 
incumbent  having  died,  resigned  or  been  removed,  there  is  no  one 
in  esse  discharging  the  duties  of  the  office.  It  is  absolute  when, 
the  term  of  an  incumbent  having  expired  and  the  latter  not  hav- 
ing held  over,  no  successor  is  in  being  who  is  now  legally  quali- 
fied to  assume  the  office.* 


I  See  Stocking  v.  State,  7  Ind.  826.  State,  106  Id.  208;  Butler  e.  State,  80 

>  State  9.  Harrison,  118  Ind.  284,  8  Jd  169;  People  «.  Tllton,  87  Cal.  614; 

Am.  St.  Rep.  668.  State  «.  Lnsk,  18  Mo.  888;  Common- 

*  Citing  Stocking  «.  State,  7  Ind.  wealths.  Hanley,  9  Penn.  St.  618. 

826;    Collins  «.    State,   8  Id.    844;         «See  State  «l   Rareshide,   82  La. 

Aken  9.   State,  8  Id.  484;  State  9.  Ann.  984. 

Bemenderfer,  96  Id.  874;  Gkwman  «. 
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§  128.     Whether  Office  filled  by  prior  Xnoumbent  holding  over 

is  vacant. — The  constitution  of  California  provided:  "When 
any  office  shall,  from  any  cause,  become  vacant,  and  no  mode  is  pro- 
vided by  the  constitution  and  laws  for  filling  such  vacancy,  the 
governor  shall  have  power  to  fill  such  vacancy  by  granting  a 
commission  which  shall  expire  at  the  end  of  the  next  session  of 
the  legislature  or  at  the  next  election  of  the  people."  ^  Under 
this  section  it  was  held  that  where  an  act  creating  an  office  and 
fixing  the  duration  of  the  term  provides  that  the  officer  shall  be 
elected  by  the  legislature  and  shall  hold  his  office  until  his  suc- 
cessor is  elected  and  qualified,  the  failure  of  the  legislature  to 
elect  at  the  expiration  of  the  term  does  not  create  such  a  vacancy 
as  the  governor  is  authorized  to  fill  by  appointment,  but  the 
incumbent  holds  until  his  successor  is  elected  by  the  legislature. 
If  there  was  a  vacancy,  in  any  proper  sense,  after  the  expiration 
of  the  term  and  before  the  election  and  qualification  of  a  suc- 
cessor, the  statute  itself  filled  the  vacancy  for  the  time  being  by 
providing  that  the  old  incumbent  shall  hold  till  a  successor  shall 
be  elected  and  qualified.' 

"  It  was  manifestly  the  intent  of  the  constitution,"  said  the 
court,  "  that  the  governor  should  appoint  only  where  there  is  no 
party  authorized  by  law  to  discharge  the  duties  of  the  office.  The 
object  was  to  prevent  a  public  inconvenience  arising  from  the 
want  of  a  party  authorized  for  the  time  being  to  discharge  the 
duties  of  a  public  office.  When  there  is  a  party  expressly 
authorized  by  law  to  discharge  those  duties  temporarily,  till  the 
power  upon  whom  the  duty  of  election  or  appointment  is  devolved 
can  regularly  act,  there  is  no  occasion  for  calling  into  exercise 
this  extraordinary  power  vested  in  the  governor  to  make  a  merely 
temporary  appointment.  There  is  no  good  reason  for  appointing 
a  party  to  temporarily  discharge  the  duties  of  an  office  when 
there  is  already  a  party  expressly  authorized  by  the  constitution 
or  laws  to  temporarily  discharge  those  duties.  The  very  reason 
upon  which  the  power  is  vested  in  the  governor  fails,  and  the 
case  provided  for  has  not  arisen.  And  it  can  make  no  differenoe 

>  Const.  Cal.  Sec.  8  Art.  Y.  «.  Whitman,  10  Gal.  46,  and  holding 

>  People  «.  Tilton,  87  Cal.  614,  cit-  People  o.  Reid,  6  Cal  239;  overruled 
ing  People  o.   Mizner,  7  Cal.  519;  by  People  «.  Whitman,  10  Cal.  46. 
People  V.  Langdon,  8  Cal.  1;  People 
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§   129. 


whether  the  language  ezpressl j  anthoriziDg  a  partj  to  hold  over 
and  discharge  the  dntiee  of  an  office  temporarily  till  a  successor 
duly  elected  and  qualified  appears,  is  found  in  the  constitution 
or  in  the  statute.  The  same  construction  should  be  given  to  the 
same  language  used  in  the  same  connection,  in  reference  to  a 
similar  subject-matter,  when  used  in  a  statute  as  when  used  in  the 
eonstitution." 

The  same  ruling  as  to  a  vacancy  was  also  made  in  a  subsequent 
-case  where  the  term  of  the  incumbent  of  an  office,  filled  by  the 
^vernor  with  the  confirmation  of  senate,  had  expired,  but  the 
incumbent  still  continued  to  discharge  the  duties  of  the  office.^ 
Like  rulings  have  also  been  made  in  other  States,'  and  such  seems 
to  be  the  settled  principle  of  the  law. 

§  129.  Whether  Iftulure  to  elect  leaves  Office  vacant. — Where 
an  incumbent  of  an  office,  elected  by  the  people  or  some  other 
body,  or  appointed  by  the  executive  with  the  consent  of  the 
Senate,  is,  by  law,  entitled  to  hold  over  until  his  successor  is 
'elected  and  qualified,  the  failure  or  neglect  to  appoint  or  elect 
his  successor,  presents  the  same  question  considered  in  the  previ- 
ous section,  and,  in  accordance  with  the  rules  there  laid  down, 
the  office  would  not  be  deemed  vacant,  in  such  manner  as  to  be 
filled  by  the  appointment  by  the  executive  alone,  there  being  a 
person  authorized  by  law  to  continue  to  exercise  the  duties  and 
functions  of  the  office  until  a  successor,  duly  elected  and  quali- 
fied, appears  to  assume  it* 


1  People  «.  Bissell,  49  Oal.  40a 
•State  «.  Harrison,  118  Ind.  284,  8 
Am.  8t  Bep.  868;  Slate  o.  Howe,  25 
Ohio  St  588, 18  Am.  Rep.  821;  State 
«  Lnsk,  18  Mo.  833;  Commonwealth 
•.  Hanley.  9  Penn.  St.  518.  See  also 
the  following  section. 

iln  State  v.  Howe,  25  Ohio  St. 
JS88,  18  Am.  Bep.  821  It  appeared 
that  commissioners  of  the  State  re- 
form school  were  to  be  appointed  by 
the  governor,  by  and  with  the  advice 
of  the  senate,  and  were  to  hold  their 
iMeeB  for  three  years  and  until  their 
joecessors  were  appointed  and  quali- 
fied.    Howe   was   duly    appointed 


on  April  16,  1872,  and  on  April  9, 
1875,  the  governor,  without  the  ad- 
vice or  consent  of  the  senate  (the 
general  assembly  not  being  then  in 
session),  appointed  Harper  as  the 
SQccessor  of  Howe  for  the  term  of 
three  years  from  April  16,  1875,  and 
Harper  took  the  oath  and  gave  the 
bond  required.  The  act  providing 
for  the  commissioners  declared  that 
vacancies  in  the  board  "shall  be  filled 
as  the  original  appointments  are  made 
except  when  the  general  assembly  is 
not  in  session,  and  then  by  the  gov- 
ernor, until  the  20th  day  of  the  next 
session  of  the  general  assembly." 
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Where,  however,  the  incnmbent  of  an  ofSce  for  a  definite  term 
has  no  authority  bj  law  to  hold  over,  the  failare  or  neglect  ta 
appoint  or  elect  his  snccessor  mast  leave  the  ofiice  vacant/ 


The  court  held  however  that  there 
was  no  vacancy  which  the  governor 
could  fill  by  his  own  appointment, 
either  on  the  0th  or  the  16th  of  April, 
1876,  and  that  Howe  was  still  entitled 
to  the  office.  People  «.  Tilton,  87 
Cal.  614,  cited  in  the  previous  sec- 
tion, was  cited  and  relied  upon.  The 
court  further  say:  "To  the  same 
effect  is  State  «.  Lusk,  18  Mo.  888. 
The  office  in  controversy  in  that  case 
was  that  of  '  public  printer'  created 
by  a  statute  which  fixed  the  term 
of  office  at  two  years,  and  until  a 
successor  was  elected  and  qualified. 
The  statute  also  provided  that  if  the 
public  printer  should  die  or  resign, 
or  if,  from  any  other  cause^  the  office 
should  become  vacant,  the  governor 
shall  appoint  a  public  printer  who 
shall  give  bond  and  qualify,  and 
shall  hold  his  office  for  the  same  time 
that  the  printer  in  whose  stead  he 
shall  be  appointed  would  have  held*' 
and  the  constitution  of  the  state  pro- 
vided that  'when  any  office  shall 
become  vacant,  the  governor  shall 
appoint  a  person  to  fill  such  vacancy,' 
etc.  Lnsk  was  duly  elected  to  the 
office  for  a  term  which  expired  be- 
fore the  legislature,  whose  duty  it 
was  to  elect  a  successor,  had  done  so. 
Afterward,  there  still  being  no  suo> 
cessor  elected  by  the  legislature,  the 
governor  appointed  one  Treadway  to 
fill  the  alleged  vacancy.  Upon  this 
state  of  law  and  fact  the  court  held 
that  the  failure  of  the  legislature  to 
elect  a  successor  to  Lusk  did  not 
create  a  vacancy  which  the  governor 
could  fill  by  appointment,  but  that 
the  incumbent,  who  was  authorized 


to  hold  the  office  until  his  snccessor 
was  appointed  and  qualified,  held 
over. 

In  Commonwealth  «.  Hanly,  ^ 
Penn.  Bt.  518  the  supreme  court  of 
Pennsylvania  held  that  the  death  of 
the  person  elected  to  fill  the  office  of 
clerk  of  the  Orphans'  Court  before  he 
had  qualified  himself  according  to 
law,  does  not  create  a  vacancy,  bat 
the  incumbent,  who  is  authorised  to 
hold  the  office  until  his  successor 
shall  be  elected  and  qualified,  holds 
over.  The  office  here  in  dispute  was 
one  created  by  the  constitution  of  the 
State,  which  provided  that  the  in- 
cumbent should  hold  bis  office  for 
three  years,  if  he  should  so  long  be- 
have himself  well,  snd  until  hb  suc- 
cessor should  be  duly  qualified. 
Hanly,  having  been  elected  to  the 
office  in  October,  1846,  duly  quali- 
fied and  entered  upon  his  term  on 
the  10th  of  December,  1846.  In  Oc- 
tober, 1848,  one  Brooks  was  duly 
elected  as  his  successor,  but  died  be- 
fore qualification.  Broom,  the  re- 
lator, was  appointed  by  the  governor 
to  fill  the  vacancy,  which,  it  was  as- 
sumed by  his  appointment,  would 
occur  at  the  expiration  of  ELanly's 
term  of  three  years.  The  constitu- 
tion of  the  State  provided  that  any 
vacancy  occurring  in  said  office 
should  be  filled  by  appointment,  to 
be  made  by  the  governor,  to  con- 
tinue until  the  next  general  election, 
and  until  a  successor  should  be 
elected  and  qualified.  After  the  ex- 
piration of  Hanly 's  term  of  three 
years,  the  Commonwealth,  on  the  re- 
lation of  Broom,  prosecuted  a  pro- 


>  See  State  e.  McLure,  84  K.  C.  168. 
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Where  the  constitution  limits  the  term  of  a  public  oiBcer  to  a 
fixed  period)  it  is  held  not  to  be  within  the  power  of  the  LegiB- 
latnre  to  provide  that  he  shall  also  hold  until  his  successor  quali- 
fies.* 

§  180.  Whether  Failure  to  qualify  oauaes  Vaoanoy. — Within 
the  principles  of  the  preceding  section,  the  failure  of  the  newlj 
elected  or  appointed  officer  to  qualify  as  required  by  law  would 
not,  where  by  law  his  predecessor  held  oyer  until  his  successor 
was  elected  and  qualified,  create  a  vacancy ; '  but  where  no  such 
provision  was  found  the  office  would  be  vacant.* 

§  181.  Whether  Beotion  of  nnqualifled  Person  causes  Vaoanoy. 
•—Where  a  person  elected  to  an  office  is  not  qualified  to  enter 
upon  and  hold  the  same  at  the  time  fixed  by  law  therefor,  and 


ceediog  in  quo  foarrafUo  to  oust  Hanly 
and  to  induct  Broom.  The  judg- 
ment waB  for  the  defendant,  upon 
the  grounds  above  stated." 

See  also  People  e.  Fitch,  1  Oal.  519; 
Kimball  «.  Alcorn,  45  Miss.  161; 
People  «.  Forquer,  1  111.  68. 

The  question  was  considered,  but 
not  decided  In  People  «l  "Pntker,  87 
Cal.689. 

The  question  is  also  considered  in 
the  late  case  of  State  e.  Harrison,  118 
Ind.  d84, 8  Am.  St  Bep.  868,  where 
it  Ib  said:  "Whether  or  not,  as  a 
general  prindple  of  the  common  law, 
(^Boers  are  entitled  to  hold  oyer  be- 
yond their  prescribed  terms  without 
some  express  proyision,  Ib  not  settled 
ui>on  authority,  although  the  view 
adopted  by  the  American  courts 
seems  to  be  that^  in  the  absence  of 
any  restrictive  proTision,  the  officer 
is  entitled  to  hold  until  he  is  super- 
seded 1^  the  election  of  another  in 
his  place.  Tnley  e.  State,  1  Ind.  600; 
People  V.  Knnkle,  0  Johns.  (N.  Y.) 
147;  Trustees  s.  Hills,  6  Cow.  (N.  Y.) 
98,  16  Am.  Dea  429;  McOall  e. 
Biyam  Mfg.  Co.  6  Conn.  428;  State 
9.  Pagan,  42  Conn.  82;   Sparks  «. 

(6) 


Ftamm  Bank,  8  Del  Ch.  274;  Strat- 
tone.  Oulton,  28  Cal.  44;  People  v. 
Bull,  46  N.  Y.  57,  7  Am.  Rep.  802; 
1  Dillon  on  Municipal  Corporations, 
Sec.  219.  Whatever  the  rule  of  the 
common  law  may  have  been,  it  is 
quite  certain  that  where,  by  the  con- 
stitution or  law,  officers  are  elected 
for  a  term,  and  until  their  successors 
are  elected  and  qualified,  they  are 
thereby  authorized  to  continue  to 
hold  and  exercise  their  offices  untH 
they  are  superseded  by  the  election 
of  other  persons  in  their  places. 
Tuley  «.  State,  1  Ind.  600;  Miller  a. 
Burger,  8  Id,  887;  Baker  «.  Kirk,  88 
Id.  517;  State  v.  Berg,  50  /d.  496; 
Qosman  o.  State,  106  Id.  208;  £lam  e. 
State,  75  Jd.  518." 

I  State  9.  Brewster,  44  Ohio  St. 
589. 

s  Commonwealth  e.  Hanly,  9  Penn. 
St.  518. 

*  Failure  to  qualify  within  a  pre- 
scribed time  is  usually  declared  in 
express  terms  to  create  a  vacancy, 
and  in  such  case  the  governor  may 
appoint  Opinion  of  Judges— Fla— 5 
S.  Rep.  618;  State  e.  Wilson,  72  N. 
C.  155. 
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no  provision  is  made  for  the  prior  incumbent  to  hold  over,  the 
office  is  vacant  and  may  be  filled  by  appointment ;  ^  but  such  a 
vacancy  would  not,  within  the  principles  of  preceding  sections, 
exist  where  by  law  the  prior  incumbent  holds  over  until  the 
election  and  qualification  of  his  successor. 

§  182.  Whether  newly  created  Office  is  vacant. — Whether  a 
newly  created  office  which  has  never  had  an  incumbent  and 
which  no  one  is  now  legally  authorized  and  qualified  to  assume, 
can  be  deemed  vacant  so  as  to  authorize  an  appointment  to  fill  it, 
is  a  question  upon  which  the  authorities  are  not  in  harmony,  but 
the  weight  of  authority  seems  to  be  that  it  is  to  be  deemed  vacant. 
Thus  it  is  said  in  Indiana,  "  There  is  no  technical  or  peculiar 
meaning  to  the  word  'vacant'  as  used  in  the  constitution.  It 
means  empty,  unoccupied,  as  applied  to  an  office,  without  an 
incumbent.  There  is  no  basis  for  tlie  distinction  urged  that  it 
applies  only  to  offices  vacated  by  death,  resignation  or  otherwise. 
An  existing  office,  without  an  incumbent,  is  vacant,  whether  it 
be  a  new  or  an  old  one.  A  new  house  is  as  vacant  as  one  ten- 
anted for  years,  which  was  abandoned  yesterday.  We  must  take 
the  words  in  their  plain,  usual  '&ense."  '  The  same  principle  has 
also  been  asserted  in  Nevada,*  but  denied  in  Mississippi.* 

§  183.  When  Vacancies  anticipated  may  be  filled.  —  A  pros- 
pective appointment  to  fill  an  anticipated  vacancy  in  a  public 
office,  made  by  the  person  or  body  which,  as  then  constituted, 
is  empowered  to  fill  the  vacancy  when  it  arises,  is,  in  the  absence 
of  express  law  forbidding  it,  a  legal  appointment,  and  vests  title 
to  the  office  in  the  appointee.'    Thus  where  a  public  officer  re- 


1  People  «.  Curtis,  1  Idaho,  758. 

s  Stocking  «.  State,  7  Ind.  826. 

•State  c.  Irwin,  6  Nev.  111.  See 
also,  People  «.  Mott,  8  Cal.  602; 
Rhodes  «.  Hampton,  101  K.C.  629,  8 
S.  E.  Rep.  219. 

« O'Leary  «.  Adler,  51  Miss.  28. 

•  "The  almost  uniform  course  of 
practice  for  years  in  this  State,  with- 
out question  or  objection,  strongly 
implies  the  legality  of  an  appoint- 
ment thus  made;  besides,  it  seems  to 
me  that  the  question  is  no  longer  open 


to  controversy  in  the  courts  of  this 
State.  In  the  case  of  Haight «.  Love, 
10  Vroom  (N.  J.)  14,  476,  by  adjudi- 
cation of  this  court,  as  well  as  by  the 
Court  of  Brrors,  on  review,  an  ap- 
pointment so  made  was  supported. 
In  that  case,  it  is  true  that  the  oc- 
curring vacancy  was  anticipated  by 
but  a  few  days^  but  the  principle 
upon  which  that  appointment  was 
validated  is  unchanged  by  the  cir- 
cumstance that  as  many  weeks  inter- 
vene.   The  cases  cited  by  the  relator 
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«ign8  his  office  to  take  efiEeot  at  a  f  atare  day,  and  his  resignation 
18  accepted,  the  appointing  power  being,  as  then  organized, 
authorized  to  fill  the  vacanoj  when  it  shall  oocnr,  may  appoint 
a  sncoesaor,  the  appointment  to  take  effect  when  the  resignation 
becomes  operative.' 

Bat  the  appointing  power  can  not  forestall  the  rights  and  pre- 
rogatiyee  of  their  own  successors  by  appointing  successors  to 
offices  expiring  after  their  power  to  appoint  has  itself  expired. 
^^  It  is  plain,"  says  the  court,  "  that  an  appointment  thus  made 
by  anticipation  has  no  other  basis  than  expediency  and  conveni- 
ence, and  can  only  derive  its  binding  force  and  effect  from  the 
supposition  that  there  will  be  no  change  of  person  and  conse- 
quently, of  will,  on  the  part  of  the  appointing  power  between 
the  date  of  the  exercise  of  that  power  by  anticipation  and  that 
of  the  necessity  for  the  exercise  of  such  power  by  the  vacancy 
of  the  office."' 

§  184.  Appointments  *'by  and  with  the  Advice  and  Consent 
4if  the  Senate.** — It  is  frequently  provided  by  the  constitutions  of 
the  States,  as  by  that  of  the  United  States,  that  the  executive— 
the  governor  or  president — shall  have  power  to  fill  certain  vacan- 
cies by  appointments  made  ^'  by  and  with  the  advice  and  consent 
of  the  senate."  Where  such  a  provision  exists,  the  executive 
ean  only  exercise  the  appointment  without  such  advice  and  con- 
sent where,  since  the  adjournment  of  the  senate,  a  vacancy  exists 
or  has  occurred  (words  held  to  mean  the  same  thing  *)  by  the 
death  or  resignation  of  the  incumbent  or  by  the  happening  of 
some  other  event  by  reason  of  which  the  duties  of  the  office  are 
BO  longer  discharged.*  If  the  senate  be  in  session  when  the 
vacancy  occurs,  it  can  be  filled  only  by  and  with  the  advice  and 
oonsent  of  that  body,'  unless  the  senate  has  adjourned  before 
the  vacancy  is  filled.  * 

in  support  of  an  opposite  view  are  'Ivy  «.  Lusk,  11  La.  Ann.  486.  See 

not   applicable   to  this  case.    The  also,  People  v.  Reid,  —  €k>lo.  — ,  17 

-ctm  of  Biddle  «.  Willaid,  10  Ind.  68,  Pac  Rep.  803. 

went  off  upon  the  construction  of  *See  poai  gg  187. 188. 

local  statutes.    The  same  is  true  of  *  State  o.  Bareshide,  83  La.  Ann. 

the  case  of  People  «.  Wetherell,  14  984. 

Mich.  4B,  and  Nooe  o.  Bradley,   8  *  State  «.  Bareshide,  82  La.  Ann. 

Blackl  (Ind.)  168;"  Whitney  e.  Van  084;  People  e.  Fitch,    1  Oal.    619; 

Boskirk,  40  N.  J.  L.  468.    •  EimbaU  o.  Alcorn,  46  Ifiss.  161. 

'  Wliitney  tr.  Van  Boskirk,  40  N.J.  <  See  p<»«<  gg  187,  188. 
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If  the  vacancy  is  accidental  and  occars  or  exists  while  the 
senate  is  not  in  session,  and  the  concurrence  of  the  senate 
has  not  been  had,  the  appointment  is  temporary  and  contin- 
gent upon  confirmation.  In  the  event  that  it  is  not  confirmed 
by  the  senate  at  its  next  session,  either  becanse  the  name  waa 
not  sent  in  or  was  rejected,  the  appointment  becomes  inopera- 
tive from  the  moment  of  the  adjournment  of  that  session  or 
from  the'  moment  of  its  rejection,  as  the  case  may  be.* 

Where  the  nomination  is  approved,  the  officer's  title,  rights 
and  authority  are  held  to  relate  back  to  the  time  of  his  appoint- 
ment)  and  do  not  begin  only  with  his  confirmation.' 

The  governor  may  be  excused  from  the  necessity  of  obtain- 
ing the  approval  of  the  senate  to  his  appointments,  where  that 
body  has  unlawfully  usurped  the  absolute  power  of  making  the 
appointments  on  its  own  motion.* 

§  135.  AppointmentB  to  fill  Vaoanoiea  ooonrring  in  OflQLoe» 
originally  filled  by  Senate.^  It  is  also  frequently  provided,  in 
cases  of  offices  filled  by  appointment  by  the  senate  or  other 
body,  that  vacancies  occurring  during  the  vacation  of  the  senate 
or  other  body  may  be  filled  by  the  executive.  In  such  oases  the 
power  of  the  executive  to  fill  by  appointment  exists  only  in  the 
contingency  named,  i.  «.,  a  vacancy  occurring  during  vacation. 

Thus  it  was  provided  in  Mississippi  that  a  public  printer 
should  be  elected  by  a  joint  convention  of  both  houses  of  the 
legislature,  and  that  vacancies  in  the  office  should  '^  be  filled  in 
the  same  manner  for  the  unexpired  term,  and,  in  vacation  of  the 
legislature,  by  the  governor  until  such  session."  Under  thia 
provision,  it  was  said,  "  Primarily,  the  bestowment  of  the  office 
is  with  the  legislature ;  in  vacation  it  is  with  the  governor.  If 
the  vacancy  occur  during  the  session  it  must  be  filled  by  election 
of  that  body.  If  the  vacancy  is  filled  by  the  governor  in  the 
recess,  it  is  *  until  such  session '  of  the  legislature.  We  think 
it  clear  that  the  governor  cannot  fill  the  office,  or  nominate  te 
the  senate,  during  the  session."^     And  the  same  constructioa 

1  State  V.  Hareshide,  83  La.  Ann.  <  Kimball  «.  Alcorn,  45  Miss.  151. 

984;  Kroh  «.  Smoot,  62  Md.  172.  Where  an  office  was  created  and  took 

'Dyer  v.  Bayne,  54  Md.  87;  Shep-  effect  during  a  session  of  the  Senate, 

herd  «.  Haralson,  16  La.  Ann.  184.  and  a  subsequent  session  of  Congress- 

•  State  «.  Tate,  68  N.  0.  546.  passed  without  the  office  being  filled^ 
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was  applied  in  a  similar  case  in  California,  where  the  court  held 
that  the  power  of  appointment  was  limited  to  the  filling*^  dnriDg 
vacation,  of  a  vacancy  occurring  in  vacation.     If  the  vacancy 
occnrs  during  the  session,  or,  though  occurring  in  vacation,  is 
left  unfilled  until  the  session,  the  power  then  reverts  to  the  legw 
islature.^ 

§  136.  Appointments  to  fill  Vacancies  occurring  during  8es- 
«ion.  but  left  unfilled. — So  though  a  vacancy  occur  during  the 
session  and  is  left  unfilled  by  the  legislature  on  its  adjournment, 
it  can  not,  it  has  been  held,  be  filled  by  the  governor,  under  such 
a  statute,  in  vacation.*    But — 

§  187.  Same  Sukgeot.— Bule  in  United  States  Ctonrts. — A  dif. 
ferent  construction  prevails  in  the  courts  of  the  United  States. 
Section  1769  of  the  Revised  Statutes  provides  that  ^'  The  presi- 
dent is  authorized  to  fill  all  vacancies  which  may  happen  during 
the  recess  of  the  senate,  by  reason  of  death  or  resignation  or 
expiration  of  term  of  office,  granting  commissions  which  shall 


It  was  held  that  the  PreBident  could 
not  make  a  yalid  appointment  to 
tpch  office  in  the  recess  of  the  Sen- 
ate.    Schenk  «.  Peay,  1  Dill.  267. 

*  People  9.  Fitch,  1  Gal.  519.    See 
4  Opin.  AUy.  GenL  861;  12  Id.  467. 

« Peoples.  Forquer,  1  Dl  68.  This 
question  was  raised  but  not  decided 
in  KimbaU  v.  Alcorn,  45  Miss.  151, 
100,  where  the  court  say:  'Terhaps, 
too,  a  liberal  interpretation  of  the 
atatute  of  1857,  looking  rather  to  its 
spirit  and  purpose  than  its  letter, 
would  have  authorized  the  governor 
to  flU  in  Tacation  a  vacancy  which 
happened  during  the  session,  if  the 
legislature  failed  to  elect,  on  the 
idea  that  the  vacancy  happened 
every  day  the  office  was  unfilled.  The 
duties  of  public  printer  do  not  ter 
terminate  with  the  session  of  the 
Legislature.  Many  of  them  (of  the 
most  important, too,)  must  necessarily 
be  performed  in  vacation.  The 
Jaw  contemplates  that  there  shall  al- 


ways be  an  incumbent  That  con- 
struction would  bQ  narrow  and 
not  commensurate  with  the  demands 
and  necessities  of  the  public  inter- 
ests (and  should  be  avoided  unless 
compelled  by  the  terms  of  the  stat- 
ute) which  at  any  time  or  under  any 
circumstances  would  not  find  compe- 
tent authority  to  fill  a  vacancy. 

A  vacancy  might  occur  by  death  or 
other  casualty  so  shortly  before  the 
adjournment  of  the  legislature  that 
the  body  might  adjourn  without  no- 
tice of  it  If  the  governor  could  not 
appoint,  great  public  inconvenience 
would  ensue;  yet  such  a  vacancy 
was  as  complete  during  the  session  as 
if  it  had  happened  the  first  day  or 
the  first  week.  But  upon  this  point 
it  is  not  necessary  that  we  should  ex- 
press an  opinion,  and  we  do  not 
therefore  commit  ourselves  upon  it." 

See,  however,  the  two  sections  fol- 
lowing. 
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expire  at  the  end  of  their  next  Bession."  In  a  case  involving  the 
constraotion  of  this  section,  it  appeared  that  one  Henry  P.  Far- 
row had  held  the  office  of  district  attorney  by  appointment  of 
the  president  by  and  with  the  advice  and  consent  of  the  senate,, 
and  that  his  term  expired  April  19, 1880,  during  a  session  of  the 
senate.  On  April  23,  Mr.  Justice  Bradley  re-appointed  him  by 
virtae  of  section  793  of  the  Kevised  Statutes  which  provides  that 
"  in  case  of  a  vacancy  in  the  office  of  district  attorney  *  *  the 
circnit  justice  *  *  may  fill  the  same  and  the  person  ap* 
pointed  by  him  shall  serve  until  an  appointment  is  made  by  the 
president  and  the  appointee  is  duly  qualified  and  no  longer.'^ 
In  May  the  president  nominated  one  John  8.  Bigby  to  the  office 
but  the  senate  adjourned  on  the  16th  of  June  without  acting  oit 
the  nomination.  The  president,  howev^,  issued  a  commission 
to  Bigby  on  July  6,  and  the  latter  duly  qualified. 

In  an  action*  to  determine  the  title  to  the  office,  it  was  said  by 
Woods,  J.:  "  The  contention  is  that  the  vacancy  in  the  office  of 
district  attorney,  which  the  president  has  undertaken  to  fill  by 
the  appointment  of  Bigby,  did  not  happen  during  the  recess  of 
the  senate,  and  therefore  the  power  to  fill  it  does  not  reside  m 
the  president. 

On  the  other  hand  it  is  claimed  that  the  phrase  ^vacancies  that 
may  happen  during  the  recess  of  the  senate,'  when  properly 
construed,  means  ^  vacancies  which  may  happen  to  exist  during 
the  recess  of  the  senate.'  In  support  of  this  latter  view,  the 
practice  of  the  executive  department  of  the  government  for 
nearly  sixty  years  is  invoked,  and  the  concurring  opinions  of  ten 
of  the  distinguished  jurists  who  have  filled  the  office  of  attor- 
ney-general of  the  United  States  are  cited. 

The  first  opinion  given  upon  this  point  is  that  of  Mr.  William 
Wirt,  attorney-general  under  President  Monroe,"  in  which  he 
argues  for  the  construction  claimed  in  support  of  the  president's* 
action  in  this  case.  He  says :  ^  In  reason,  it  seems  to  me  per- 
fectly immaterial  when  the  vacancy  first  arose,  for,  whether  it 
arose  during  the  session  of  the  senate  or  during  their  recesis,  it 
equally  requires  to  be  filled.  The  constitution  does  not  look  to 
the  moment  of  the  origin  of  the  vacancy,  but  to  the  state  of 

>/n  fv.  Farrow  (1860),  8  Fed  Rep.         « 1  Op.  681. 
lid,  84  Myer's  Fed.  Dec.  §  247. 
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thingfi  at  the  point  of  time  at  which  the  president  is  called  upon 
to  act.  Is  the  senate  in  session  t  Then  he  mnst  make  a  nomina- 
tion to  that  body.  Is  it  in  recess  ?  Then  the  president  mnst 
fill  the  vacancy  by  a  temporary  commission.  This  seems  to  me 
the  only  constrnction  of  the  constitution  which  is  compatible 
with  its  spirit,  reason  and  purpose,  while  at  the  same  time  it 
offers  no  violence  to  its  language,  and  these  are,  I  think,  the 
governing  points  to  which  all  sound  construction  looks.' 

This  opinion  of  Attomey-Gteneral  WiftT  was  concurred  in  by 
Mr.  Boger  B.  Tanet,  attorney-general  under  President  Jackson.^ 
Mr.  Tanbt  says  in  construing  that  clause  of  the  constitution 
under  consideration:  ^It  was  intended  to  provide  for  those 
vacancies  which  might  arise  from  accident,  and  the  contingen- 
cies to  which  human  affairs  must  always  be  liable ;  and  if  it  falls 
out  that  from  death,  inadvertence  or  mistake,  an  office  required 
by  law  to  be  filled  is,  in  recess,  found  to  be  vacant,  then  a 
vacancy  has  happened  during  the  recess  and  the  president  may 
fill  it.  This  appears  to  be  the  common  sense  and  the  natural 
import  of  the  words  used.  They  mean  the  same  thing  as  if  the 
constitution  had  said  ^  if  there  happen  to  be  any  vacancies  dur- 
ing the  recess.'  It  is  not  necessary  to  quote  from  the  opinions, 
upon  this  question,  of  the  other  distinguished  jurists  who  have 
filled  the  office  of  attorney-general.  I  simply  refer  to  them.' 
These  opinions  exhaust  all  that  can  be  said  on  the  subject."  The 
title  of  Bigby  was  therefore  confirmed. 

§  188.  flame  Sut^Jeot.  -Bule  in  "New  Jersey. — The  rule  pre- 
vaUing  in  the  United  States  courts  has  also  been  adopted  in  a 
recent  case,  elaborately  considered,  in  the  supreme  court  of  New 
Jersey.  • 

g  139.  Same  Sul^eot.— Appointee  holds  only  until  Close  ci 
next  Seoaion. — It  is  usually   provided   by  the   constitution   or 

I  See  his  opinion  dated  July  10,  856);   of  Mr.  James   Speed,    dated 

1882  (B  Op.  S2S)'  March  26,  1865  (11  Op.  179);  of  Mr. 

*Th«yaretheopinioniof  Mr.Hugh  Henry  Btanberry,  dated  August  80, 

8.  Legare,  dated   October  82,  1841  1866  (12  Op.  82);  and  of  Mr.  William 

(8  Op.  678);  of  Mr.  John  Y.  Mason,  M.  Evarts,  dated  August  17,  1868  (12 

dated  August  10, 1846  (4  Op.  628);  ot  Op.  449). 

Mr.  Caleb  Gushing,  dated  May  25,  •  State  v.  KuhL  —  N.  J.  — ,  17 

1855  (7  Op.   186);   of   Mr.   Edward  AtL  Rep.  102. 
Bates,  dated  October  15, 1862  (10  Op. 
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Btatntes  that  an  officer  thus  appointed  by  the  executive  alone 
shall  hold  the  office  until  the  dose  of  the  next  regalar  session  of 
the  legislature,  unless  a  successor  shall  have  been  sooner 
appointed.  His  title,  therefore,  expires  with  the  next  session, 
even  though  no  successorhas  been  appointed.^ 

Appointments  thus  made  are  often  required  to  be  submitted  to 
the  senate  for  its  approval.  In  this  case,  if  the  senate  rejects 
the  nomination,  the  officer's  title,  it  is  said,  at  once  ceases,'  but  even 
though  approved,  the  officer,  unless  re-nominated  and  confirmed 
during  the  session,  holds  only  till  the  end  of  the  session  or  th« 
earlier  appointment  of  his  successor,*  the  approval  of  the 
appointment  during  vacation  not  being  equivalent  to  an  appoint- 
ment for  the  remainder  of  the  unexpired  term.* 

>Eioh  t.  Smoot,  08  Md.  172;  State  172;  Gould  «.  United  States,  19  Ct 

9.  Rareshide,  82  La.  Ann.  934;  State  OL  598. 

w.  Euhl.  —  N.  J.  — » 17  AtL  Rep.  *  State  %  Rareshlde,  82  La.  Ann. 

102.  984;  Kroh  t.  Smoot,  02  Md.  172. 

'State  9.  Rareshlde,  82  La.  Ann.  «E:roh  v,  Smoot,  02  Md.  172. 
984    But  see  Kroh  «.  Smoot,  62  Md. 
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CHAPTER  y. 


OF  ELECTION  TO  OFFICE. 


f  140.  What  is  meant  by  Election. 

141.  Must  be  exercised  in  tlie  legiti- 

mate Mode. 

142.  Can  be   held  only  by   legal 

Authority. 
148.  Primary  Elections  and  Nomi- 
nations maybe  legulated  by 
Law. 

144.  Subdivision  of  the  Subject. 

X    Y0TBB8   ANU    THBIB     QUALIFICA- 

TI0N8. 

1.  The  F&wer  to  preteribe  Qualfflca- 

lions, 

145.  Right  to  TOte  is  neither  nat- 

ural, absolute  or  vested. 
140.  State  may  prescribe  Qualifica- 
tions. 

147.  In  the   Territories   Congress 

prescribes  Qualifications. 

^  CkmiiUuUonal  LimitaUani  upon  the 

Bower, 

148.  State  Legislature  can  not  alter 

or  augment  Qualifications 
prescribed  by  State  Consti- 
tution. 

4^  The  Beguiremente  of  Begiitration, 

149.  Validityof  Registration  Laws. 

150.  Same     Subject  —  Supplying 

Omissions. 

151.  Same   Subject  —  Regulations 

must  be  reasonable. 

15S.  Same  Subject— Increasing  Pe- 
riod of  Residence  or  other 
Qualifications. 

158.  Requirements  as  to  Time, 
Place  and  Manner  must  be 
observed. 

154.  Effect  of  Failure  to  register. 

155.  Effect  where  no  Opportunity 

for  Registration  is  provided. 


8  156.  Effect  of  defective  Discharge 
of  Duty  by  registering  Offi- 
cers. 

4.  The  Qualiflcatione  Required. 

157.  Usual  Qualifications  required. 

158.  1.  Citizenship— How    "Citi- 

zen" compares  with  '*Iq. 
habitant "  and  *'  Resident." 
150.  2.  Residence. 

160.  8.  Age. 

161.  4  Males  only  may  vote. 

163.  5.  Payment  of  a  Tax. 
163   6.  Ownership  of  Land. 

164.  7.  Mental  Capacity. 

5.  FbffeUure  of  BighL 

165.  State  may  prescribe  Forfeiture 

of  Franchise  as  Punishment 
for  Crime. 

166.  This  is  not  a  "cruel  or  unusual 

Punishment." 

167.  Evidence   required  — Convic- 

tion—Due  Process  of  Law. 

168.  Disability  may  be  removed  by 

Pardon. 

n.   THB  BLBCTION. 

160.  In  general. 

1.  Authority  for  Holding  the  EleoUon. 

170.  Election  must  be  authoriased 

by  Law. 

171.  Same   Subject  —  Contingent 

Elections. 

2.  Notice  of  the  Bleelion. 

172.  Necessity  of  Notice. 

178.  General  Elections— Time  and 
Place  fixed  by  Law — Pro- 
visions directory. 

174.  Same  Subject— Filling  Vacan- 
cies required  to  be  filled  at 
"  next  general  Election.** 


73 


THB  LAW  OF  OFFIOBS  AND  0FFI0EB8.  [Book  L 


I  176.  Same  Subject — ^Vacancies  not 
required  to  be  so  filled. 

176.  Special   Election— Notice  re- 

quisite. 

8.  Tims  of  Soldinff  the  EUctian. 

177.  Time  must  be  fixed  hj  Law. 

178.  Election  most  be  held  at  Time 

fixed. 

179.  Same   Subject  —  Holding   of 

Election  prerented  by  Act 
of  God. 

180.  Same  Subject— The  Rules  de- 

duced. 

4.  Plaee  of  Molding  ths  meetion, 

181.  Place  must  be  fixed. 

183.  What  Deviation  invalidates. 

5.  Election  Boards  and  Officers, 
188.  Election    must   be   held   by 

proper  Officers. 

184.  Regulations  are  directory  and 

not  mandatory. 
186.  Same  Subject— Depositing  Bal- 
lot in  wrong  Box. 

6.  The  Method  of  Voiinff. 

186.  State   may  make   reasonable 

Regulations. 

187.  Voter  must  vote  in  Person. 

188.  Voter  must  vote  but  once. 

189.  Voter  need  not  vote  the  whole 

Ticket. 

190.  Usually  required  to  vote  by 

Ballot. 

191.  What  constitutes  Ballot. 

193.  Ballot  implies  Secrecy. 

198.  Statutes  protecting  the  Secrecy 
of  the  Ballot. 

194.  Statute  requiring  distinctive 

Marks  is  unconstitutional. 

195.  "Written*'    Ballot    includes 

printed  one. 

196.  Ballot  must  contain  but  one 

Name  for  each  Office. 

197.  Same  Subject— Written  Evi- 

dence supersedes  printed. 

198.  Same    Subject— Effect   to  be 

given  to  "Slip"  or  "Pas- 
ter." 


§  199.  Names   must  be  clearly  ex- 
pressed. 

300.  Slight    Irregularities  do  not 

vitiate. 

301.  But  Ballot  must  be  reasonably^ 

certain. 

303.  Perfect   Ballot   is  condosive- 

Evidence  of  Voter's  Inten- 
tion. 
308.  Extrinsic  Evidence  to  explain 
Ballot. 

7.  Whai  consUtutee  an  Ejection. 

304.  Plurality  of  Votes  sufficient  for 

a  Choice. 

305.  Not  necessary  that  a  Majority^ 

of  Voters  should  vote. 

306.  Effect  of  Ineligibility  of  Can- 

didate receiving  Majority  of 
Votes. 

8.  The  Oanwue  and  Beiurmu 

307.  Canvassing  the  Vote. 

308.  Canvassers'  Duties  are  minis- 

terial merely. 

309.  Canvassing  Boards  bound  by^ 

the  Returns. 

310.  Canvassers  may  be  compelled 

to  act  by  Mandamus. 

311.  Board  can  act  but  once. 

313.  Canvassers'  Findings  not  con- 

dusiva 

9.  OonieeUd  EUetione, 

318.  The  Right  to  contest 

314.  The  Tribunal 

315.  The   Procedure  —  Statutory 

Remedies. 

316.  Where  no  statutory  Method^ 

(iuo  Warranto  is  the  Rem- 
edy. 

317.  Mandamus  not  the  Remedy. 

318.  Same   Subject  —  The   Rule 

stated. 

319.  Presumption  of  Regularity. 
330.  Burden  of  Proof  is  upon  Con- 
testant. 

831.  Presumption    of    Regularity 
may  be  overthrown. 
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I  238.  Distinotion  between  defective 
Electiooe  and  defectiTe  Re- 
tnrna. 

888.  Irregnlarities  not  affecting  Re- 
sult may  be  ignored 

884.  Oontestant  must  show  that 
Inregnlarities  affected   Re- 

BOlt 

880.  Mandatory  PM>Tision8  must  be 
obserred. 

886.  Sffect  of  Intimidation  or  Vio- 

lence. 

887.  Impeaching  the  Returns. 

888.  Correcting  the  Returns. 
888.  The  Balloto  as  Evidence. 

880.  P<A-Booksand  Tally-Sheets  as 

Syidence. 

881.  Evidence  of  Election  Officers. 


g  288.  Evidence  of  the  yoter& 

888.  Same  Subject  —  Legal  Voter 

not  compelled  to  state  how 
he  voted. 
834.  Same  Subject— Voter  may  dis- 
close voluntarily. 

889.  Same  Subject— Illegal  Voter 

may  be  compelled  to  dis- 
close. 

886.  Same  Subject— Evidence  of 

Voter's  Statements  as  to  his 
Vote. 

887.  Voter  not  voting  not  permitted 

to  state  how  he  would  have 
voted. 
88a  When  all  Evidence  fails.  Elec- 
tion must  be  set  aside. 


§  140.  What  i0  meant  by  Beotioii. — ^Bot  by  far  the  largest 
nnmber  of  public  officers  in  the  United  States  are  selected  for 
their  respective  positions  by  the  direct  choice  of  the  people 
expressed  in  the  manner,  and  at  the  time  and  place,  which  they 
themaelyes  have,  by  their  constitutions  and  laws,  prescribed. 
This  method  of  choice  is  ordinarily  termed  an  election.  It  per- 
vades the  entire  system  of  American  popular  government  and 
may,  indeed,  be  called  its  leading  characteristic. 

The  govemment  being  created  by  the  people  and  for  their  own 
protection  and  welfare,  the  power  of  determining  in  what  man- 
ner and  by  whom  its  varions  functions  shall  be  exercised  is  in  the 
people  themselves,  and,  unless  they  have  expressly  delegated  to 
certain  representative  bodies  or  individuals  the  power  to  select 
and  appoint  the  public  agents,  the  right  and  authority  of  seleo- 
tion  remains  in  them  collectively,  to  be  exercised  by  the  accepted 
method  of  expressing  the  popular  choice — an  election. 

§  141.  Must  be  ezeroised  in  the  legitimate  Mode.—  *<  But," 
as  has  been  well  said  by  Judge  Ooolet,  '^this  control  and  direc- 
tion mnst  be  exercised  in  the  legitimate  mode  previously  agreed 
upon.  The  voice  of  the  people,  acting  in  their  sovereign  capa» 
citji  can  be  of  legal  force  only  when  expressed  at  the  times,  and 
nnder  the  conditions  which  they  themselves  have  prescribed  and 
pointed  out  by  the  constitution,  or  which,  consistently  with 
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the  conetitntion,  have  been  prescribed  and  pointed  ont  for  them 
by  statute ;  and  if  by  any  portion  of  the  people,  however  large, 
an  attempt  shonld  be  made  to  interfere  with  the  regular  working 
of  the  agencies  of  government  at  any  other  time  or  in  any  other 
mode  than  as  allowed  by  existing  law,  either  constitutional  or 
statutory,  it  would  be  revolutionary  in  character,  and  must  be 
resisted  and  repressed  by  the  officers  who,  for  the  time  being, 
represent  legitimate  goyernment"  ' 

§  142.  Can  be  held  only  by  legal  Authority. —  It  follows 
also  that  the  people  can  be  bound  and  their  power  delegated, 
only  when  they  have  conferred  authority  for  holding  the  elec- 
tion, and  when  the  authority  is  exercised  at  the  time  and  place 
and  in  the  manner  agreed  upon.* 

§  143.  Primary  Elections  and  ITominations  may  be  reg^ated 
by  IiEw. — Not  only  is  it  the  right  and  province  of  the  State  to 
regulate  and  control  the  holding  of  the  final  election  at  which  the 
people's  choice  is  to  be  expressed,  but  it  is  also  competent  and 
proper  for  it  to  regulate  the  holding  and  conducting  of  the  pri- 
mary conventions  and  caucuses  at  which  the  nominations  for  of- 
fice  are  made.* 

§  144.  Subdivision  of  the  Sa1::geot — ^In  determining  the  ques- 
tion of  the  validity  and  effect  of  elections,  there  may  be  consid- 
ered:   I.    Voters  and  their  qualifications.     IL    The  election. 


YOTEBS   AND  THEIR   QUALIFICATIONS. 

L     The  Power  to  Prescribe  Qualificatione. 

%  145.     Bight  to  vote  is  neither  natural,  absolute  or  vested.— 

The  right  to  vote  or  to  exercise  the  privilege   of  the  elective 
franchise  is  neither  a  natural,  absolute  nor  vested  right,  but  is 

■Cooley's    OoDstitutional    Limita-  Davis,   9  Humph.    (Tenn.)   SOS,  49 

Uons,  6th  ed.  747.  Am.  Dec.  700. 

•  <*The  right  to  hold  an  election  'Leonard  t.  Commonwealth,   112 

cannot  exist,  or  be  exercised  without  Penn.  St.  007;  ill  re  House  Bill,  9 

an  express  grant  of  the  power  to  do  Ck>lo.  081. 
so  by   the  legislature. "    Brewer  il 
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purely  conventional,  and  it  may  be  enlarged  or  restricted,  granted 
or  withheld  by  the  constitational  anthorities  at  pleasure  and  with 
or  without  fanlt :  for  outside  of  society,  and  disconnected  with 
government,  no  person  either  has,  or  can  exercise,  the  elective 
franchise  as  a  natural  right  and  he  only  receives  it  upon  entering 
the  social  compact,  subject  to  such  qualifications  as  the  State  may 
prescribe.* 

§  146.  State  may  presoribe  Qualifloations. — Under  our  politi- 
cal  system,  the  right  and  power  to  determine  who  shall  be  quali- 
fied  to  vote  at  popular  elections  resides  with  the  people  of  the 
States.*  The  constitution  of  the  United  States  nowhere  pre- 
scribes the  qualifications  of  voters,  nor  has  it  reserved  to  the  Oon* 
gress  the  right  to  legislate  upon  the  subject.'    It  follows,  then, 


i^lair  9.  mdgely,  41  Mo.  68»  07 
Am.  Dec.  248. 

>  Blair  v.  Ridgely,  41  Mo.  68,07  Am. 
Dea  248;  Minor  v.  Happersett,  21 
Wall.  (U.  &)  162;  United  States  v. 
Gmikshank,  02  U.  S.  542;  United 
States  f>.  Reese.  02  U.  8.  214;  Van- 
Valkenburg  v.  Brown,  48  Gal.  48,  18 
Am.  Rep.  186;  Anderson  v.  Baker,  28 
Md.  581 ;  Ruber  t.  Reily,  58  Penn. 
St.  122;  Ridley  «.  Sherbrook,  8  Ck>ld. 
(Tenn.)  560;  State  «.  Staten,  6  Cold. 
(Tenn.)  238. 

In  Blair  v.  Ridgely,  41  Mo.  68,  07 
Am.  Dec.  248,  the  court  by  Wagneb, 
J.,  say:  "The  people,  for  political 
purposes,  most  be  considered  synony- 
mous with  qualified  voters,  and  their 
▼ery  first  act  in  the  formation  of 
a  State  government  was  to  exclude 
from  the  right  of  suffrage  more  than 
three-fourths  of  the  whole  inhabi- 
tants. The  exclusion  of  women, 
children  and  negroes  is  purely  arbi- 
trary, and  fixed  and  regulated  by 
law.  If  the  power  to  regulate  the 
internal  government  and  police  of 
the  State  resided  in  the  people,  and 
was  their  'inherent,  sole  and  exclu- 
sive right,'  the  conclusion  is  inevita- 
ble that  it  was  their  peculiar  and  ex- 


clusive province  to  say  and  determine 
what  should  constitute  any  inhabi- 
tant of  the  State  a  qualified  voter. 
The  power  must  reside  somewhere, 
and  it  can  only  be  with  the  people^ 
and  they  have  always  exercised  it, 
both  negatively  and  affirmatively. 

It  is  not  perceived  that  there  is  any 
restraint  over  the  power  on  this  sub- 
ject—certainly not  in  the  constitu- 
tion of  the  United  States,  for  there  is 
not  to  be  found  in  that  instrument  a 
single  sentence,  paragraph  or  word 
which  gives  the  national  government 
power  over  the  qualifications  of 
voters  in  any  of  the  States.  But  the 
direct  opposite  is  affirmed,  in  that 
clause  cited  in  the  former  part  of  this 
opinion,  which  declares  'that  the 
powers  not  delegated  to  the  United 
States  by  the  constitution,  nor  pro- 
hibited by  it  to  the  states,  are  re- 
served to  the  States  respectively  or  to 
the  people.'" 

>  In  Minor  9.  Happersett,  21  Wall. 
(U.  S.)  162,170.  Chief  Justice  Watte, 
says:  "The  United  States  has  no 
voters  in  the  States  of  its  own  crea- 
tion. The  elective  officers  of  the 
United  Slates  are  all  elected  directly 
or  indirectly  by  State  voters.    The 
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that  it  is  the  peculiar  and  exclasive  province  of  the  States  to  say 
and  determine  what  shall  constitnte  any  inhabitant  of  the  State  a 
qualified  voter.' 

The  only  restriction  placed  by  the  constitution  upon  the  power 
of  the  States  thus  to  fix  the  qualifications  of  voters,  is  that 
imposed  by  the  fifteenth  amendment,  that  ^^  the  right  of  citizens 
of  the  United  States  to  vote  shall  not  be  denied  or  abridged  by 
the  United  States,  or  by  any  State,  on  account  of  race,  color  or 
previous  condition  of  servitude."  With  this  exception,  the  right 
of  the  State  to  limit  the  right  to  vote  to  such  persons  as  it  deems 
expedient  is  supreme.'    Nor  is  this  right  affected  by  the  four^ 


members  of  the  House  of  Representar 
tives  are  to  be  chosen  by  the  people 
of  the  States,  and  the  electors  in  each 
State  must  have  the  qualiflcations 
requisite  for  electors  of  the  most  nu- 
merous branch  of  the  state  Legisla- 
ture. Const.  Art  1,  §  2.  Senators 
are  to  be  chosen  by  the  Legislatures 
of  the  States,  and  necessarily  the 
members  of  the  Legislature  required 
to  make  the  choice  are  elected  by  the 
voters  of  the  State.  2b,  Art.  1,  §  8. 
Each  State  must  appoint,  in  such 
manner  as  the  Legislature  thereof 
may  direct,  the  electors  to  elect  the 
President  and  Vice-President.  lb. 
Art.  3,  g  2.  The  times,  places  and 
manner  of  holding  elections  for  Sen- 
ators and  Kepresentatives  are  to  be 
prescribed  in  each  State  by  the  Legis- 
lature thereof,  but  Congress  may  at 
any  time,  by  law,  make  or  alter  such 
regulation,  except  as  to  the  place  of 
choosing  Senators.  lb.  Art.  1.  g  4. 
It  is  not  necessary  to  inquire  whether 
this  power  of  supervision  thus  given 
to  Congress  is  sufficient  to  authorize 
any  interference  with  the  state  laws 
prescribing  the  qualiflcations  of  vo« 
ters.  for  no  such  interference  has  ever 
been  attempted.  The  power  of  the 
State  in  this  particular  is  certainly  su- 
preme  until  Congress  acts." 


1  Blair  «.  Ridgely,  41  Mo.  f»,  97 
Am.  Dec.  248. 

'Einneen  «.  Wells,  144  Mass,  497, 
59  Am.  Rep.  105,  where  Dbvsns,  J., 
says: 

'^The  right  or  privilege  of  voting 
is  a  right  or  privilege  arising  under 
the  constitution  of  each  State,  and 
not  under  the  constitution  of  the 
United  States.  The  voter  is  entitled 
to  vote  in  the  election  of  officers  of 
the  United  States  by  reason  of  the 
fact  that  he  is  a  voter  in  the  State  in 
which  he  resides.  He  exercises  this 
right  because  he  is  entitled  to  by 
the  laws  of  the  State  where  he  offers 
to  exercise  it,  and  not  because  he  is 
a  citizen  of  the  United  States.  United 
States  0.  Anthony,  11  Blatch.  (U.  a 
0.  C.)  200.  What  are  the  rights  of 
citizens  of  the  United  States  as  such, 
and  not  of  citizens  of  particular 
States,  need  not  be  here  considered. 
They  have  repeatedly  been  discussed 
and  defined.  Corfleld  «.  Coryell,  4 
Wash.  0.  C.  871 ;  Paul  «.  Virginia,  8 
Wall.  (U.  S^)  168;  Ward  o.  Maryland, 
12  Wall.  418,  480;  Slaughter  HouM 
Gases,  16  Wall.  86. 

The  qualiflcations  of  voters  are  fixed 
by  state  legislation.  The  requisitiona 
as  to  ownership  of  property,  citizen- 
ship, sex  and  residence,  in  connection 
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ieenth  amendment.  The  ^'  privileges  and  immnnities  of  citizens 
•of  the  United  States"  which  are  thereby  protected,  do  not 
inclnde  the  right  to  vote.* 

§  147.  In  the  Territories  Gongress  prescribes  Qualiflcations. 
— ^Bnt  in  the  territories  the  rule  is  different.  As  is  said  in  a 
leading  case,  ''  It  rests  with  Congress  to  say  whether,  in  a  given 
•case,  any  of  the  people,  resident  in  the  Territory,  shall  partici- 
pate in  the  election  of  its  officers  or  the  making  of  its  laws :  and 
it  may,  therefore,  take  from  them  any  right  of  snffrage  it  may 
previously  have  conferred,  or  at  any  time  modify  or  abridge  it, 
•as  it  may  deem  expedient.  The  right  of  local  self-government, 
4is  known  to  our  system  as  a  constitutional  franchise,  belongs, 
under  the  constitution,  to  the  States  and  to  the  people  thereof  by 
whom  that  constitution  was  ordained  and  to  whom,  by  its  terms, 
all  power  not  conferred  by  it  upon  the  government  of  the  United 
States  was  expressly  reserved.  Th^ personal  and  civil  rights  of 
the  inhabitants  of  the  Territories  are  secured  to  them,  as  to  other 
<iitizens,  by  the  principles  of  constitutional  liberty  which  restrain 
■all  the  agencies  of  government.  State  and  National ;  their  polUu 
-eal  rights  are  franchises  which  they  hold  as  privileges  in  the 
legislative  discretion  of  the  United  States."* 

3.     OanstUtUional  Zimdtations  upon  the  Power. 

§  148.     State  Legislatore  can  not  alter  or  augment  Qiialifloa- 
tionspresoribedby  State  Ckmatitution. — ^Where  the  qualifications 


with  the  right  of  voting,  vary  with 
Ihe  consiHutions  or  laws  of  the  sev- 
-eral  States.  However  unwise^  un- 
just, or  even  tyrranical  its  regula- 
tions may  be  or  seem  to  be  in  this 
regard,  the  right  of  each  State  to  de- 
HoM  the  qualifications  of  its  voters  is 
•complete  and  ]>erfect,  except  so  far 
as  it  is  controlled  by  the  fifteenth 
article  of  the  amendments  of  the 
•constitution  of  the  United  States, 
which  provides  that  'the  right  of 
•dtlsens  of  the  United  States  to  vote 
•hall  not  be  denied  or  abridged  by 
the  United  States,  or  by  any  State,on 


account  of  race,  color,  or  previous 
condition  of  servitude.' " 

I  Minor  «.  Happersett,  21  Wall.  (U. 
8.)  162:  Van  Valkenburg  v.  Brown, 
48  Gal.  48,  18  Am.  Rep.  188. 

^Matthews  J.,  in  Murphy  v,  Ram- 
sey, 114  U.  8.  15,  44,  citing  National 
Bank  o.  County  of  Yankton,  101  U. 
S.  129;  American  Ins.  Co.  v.  Canter, 
1  Pet  (U.  S.)  611 ;  United  States  a 
Gratiot,  14  Pet.  (U.  S.)  526;  Cross  v. 
Harrison,  16  How.  (U.  8.)  164;  Dred 
8cott  9,  Sandford,  10  How.  (U.  8.) 
898. 
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of  a  voter  have  been  prescribed  by  the  constitution  of  the  State,  it 
is  not  competent  for  the  legislature  to  add  to  or  alter  sach  qaali*< 
ficationSy  unless  the  power  to  do  so  has  been  conferred  upon  it  b/ 
the  constitution  itself  either  expressly  or  by  necessary  implica-^ 
tion.*  The  specification  in  the  constitution  is  an  implied  prohi* 
bition  against  legislative  interference.' 

.Thus  where  the  constitution  of  the  State  provided  that  every 
white  male  citizen  who  shall  have  resided  in  the  State  during: 
the  six  months  immediately  preceding  any  election  should  have- 
the  right  to  vote,  a  statute  which  enacted  *^  that  no  person  shall 
be  deemed  to  have  acquired  a  residence  in  any  township,  city  or 
ward,  so  as  to  entitle  him  to  vote  therein,  until  he  shall  have  been 
a  bona  fide  inhabitant  of  such  township,  city  or  ward  at  least 
twenty  days  before  the  day  of  election,"  was  held  to  be  uncon- 
stitutional and  void.'    So  where  the  constitution  declared  that 


iRison  «.  Fsrr,  24  Ark.  161,  87 
Am.  Dec.  62;  Quinn  v.  State,  85 
Ind.  485,  9  Am.  Rep:  754;  Barker  «. 
People,  8  Cow.  (N.  Y.)  686,  16  Am. 
Dec.  822;  People  v.  Canaday,  78  N. 
G.  198,  21  Am.  Rep.  465;  State  «. 
Oonstantine,  42  Ohio  St.  437,  61  Am. 
Rep.  838;  Daggett  v.  Hudson,  48 
Ohio  St.  648,  64  Am.  Rep.  882; 
White  0.  Commissioner,  18  Oreg. 
817,  67  Am.  Rep.  20,  note;  Kinneen 
V.  Wells,  144  Mass.  497,  59  Am.  Rep. 
105;  State  o.  Corner,  22  Keb.  265,  8 
Am.  St.  Rep.  267;  St.  Joseph,  &c., 
R.  R.  Co.  0.  Buchanan  County 
Court,  89  Mo.  485;  State  v.  Williams, 
5  Wis.  808;  State  v.  Baker,  88  Wis. 
71;  Monroe  «.  Collins,  17  Ohio  St. 
665;  State  o.  Symonds,  57  Me.  148; 
State  o.  Staten.  6  Cold.  (Tenn.)  238; 
Davies  v.  McEeeby,  5  Nev.  869; 
McCafFerty  «.  Guyer,  59  Penn.  St. 
109;  Clayton  «.  Harris,  7  Nev.  64; 
Randolph  o.  Good,  8  W.  Ya.  561; 
Page  «.  Hardin,  8  B.  Mon.  (Ey.)  648; 
Thomas  «.  Owens,  4Md,  189;  State 
«.  Tuttle,  53  Wis.  45;  United  States  t. 
Slater,  4  Woods  (U.  S.  C.  C.)  356. 

"Our  government/'  says  McCoB- 


MiOK,  J.,  in  the  case  last  cited,  ''is- 
founded  on  the  elective  franchise. 
The  right  to  exercise  this  franchise  ia^ 
declared,  defined  and  guarded  by  or- 
ganic provisions  superior  to  any  of 
the  departments  of  the  government 
The  Legislature  cannot  enlarge  or  re- 
strict it,  and  can  only  regulate  it  so 
far  as  their  authority  to  do  so  is  ex- 
pressly or  by  necessary  implication 
given  in  the  constitution.  Much  less- 
do  the  courts  presume  to  restrict  it  by 
construclion.  On  the  contrary,  the^ 
whole  spirit  of  our  institutions  con- 
strains the  courts  to  give  our  organic 
provisions  on  the  subject  of  the  en- 
joyment of  the  right  of  suffrage  such- 
a  construction,  as  will  permit  the 
most  liberal  exercise  of  this  supiemo- 
right  which  is  at  all  reasonably  con- 
sistent with  the  terms  of  those  pn>- 
visions." 

^Cooley's   Constitutional    Limita- 
tions, 5th  ed.  78. 

•Quinn  e.  State,  85 Ind.  485,  9  Am. 
Rep.  754;  see  also  State  «.  Williams^ 
5  Wis.  808;  State  e.  Tuttle»  85  Wis. 
45. 
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every  citizen  who  had  resided  in  the  county  thirty  days  should 
be  an  elector,  a  statutory  provision  requiring  ninety  days'  residence 
was  held  unconstitutional.'  So  where  by  the  constitution  every 
citizen  with  certain  qualifications  named  was  entitled  to  vote,  a 
statute  which  provided  that  no  person  thereafter  naturalized,— and 
by  such  naturalization  becoming  eo  vnstomti  a  citizen, — should 
be  entitled  to  be  registered  as  a  voter  within  thirty  days  after 
such  naturalization,  is  void.* 

Again  where  the  constitution,  as  construed  by  the  court,  gave 
to  each  elector  the  right  to  vote  for  each  officer  whose  election  is 
submitted  to  the  electors,  a  statute  providing  for  the  election  of 
four  officers  but  denying  the  right  to  any  voter  to  vote  for  more 
than  two  candidates,  is  unconstitutional.'  And  where  the  constitu- 
tion of  the  State  provided  that  every  free  white  male  citizen  of 
the  age  of  twenty-one  years  who  shall  have  been  a  resident  of  the 
State  for  six  months  should  be  deemed  a  daly  qualified  elector,  a 
statute  which  requires  that  every  voter  shall,  before  voting,  take 
an  oath  that  he  has  not  voluntarily  borne  arms  against  the  United 
States  or  the  State,  nor  aided  the  confederate  authorities  since 
April  18, 1864,  can  not  be  sustained.^  And  where  the  constitution 
denied  the  right  to  vote  to  one  who  had  been  engaged  in  rebellion, 
unless  an  amnesty  had  been  granted  him,  a  statute  requiring  every 
voter  before  registering  to  take  an  oath  that  he  had  not  been 
voluntarily  engaged  in  rebellion  exceeds  the  constitutional 
requirements.*  And  an  act  which  requires  the  voter  to  be  a 
^^  taxable  inhabitant "  is  invalid  where  the  constitution  does 
not  prescribe  a  property  qualification.* 

But  under  a  constitution  requiring  that  a  voter  shall  have  paid 
all  taxes  required  of  him,  a  statute  requiring  him  to  pay  a  tax  of 
one  dollar  in  lieu  of  a  poll-tax  and  to  register,  is  not  unconstitu- 
tional;^ nor  is  an  act  requiring  voters  to  pay  their  taxes  be- 
fore voting  for  certain  officers,  the  offices  not  being  constitu- 
tional offices.' 

>  People  V.  Canaday.  78  N.  0.  198,  •  Davies  o.  McKeebj,  6  Nev.  869. 

81  Am.  Rep.  465.  •  St.    Joseph   &c.    B.    R.   Co.    «. 

tEinneen«.  Wells,  144  Mass.  497,  Buchanan   County   Court,    89    Mo. 

09  Am.  Rep.  106.  485. 

*  State  o.  CoDstantlne,  42  Ohio  St.  ^McMahonv.  Mayor  of  Savannah, 
487,  51  Am.  Rep.  888.  66  Ga.  217.  42  Am.  Rep.  65. 

*  Risen  «.  Farr,  24  Ark.   161,  87  •  Buckner  o.  Gordon,  81  Ey.  665. 
Am.  Dec.  52.                                      81 
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A  law  which  requires  the  voter  to  take  an  oath  to  support  the 
constitation  of  the  TJaited  States  and  of  the  State  does  not 
restrict  the  right  to  vote,  nor  add  to  the  qualifications  fixed  by 
the  constitation  and  is  not  anconstitational;'  nor  is  an  act  reqnir- 
ing  persons  offering  to  vote  to  answer  questions  put  to  determine 
their  qualifications.' 

8.     The  Requirement  of  Registration. 

§  149.  Validity  of  Begistration  Laws. — As  a  means  of  detei^ 
mining  who  possess  the  qualifications  of  voters,  and  of  regulating 
the  exercise  of  the  right,  statutes  have  been  passed  in  many  of 
the  States  requiring  the  names  of  those  entitled  to  vote  to  be  pre- 
viously recorded  by  officers  provided  for  that  purpose.  These 
laws  are  ordinarily  known  as  registration  lawSy  and  the  act  of 
listing  the  names  as  registration. 

Provision  is  made  for  such  laws  in  the  constitutions  of  several 
of  the  States,*  but  even  where  no  such  express  provision  is  so 
made,  it  is  now  generally  settled,  although  not  without  some  dis- 
sent, that,  in  the  absence  of  a  constitutional  prohibition,'  it  is 
within  the  power  of  the  legislature  to  provide  a  just  and  reason- 
able  registration  law.' 


I  Riflon  9.  Farr,  84  Ark.  161,  87 
Am.  Dec.  62. 

t  State  V.  Lean.  9  Wis.  279. 

iln  Daggett  o.  Hudson,  48  Ohio  St 
S48,  54  Am.  Rep.  882,  decided  in 
1885,  Athbbton,  J.  says:  ''Registra- 
lion  laws  are  in  terms  either  author- 
ized or  required  to  be  enacted  by  the 
constitutions  of  the  following  states: 
Alabama,  Arkansas,  Florida,  Geor- 
gia, Illinois,  Kaubbb,  Louisiana, 
Maryland,  Michigan,  Mississippi, 
Missouri,  North  Oarolina,  Rhode 
Island,  South  Carolina,  Virginia  and 
West  Virginia.  The  constitutions  of 
the  following  states  are  silent  on  the 
question:  California,  Connecticut, 
Delaware,  Iowa,  Maine,  Massachu- 
setts, Minnesota,  Nebraska,  New 
Hampshire,  New  Jersey,  Ohio,  Penn- 


sylvania, Tennessee,  Texas  and  Ver- 
mont." 

*  As  in  Texas.  Art.  VI.  §  4. 

•  Capen  v.  Foster,  12  Pick.  (Mass.) 
485,  28  Am.  Dec.  682;Bylero.  Asher, 
47  lU.  101;  Edmunds  v.  Banbury,  28 
Iowa,  267,  4  Am.  Rep.  177;  Auld  v. 
Walton,  12  La.  Ann.  129;  Hyde  e. 
Brush,  84  Conn.  454;  State  v.  Baker, 
88  Wis.  71;  Patterson  ei  Barlow,  60 
Penn.  St  54;  Monroe  9,  Collins,  17 
Ohio  St.  665;  Daggett  «.  Hudson,  48 
Ohio  St.  548,  54  Am.  Rep.  882;  State 
t.  Butts,  81  Kans.  587;  In  re  Polling 
Lista,  18  R  I.  729;  People  v.  Hofl- 
man,  116  111.  587.  56  Am.  Rep.  798; 
State  e.  Comer,  22  Neb.  265,  8  Am. 
St.  Rep.  267;  People  e.  Eopplekom. 
16  Mich.  842;  McMahon  v.  Mayor,  66 
Ga.  217,  42  Am.  Rep.  65;  Common- 
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Oapen  ▼.  Foster/  decided  by  the  anpreme  conrt  of  Massachu- 
fietta  in  1832,  ib  the  leading  case  npon  this  sabject,  and  the  prin- 
ciples there  laid  down  by  Ohief  Justice  Shaw  have  been  gener> 
ally  approved.     ^^  The  constitution,"  said  he,  '^  by  carefully  pre- 
Bcribing  the  qualifications  of  voters,  necessarily  requires  that  an 
examination  of  the  claims  of  persons  to  vote,  on  the  ground  of 
possessing  these  qualifications,  must  at  some  time  be  had  by  those 
who  are  to  decide  on  them.    The  time  and  labor  necessary  to 
complete  these  investigations  must  increase  in  proportion  to  the 
increased  number  of  voters ;  and,   indeed,  in   a  still  greater 
ratio  in  populous    commercial  and   manufacturing    towns,    in 
which  the  inhabitants  are  frequently  changing,  and  where,  of 
necessity,  many  of  the  qualified  voters  are  strangers  to  the  select- 
men. 

If  then,  the  constitution  has  made  no  provisions  in  regard  to 
ihe  time,  place  and  manner  in  which  such  examination  shall  be 
had,  and  yet  such  an  examination  is  necessarily  incident  to  the 
actual  enjoyment  and  exercise  of  the  right  of  voting,  it  consti- 
tutes one  of  those  subjects  respecting  the  mode  of  exercising  the 
right,  in  relation  to  which  it  is  competent  to  the  legislature  to 
make  suitable  and  reasonable  regulations,  not  calculated  to  defeat 
cr  impair  the  right  of  voting,  but  rather  to  facilitate  and  secure 
the  exercise  of  that  right. 

And  this  court  is  of  opinion,  that  the  provision  in  the  general 
law  regulating  elections,  and  that  in  the  act  incorporating  the 
city,  which  require  that  the  qualifications  of  voters  shall  be  pre- 
viously offered  and  proved,  in  order  to  entitle  them  to  vote,  that 
their  names  shall  be  entered  upon  an  alphabetical  register  or  list 
cf  voters,  is  highly  reasonable  and  useful,  calculated  to  pro- 
mote peace,  order  and  celerity  in  the  conduct  of  elections,  and  as 
such,  to  facilitate  and  secure  the  most  precious  right  to  those  who 
are  by  the  constitution  entitled  to  enjoy  it;  that  it  cannot  be 
justly  regarded  as  adding  a  new  qualification  to  those  prescribed 
bj  the  constitution,  but  as  a  reasonable  and  convenient  regula- 
tion  of  the  mode  of  exercising  the  right  of  voting,  which  it 

wealth  •.  McClelland,  83  Ky.  S8S.      missioners,    13   Oreg.  817,  64  Am. 
<imtra.  Dells  a  Kennedy,  49  Wis.      Rep.  882.  note. 
4S65.  85  Am.  Bep.  786;  White  a  Oom-         '  IS  Pick,  (Mass.)  485,  28  Am.  Dec 
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was  competent  to  the  legislatare  to  make,  and  therefore  that 
these  legal  enactments,  not  being  repugnant  to  the  constitution, 
are  valid  and  binding  laws,  to  which  both  voters  and  presiding 
officers  at  elections  are  authorized  and  bound  to  conform." 

"Still,'^  continued  the  learned  judge,  "if  the  provision  of 
this  law  is  such  as  to  afiEord  the  voter  no  opportunity  to  know 
seasonably  whether  his  name  is  on  the  list  or  not,  and  to  have  it 
inserted  if  previously  omitted,  it  would  constitute  a  serious  ob- 
jection to  its  validity."  * 

§  150.  Same  Sul:geot^Sapplyi]ig  OmisBiona — ^Most  of  the 
registration  acts  provide  for  an  opportunity  of  supplying,  on  the 
day  of  election,  the  failure  or  omission  to  register  in  individual 
cases  where  the  voter,  otherwise  qualified,  has  been  unable  to  reg- 
ister at  the  time  prescribed,  and  in  some  cases  such  a  provision 
has  been  held  essential  to  the  validity  of  the  law.'    Thus  in  one 


^Oapen  v.  Foster,  13  Pick.  (Mass.) 
485,  28  Am.  Dec.  632. 

estate  9.  Corner,  22  Neb.  265.  8 
Am.  St.  Rep.  267,  84  N.  W.  Rep. 
499;  Daggett  «.  Hudson,  43  Ohio  St. 
548;  64  Am.  Rep.  882,  8  North  £. 
Rep.  538. 

See  also  Dells  v.  Kennedy,  40  Wis. 
565,  85  Am.  Rep.  786,  6  N.  W.  Rep. 
246;  White  v.  Commissioners,  13 
Ortg.  817,  54  Am.  Rep.  882,  note,  10 
Pac.  Rep.  484.  In  Daggett  v.  Hud- 
son (1885),  43  Ohio  St.  548,  54  Am. 
Rep.  882,  8  North  £.  Rep.  538, 
Atherton,  J.  gives  the  following 
synopsis  of  the  laws  of  several  of  the 
States:  "The  Massachusetts  regis- 
Istration  statute,  construed  and  favor- 
ably considered  in  Capen  v.  Foster, 
(12  Pick.  [Mass.]  485,  23  Am.  Dec. 
681.)  required  lists  to  be  made  of  all 
electors  of  each  ward  qualified  to 
vote,  and  that  no  person  should  be 
entitled  to  vote  whose  name  was  not 
borne  on  the  list.  But  It  was  es- 
pecially required  that  the  selectmen 
and  assessors  should  be  in  session 
immediately  before  or  on  the  day  of 


election,  so  as  to  give  the  voter  an 
opportunity  to  then  place  his  name- 
on  the  lists  if  it  had  been  omitted. 

The  Pennsylvaoia  registry  law  pro> 
▼ided  that  the  assessors,  on  the  first 
Monday  of  June,  annually,  should 
revise  the  transcripts  received  by  the 
county  commissioners  and  strike  off 
those  who  have  died  or  removed, 
and  add  to  the  list  any  one  entitled. 
Copies  of  these  lists  are  to  be  posted 
up  where  the  elections  are  to  be  held 
by  August  1st,  and  that  an  unregis- 
tered voter,  otherwise  qualified,  could 
on  election  day  make  an  affidavit  of 
his  qualifications,  and  prove  by  the 
affidavit  of  a  qualified  voter,  his  resi- 
dence, and  by  filing  the  same  could 
vote  at  the  election.  In  rs  election 
of  McDonough,  105  Penn.  St.  488. 
The  registry  law  of  Iowa  prohibited 
all  persons  from  voting  unless  the 
name  appeared  upon  the  registration 
list,  but  an  elector,  unregistered,  but 
otherwise  qualified,  was  permitted  Uy 
vote  upon  a  proper  reason  being  fur- 
nished for  not  having  registered  in 
time,  and  furnishing  the  affidavit  of 
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of  the  most  recent  cases  it  is  said :    ^^  The  trne  rule  nndoubtedly 
is,  that  the  legislatare  may  require  registration  under  reasonable 


a  registered  voter  as  to  his  proper 
residence.  Edmonds  «.  Banbury,  28 
Iowa,  267,  4  Am.  Rep.  177. 

Tlie  registry  law  of  California, 
though  prohibiting  a  citizen  from 
Toting  whose  name  did  not  appear 
on  the  registry,  yet  permitted  a  qual- 
iiied  voter,  though  unregistered,  on 
furnishing  proofs  of  his  right,  and  on 
the  day  of  election  furnishing  the 
board  of  registration  his  affidavit  set- 
ting forth  satisfactory  reasons  why 
he  did  not  register  prior  to  the  thirty 
days  provided  by  law  for  registration 
before  the  election.  People  «.  Laine, 
88  Cal.  65;  Webster  o.  Brynes,  84 
Cal.878. 

The  election  law  of  New  York,  of 
1865,  provides  that  the  board  of  regis- 
try shall  be  in  session  on  the  Mon- 
day before  the  election  for  the  pur- 
pose of  making  corrections  in  and  re- 
vising the  lists  of  voters,  and  the  act 
of  1872  provides  the  registry  shall 
be  completed  on  the  Saturday  before 
the  election, — ^but  neither  of  these 
acts  has  been  subjected  to  judicial 
tests  as  to  their  constitutional  valid- 
ly. 

The  election  law  of  Illinois  prohib- 
its the  ballot  of  unregistered  voters, 
except  that  it  allows  such  voters,  on 
making  proof  of  their  constitutional 
qualifications  on  election  day,  to  vote 
without  even  requiring  proof  of  a 
resson  for  not  registering.  Byler  o. 
Asher,  47  HI.  101.  (But  the  law  was 
changed  in  1885  and  such  registra- 
tion on  election  day  is  not  permitted. 
People  «.  Hoffman,  116  111.  587,  66 
Am.  Rep.  708,  6  North  E.  Rep.  696.) 

The  election  law  of  Kansas  pro- 
vides for  dosing  the  registry  ten  days 
before  the  election,  but  permits  the 
voter  to  register  at  all  times  during 


the  year  except  the  last  ten  daya^ 
State  V.  Butts,  81  Eans.  687. 

The  registry  act  of  Missouri  re- 
quires the  registration  of  voters  to  be 
completed  ten  days  before  the  elec- 
tion, but  the  same  simply  follows  the 
requirements  of  the  constitution  of 
the  State. 

In  the  State  of  Maine  the  select 
men  are  required  to  make  lists  of 
.voters,  and  in  towns  of  600  electors 
the  names  of  legal  voters  may  be 
added  during  the  three  days  next  pre- 
ceding the  election  and  to  the  hour  of 
five  of  the  secular  day  prior  to  the 
election;  and  in  towns  of  less  popu- 
lation the  selectmen  must  be  in  ses- 
sion on  the  day  of  election  for  the 
purpose  aforesaid.  Rev.  Stats,  of 
Maine,  96. 

In  New  Jersey,  in  cities  of  over 
100,000  population,  no  person  is  per- 
mitted to  vote  unless  registered;  but 
his  name  may  be  placed  on  the  regis- 
tration list  upon  the  personal  appear- 
ance of  the  elector  before  the  board, 
or  upon  the  production  of  his  affi- 
davit,  or  the  affidavit  of  some  other 
voter  in  the  precinct,  showing  him  to 
be  a  legal  voter  therein.  Revision  of 
Statutes  of  New  Jersey,  864  §182. 

In  Maryland,  a  list  is  to  be  made  of 
all  legal  voters  by  registration  officers, 
and  such  lists  are  thereafter  to  be  cor- 
rected, but  the  lists  so  made  are  de- 
clared to  be  the  legal  and  qualified 
electors  and  entitled  to  vote  at  all 
future  elections,  and  annual  registra- 
tion is  not  required.  The  statute 
provides,  however,  for  making  addi- 
tions to  and  corrections  of  the  lists 
within  three  days  of  the  election. 
Supplement  to  Maryland  code,  240  ei 
ieq. 

In  Alabama  registration  is  required 
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reetrictionB  as  proof  of  the  possesBion  of  the  qnalifications  pre- 
scribed  bj  the  constitation,  bnt  that  the  voter  shall  have  the  right 
to  prove  himself  to  be  an  elector,  register  and  vote  at  any  time 
prior  to  the  closing  of  the  polls  on  election  day.  It  wonld 
doubtless  be  competent  to  require  more  proof  on  that  day  than  if 
the  voter  had  previously  registered,  but  it  should  be  left  within 
his  power  to  furnish  such  proof,  if  it  existed,  and  exercise  his 
right."* 

But  in  other  cases  such  an  opportunity  has  been  held  not  to  be 
indispensable,  and  where  the  law  affords  reasonable  facilities  for 
registration  at  the  time  prescribed,  and  where  the  time  allowed 
for  registration  extends  as  near  to  the  time  for  actually  depositing 
the  votes  as  is  consistent  with  the  necessary  preparation  for  con- 
ducting the  election  in  an  orderly  manner  and  with  a  reasonable 
scrutiny  of  the  correctness  of  the  list,  an  opportunity  for  regis- 
tration upon  the  day  of  election  can  not,  by  the  weight  of  author- 
ity, be  considered  imperative.'  . 


a  condition  to  Yote,  but  the  assist- 
ant registers  are  required  to  be  pres- 
ent on  election  day,  at  the  election 
precinct,  to  register  such  Yoters  as 
may  have  failed  to  register  on  any 
previous  day.  ^  Code  of  Alabama,  38, 
§288. 

In  Mississippi  registration  is  re- 
quired, and  the  registration  lists  are 
to  be  kept  by  the  Clerk  of  the  Circuit 
Court,  *'and  any  person  not  on  the 
lists  may  appear  at  any  time  before 
the  clerk  and  be  registered.  '*  Code  of 
Mississippi. 

The  code  of  Arkansas  provides  for 
registration;  but  if  the  voter's  name 
does  not  appear  on  the  lists  he  may 
still  vote  by  taking  an  oath  showing 
to  the  satisfaction  of  the  election 
jndges  he  is  a  qnalifled  voter.  Arkan- 
sas 8Ut.  471,  §  2,828. 

>  State  «.  Comer,  22  Neb.  265,  8 
Am.  St.  Rep.  267,  84  N.  W.  Rep. 
409. 

•People  V.  Hoffman,  116  HI.  687, 
66  Am.  Rep.  798,  6  North  E.  Rep. 


696;  State  «.  Butts,  81  Kans.  687,  2 
Pac.  Rep.  618;  Patterson  o.  Barlow, 
60  Penn.  St.  64;  In  f«  PolUng  LisU^ 
18  R.  L  729. 

See  also  Einneen  «.  Wells,  144  Mass. 
497,  69  Am.  Rep.  105. 

In  State  «.  Butts,  81  Kans.  687,  S 
Pac.  Rep.  618,  the  court  per  Brbweb 
J.  say :  *'  Requiring  a  party  to  be  reg- 
istered  is  not,  in  any  troe  sense,  im- 
posing an  additional  qualification, 
any  more  than  requiring  a  voter  to  go 
to  a  specific  place  for  the  purpose  of 
voting,  or  requiring  him  to  prove,  by 
his  own  oath  or  the  oaths  of  the  other 
parties,  his  right  to  vote  when  chal- 
lenged, or  than  requiring  a  naturalized 
foreigner  to  present  his  naturalization 
papers.  Each  and  all  of  these  are  sim- 
ply matters  of  proof,  steps  to  be  taken 
in  order  to  ascertain  who  are  and 
who  are  not  entitled  to  vote.  Doubt- 
less nnder  the  pretense  of  registration, 
and  under  the  pretext  of  securing 
evidence  of  voters'  qualifications,  laws 
might  be  framed  which  would  cast  so 
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§  161.  Same  Bul^oot—Begulatloiis  must  be  reasonable. — ^It 
is,  however,  well  Bettled  that  regiBtration  laws  mast  be  jnst^  rea- 
sonable, uniform  and  impartial,  and  there  is  "no  warrant  for  such 
an  exercise  of  legislative  power  as,  under  the  pretense  and  color 
of  regulating,  should  subvert  or  injuriously  restrain  the  right 
itself."  *  And,  as  is  said  by  the  supreme  court  of  Pennsylvania, 
"  it  must  be  regulation  purely,  not  destruction.    If  this  were  not 


mneh  burden  as  really  to  be  imposing 
additional  qualiflcationfl.  As,  for  in- 
•tanoe,  suppose  the  law  required  all 
voters  in  the  state  to  be  registered  on 
personal  attendance  at  the  state  capi- 
lol,  on  the  first  day  of  the  year,  for 
every  election  talking  place  during  the 
year.  The  legislature  can  not  by  in 
form  legislating  concemiug  rules  of 
evidence,  in  fact  overthrow  constitu- 
tional provisions.  Oounty  Beat  of 
Linn  County,  15  Kans.  500. 

But  where  ample  facilities  for  reg- 
istering are  furnished,  and  the  oppor- 
tunities for  registering  are  continued 
down  to  within  a  reasonable  time  of 
the  election  day,  then  it  can  not  be 
said  that  mere  rules  of  evidence  are 
abused.  Neither  is  there  any  magic 
In  the  mere  day  of  electiou.  It  seems 
to  be  conceded  that  proof  can  be  re- 
quired, provided  only  it  is  required 
on  the  day  of  election.  But  it  is  easy 
to  conceive  of  many  requirements  in 
force  only  on  the  day  of  election, 
which  would  really  be  more  burden- 
some, and  more  in  fact  like  to  addi- 
tional qualifications,  than  anything 
contained  in  the  statute  in  question. 
Suppose  the  law  required  every  voter 
in  the  county  to  present  himself  on 
the  day  of  election  at  the  ofBce  of  the 
county  clerk,  and  obtain  from  him 
upon  proper  proofs  a  certificate  of 
qualification;  or  suppose  the  law  re- 
quired him  to  remain  in  attendance 
at  the  polls  from  sunrise  to  sunset  in 
order  to  give  any  one  who  desired  an 
opportunity  to   challenge;   or   even 


supposing  every  voter  was  required 
to  produce  a  dozen  affidavits  in  writ- 
ing from  as  many  different  persons, 
showing  age  and  residence,  such  as 
are  among  the  qualifications  of  an 
elector:  all  these  contemplate  action 
on  the  day  of  election,  and  on  that 
day  alone;  and  they  all  bear  upon  the 
question 'of  having  the  right  to  vote; 
and  yet  4hey  would  be  clearly  an 
abuse  of^  rules  of  evidence.  They 
would  be  more  in  the  nature  of  addi- 
tional qualifications  than  the  simple 
matter  of  registry.  Jt  is  true,  iso 
lated  instances  may  occur  where  a 
party  tlirough  absence  or  sickness  is 
unable  to  register,  and  so  loses  his 
vote;  but  the  same  result  may  follow 
where  any  failure  to  produce  the  re- 
quired evidence  occurs.  A  natural- 
ized foreigner  may  lose  his  naturali- 
zation papers,  and  the  court  where  he 
was  naturalized  may  be  at  the  very 
extreme  of  the  land,  and  so,  for  the 
lack  of  the  legal  evidence  of  his 
naturalization,  he  may  lose  his  vote; 
but  still  in  both  cases,  the  matter  is 
simply  one  of  a  lack  of  evidence.  It  is 
a  mistake  to  suppose  that  there  is  any 
special  virtue  in  the  mere  day  of  elec- 
tion. If  the  legislature  has  the  right 
to  require  proof  of  a  man's  qualifica- 
tions, it  has  a  right  to  say  when  such 
proof  shall  be  furnished,  and  before 
what  tribunal;  and  unless  this  power 
is  abused  the  courts  may  not  inter- 
fere." 

>  Capcn  e.  Foster,  12  Pick.  (Mass.) 
485,  23  Am.  Dec.  682. 
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an  immutable  principle,  elements  essential  to  the  right  itself 
might  be  invaded,  frittered  awaj  or  entirely  exscinded  under  the 
name  or  pretense  of  regnlation,  and  thus  wonld  the  natural  order 
of  things  be  subverted  bj  making  the  principal  subordinate  to 
the  accessory."  * 

Thus  in  a  recent  case  in  Ohio  it  was  held  that  a  law  which 
required  registration  as  a  prerequisite  to  the  right  to  vote,  but 
allowed  voters  only  seven  days  within  the  year  in  which  to  register 
and  correct  the  registration,  and  which  made  no  provision  for 
registration  thereafter,  nor  for  any  excuse  for  not  registering  in 
time,  nor  any  means  whereby  absentees  could  be  subsequently 
registered,  is  unreasonable  and  invalid.' 

So  in  a  late  case  in  Massachusetts  a  statute  providing  that  no 
person  thereafter  naturalized  in  any  court  shall  be  entitled  to  be 


>  Page  «.  Allen,  58  Penn.  St.  888, 
98  Am.  Dec.  272. 

'Daggett  «.  Hudson,  48  Ohio  St 
648,  54  Am.  Rep.  832,  *'We  have 
been  unable  to  find  any  case,'*  say  the 
court,  "where  the  registration  act  has 
been  upheld  as  coDstUutional  which 
contained  provisions  similar  to  our 
statutes.  The  necessary  absence  of  a 
voter,  on  the  seven  days  provided  in 
the  statute  for  registration,  either  by 
sickness,  business,  imprisonment  or 
other  lawful  reason,  absolutely  for- 
feits for  the  time  being  his  constitu- 
tional right  of  suffrage.  He  can  not 
anticipate  expected  absence,  and  reg- 
ister at  an  earlier  period.  He  can  not 
prove  his  right  by  his  affidavit,  or  the 
affidavit  of  others,  and  excuse  his  per- 
sonal presence  at  the  place  of  regis- 
tration. He  can  not  on  the  day  of 
election,  or  within  five  days  prior 
thereto,  by  any  proof  of  constitu- 
tional qualification,  supply  the  want 
of  former  registration. 

A  foreigner  who  has  taken  out  his 
first  papers,  and  made  his  necessary 
declaration  to  become  a  citizen,  and 
whose  rights  to  fuU  citizenship  and 
the  elective  franchise  will  ripen  dur- 


ing the  five  days  before  or  on  the  day 
of  the  election  can  not  secure  regis- 
tration or  the  right  to  vote,  because 
he  can  not  prove  in  advance  that  the 
action  of  the  court  will  naturalize 
him.    •    «    • 

We  believe  it  an  easy  task  so  to 
frame  a  registry  law  that,  while  pro- 
tecting the  election  from  fraudulent 
votes,  and  securing  the  integrity  of 
the  ballot,  it  will  in  no  practical  way 
impede  or  injuriously  restrain  the 
constitutional  right  of  the  voter.  But 
in  the  language  of  Welch,  J.  in  Mon- 
roe e.  Collins,  17  Ohio  St.  S6d,  the 
law  must  be  reasonable,  uniform,  im- 
partial and  calculated  to  facilitate 
and  secure,  rather  than  to  subvert  or 
impede,  the  exercise  of  the  right  to 
vote.  Believing  the  act  in  question 
unnecessarily,  unreasonably  and  in- 
juriously to  impair  and  impede  the 
right  of  suffrage  to  the  voter  who  is 
necessarily  absent  at  the  time  fixed 
by  the  act  for  registration,  we  are 
unanimously  of  opinion  that  we  arc 
compelled  to  declare  it  to  be  subver- 
sive of  constitutional  riglits,  and  there- 
fore void." 
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registered  as  a  voter  within  thirty  days  of  such  nataralization, 
was  held  Qiireasonable  and  void.^ 

On  the  other  hand,  in  a  very  recent  case  in  Illinois,  a  statute 
which  provided  for  registration  and  directed  that  registration 
should  close  three  weeks  before  election  was  sustained.  '^If  cases 
<»n  be  supposed,"  said  the  court,  ^' where  the  ^three  weeks' 
requirement  will  deprive  qualified  electors  of  the  privilege  of 
depositing  their  votes,  cases  can  also  be  supposed  where  one  day's 
requirement  will  work  the  same  result.  This  mode  of  reasoning, 
<»a*ried  out  to  its  logical  sequence,  will  make  any  kind  of  a  regis- 
try law  unconstitutional.  For  it  would  be  a  physical  impossibility 
for  the  judges  of  election  to  receive  the  votes  and  make  up  the 
registry  at  the  same  time  and  on  the  same  day.  If  the  Legisla- 
ture has  the  power  to  direct  the  registry  to  be  completed  before 
election  day,  and  if,  in  its  wisdom  and  under  a  sense  of  its  respon- 
aibility  to  the  people,  it  has  said  that  three  weeks  before  election 
is  a  reasonable  date  for  the  completion  of  the  registry,  shall  this 
eourt  substitute  its  judgment  for  that  of  the  law-making  power 
and  say  that  a  shorter  time  would  have  been  more  reasonable!" ' 

§  152.  Same  Sufadeot—Inoreasmg  Period  of  Bealdenoe  or  other 
Qualifloations. — In  accordance  with  principles^'  previously  consid- 
ered it  is  settled  that  a  registry  law  which,  to  entitle  a  person  to 
registration,  requires  a  previous  residence  at  a  place  or  for  a  time 
greater,  different  or  other  than  that  fixed  by  the  constitution  of 


1  Kinneen  «.  Wells,  t44  Mass.  497, 
4S9  Am.  Rep.  106.  "It  undertakes," 
•ays  the  court,  "  to  prevent  a  single 
•class  of  citizens,  namely,  those  who 
wn  naturalised,  possessing  all  the 
•qualifications  established  by  the  con- 
stitution of  the  commonwealth,  from 
exercising  the  right  with  which  that 
•constitntion  invests  them,  for  a  period 
of  thirty  days,  l^  forbidding  the  reg- 
istrars of  Yoters  to  register  them  dur- 
ing that  period.  All  persons  must 
stand  equal  before  the  law,  and  the 
statute,  assuming  them  to  be  citizens, 
imposes  this  prohibition  upon  them 


as  citizens  of  a  specified  class.  A 
statute  regulating  the  exercise  of  the 
right  of  suffrage,  or  the  ascertain- 
ment of  the  qualifications  of  voters, 
must  not  only  be  reasonable  in  its 
character,  but  uniform  and  impartial 
in  its  application.  If  it  were  possible 
to  impose  a  period  of  probation  upon 
all  qualified  citizens  before  they  were 
entitled  to  exercise  the  privilege,  it 
certainly  is  not  possible  under  the 
constitution  to  select  a  single  class 
and  impose  it  on  this  class  alone." 

•  People  e.  Hoffman,  116  DL  587, 
66  Am.  Rep.  793. 
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the  State,  or  otherwise  increases  or  changes  the  constitutional 
requirements,  is  unconstitntional  and  void/ 

Thas  where,  bj  the  constitution,  a  person,  otherwise  qualified, 
who  had  resided  in  the  county  for  thirty  days  was  entitled  to  Tote, 
a  registration  law  which  required  a  residence  of  ninety  days  as  a 
prerequisite  to  registration,  was  held  invalid ; '  and  so  where  the 
constitution  requires  but  ten  days'  residence,  and  the  registry  law 
demands  twenty  days;'  and  so  where  the  constitution  permits  all 
citizens,  otherwise  qualified,  to  vote,  and  the  registry  law 
excludes  those  who  have  become  such  by  naturalization  within 
thirty  days  prior  to  the  election.* 

§  153.  BeqtiiiementB  as  to  Time,  Place  and  Maimer  most  be 
obBorved. — The  requirements  of  the  statute  as  to  the  time,  place 
and  manner  of  effecting  the  registration  must  be  substantially 
complied  with.  Slight  variations  by  which  no  one  was  misled  or 
prejudiced  would  be  disregarded,  but  in  matters  of  substance  the 
method  prescribed  must  be  observed.' 

Thus,  says  Mr.  McGbabt,  the  removal  of  the  registration  ^  to 
another  place  near  by,  of  which  all  the  voters  have  due  notice, 
and  upon  which  they  act,  is  not  fatal.  But  the  removal  to  a 
place  some  distance  away,  of  which  sufficient  notice  is  not  given, 
and  by  means  of  which  a  portion  of  the  electors  are  deprived  of 
their  rights,  will  render  the  registration  void."  * 

§  154.  EfiEbot  of  Failure  to  register.— The  registration  law, 
being  found  within  the  principles  already  considered,  to  be  a 
valid  enactment,  it  follows  that,  unless  excused  by  some  fact 
which  the  law  itself  deems  sufficient,  the  voter  must  register  if  he 
would  exercise  his  privilege.  The  fact  that  he  is  qualified  must 
be  evidenced  by  the  proper  registration,  and  where  it  is  not  so 
evidenced  the  failure  must,  where  the  opportunity  for  registra* 

I  People  «.  Canaday.  73  N.  C.  198,  <  Page  «.  Allen,  68  Penn.   St.  888^ 

21  Am.   Rep.  465;  Paget).  Allen,  58  98  Am.  Dec,  273. 

Penn.  St  888. 98  Am.  Dec.  272,  State  «  Einneen  «.  Wells,  144  Mass.  497, 

9.  Williams,  5  Wis.  808;  Einneen  o.  69  Am.  Rep.  105. 

Wells,  144  Mass.  497,  59  Am.  Rep.  •  State  «.  Commissioners,  20  Fla. 

105.  859;  Newsom  «.  Earnhart,  86  N.  0. 

•  People  e.  Canaday,  72  N.  C.  198,  891. 

21  Am.  Rep.  465.  •  McCrary    on    Elections,  %  104; 

Newsom  e.  Eamheart,  86  N.  0.  891 
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tion  is  afforded,  be  attribated  to  the  voter's  own  fault  or  neglect* 
As  is  said  by  a  learned  judge,  ^^  In  such  a  case,  if  a  voter  be  dis- 
francbised,  he  is  by  his  own  omission  a  voluntary  party  to  big 
disfranchisement."  ^ 

§  155.  Bfllbot  where  no  Opportnsity  Ibr  Begistration  is  pro* 
Tided. — Where  the  statute  requiring  registration  is  imperative 
and  declares  that  those  who  are  not  registered  shall  not  be  en- 
titled to  vote,  the  failure  to  register  disqualifies  the  voter  and 
renders  his  vote,  if  cast,  of  no  account,  notwithstanding  the  fact 
that  his  failure  to  register  was  occasioned  by  the  neglect  or 
refusal  of  the  proper  officers  to  provide  the  means  for  registra- 
tion at  the  time  and  place  prescribed.'    All  votes,  therefore,  cast 


>  State  •.  Baker,  88  Wis.  71,  28 
Am.  Dec.  948,  note;  State  e.  Hilman- 
td.  31  Wis.  586;  People  •.  Wilson* 
63  N.  Y.  186. 

s"It  appears  from  the  finding  in 
this  case,"  said  Gbavbs  J.,  "that 
there  baa  never  been  any  valid  or 
complete^registrationof  voters,  or  any 
legal  board  of  registration  in  the 
township  of  Franklin,  in  the  county 
of  Houghton,  since  the  organization 
of  the  township  in  1864,  and  that  at 
the  general  election  on  the  6th  of 
November,  1866,  in  the  several  town- 
ships of  said  county,  whereat  the  re- 
lator and  respondent  were  respect- 
ively voted  for,  for  the  office  of  sher- 
iff, a  large  number  of  electors,  in 
said  township  of  Franklin,  without 
having  been  registered,  for  the  rea- 
son that  there  was  no  acting  board  of 
registration,  did  nevertheless  actually 
vote  for  the  relator,  and  that  the 
votes  thus  given,  if  allowed  to  him, 
would  secure  to  him  a  majority,  and, 
if  disallowed,  would  leave  him  in  a 
minority.  The  question,  and  the 
only  question  presented,  therefore, 
for  our  consideration  is  whether  the 
votes  thus  given  for  the  relator  were 
legally  cast. 

It  is  admitted  that  the  act  for  the 


registration  of  voters  is  valid;  but  it 
is  argued  that  no  one,  otherwise 
qualified,  can  be  deprived  of  his  vote 
for  being  unregistered,  when  the  offi- 
cers designated  to  administer  the  act 
faO,  for  any  cause,  to  pratide  a  reg- 
istry. 

The  essence  of  the  argument  is, 
that  the  right  to  vote  results  from  the 
constitution,  and  that  every  provision 
of  this  act  to  preserve  the  purity  of 
elections,  which  requires  electors  to 
be  registered,  and  prohibits  all  voting 
without  it,  is  always  to  be  considered 
as  subject  to  the  tacit  exception  that 
the  means  for  registration,  in  accord- 
ance with  the  act,  are  certainly  pro- 
vided. 

It  is  not  to  be  disguised  that  this 
reasoning  has  considerable  strength, 
but  it  has  failed,  however,  to  satisfy 
us. 

The  statute  in  question  is 'grounded 
upon  the  same  article  of  the  consti- 
tution which  gives  the  right  to  vote, 
and  its  object,  as  expressly  declared 
in  the  title  is  'furihsr  to  preserve  the 
purity  of  elections,  and  guard  against 
the  abuses  of  the  elective  franchise, 
by  a  regiitraUon  qf  electors.* 

In  accordance  with  this  declared 
object,  the  act  proceeds  to  provide 
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by  persons  unregistered,  thoogh  their  default  was  owing  to  the 
failure  by  the  proper  officers  to  furnish  an  opportunity  for  regis- 
tration, are  to  be  thrown  out  in  determining  the  result* 

The  qualified  voter  may  have  a  remedy  by  action,  in  a  proper 
case,  against  the  officers  for  not  permitting  him  to  register,  or  he 
may  enforce  performance  of  their  duty  by  mandamus,  but  where 
the  law  is  imperative,  he  can  not  vote  if  he  is  not  registered.* 

But  not  only  are  the  votes  of  unregistered  voters  to  be  thrown 
out,  but  it  has  also  been  held  that  the  failure  to  furnish  the 
necessary  opportunity  for  registration  would  vitiate  the  entire 
election,  certainly  where  the  number  of  voters  thus  practically 
disfranchised  was  so  great  as  to  materially  affect  the  result.*     If 


for  the  organization  of  boards  of  reg- 
istration, and  to  require  the  electors 
to  register,  and  expresdy  forbid*  aU 
wtingbjfper$ons  not  regiitered.  The 
administration  of  the  statute  is  con- 
fided to  the  local  officers  elected  by  the 
people  themselves,  for  the  discharge 
of  other  municipal  duties,  and  who 
may  be  compelled  by  law  to  act.  It 
contemplates  general  obedience  and 
continuous  administration,  and  no- 
where, in  terms,  makes  any  provision 
for  its  own  nullification,  either 
through  violence  or  the  negligent  or 
wilful  failure  of  officers  to  organize 
or  preserve  boards.  It  does  not  speak 
the  language  of  a  mere  offer,  or 
proposition  to  the  electors,  to  register 
or  not,  but  utters  the  language  of 
law;  unconditional,  absolute,  impera- 
tive; and  declares,  that  aU  who  do  not 
register  shall  not  wte. 

If  the  Legislature  had  eappressly  de- 
clared that  no  one  should  be  deprived 
of  his  vote  for  not  registering  when- 
ever the  means  of  registration  should 
be  unprovided,  the  statute  must  have 
been  regarded  as  equivalent  to  a  leg- 
islative proposition  to  the  electors  to 
register  or  not,  as  they  should  see  fit; 
and  the  introduction  of  the  same 
idea,  by  construction*  would  produce 
the  same  result. 


That  interpretation,  then,  which 
to  make  valid  the  votes  of  electors 
where  there  has  been  no  registration, 
would  make  the  act  subject  to  an  un- 
expressed condition,  by  means  of 
which  it  could,  at  any  time,  be  prac- 
tically extinguished  in  whole  town« 
ships,  is  manifestly  opposed  to  the 
language  and  apparent  scope,  spirit 
and  purpose  of  the  law.  Rejecting, 
then,  as  we  must,  this  interpretation, 
we  find  that  those  votes  npon  which 
the  relator  has  based  his  claim,  were 
given  and  received  in  plain  violatioa 
of  law,  and  were  consequently  void." 
People  0.  Kopplekom,  16  Mich.  842. 

And  the  same  result  was  reached 
in  State  e.  HilmanUe,  81  Wis.  666; 
State  9.  Stumpf,  28  Wis.  630. 

But  the  effect  upon  the  validity  of 
the  whole  election  was  not  considered 
in  these  cases. 

See  also  Zeilerv.  Chapman,  54  Mo. 
502. 

1  State  9.  HilmanUe,  21  Wis.  566; 
State  e.  Stumpf,  28  Wis.  630;  People 
«.  Kopplekom,  16  Mich.  842;  Dale  «. 
Irwin,  78  111.  170;  State  e.  Albin,  44 
Mo.  846;  Zeilerv.  Chapman,  54  Mo. 
502. 

*  Davis  V,  McKeeby,  5  Nev.  869; 
People  V.  Kopplekom,  16  Mich.  842. 

*Zeiler  v.  Chapman,  54  Mo.  502; 
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this  were  not  bo,  then  dishonest  election  oflScers  may  utterly  de- 
feat the  will  of  the  people  by  declining  to  hold  a  registration  in 
those  localities  where  they  may  anticipate  an  unfavorable  result.' 
]No  election  being  thus  had,  the  former  ofScers  would,  where 
such  is  the  provision,  hold  over. 

§  156.  Efl^ot  of  defeotiye  Bisohaige  of  Duty  by  registering 
Officers. — But  assuming  that  the  opportunity  for  registration  has 
been  provided  and  the  voter  has  attempted,  in  good  faith,  to  do 
what  is  required  upon  his  part,  but,  through  carelessness,  inatten- 
tion or  willful  neglect  of  duty  upon  the  part  of  the  registering 
officers,  the  requirements  of  the  law  are  not  complied  with,  shall 
the  voter  be  disfranchised  or  his  vote  cast  out  t 


Perry  «.  Whitaker,  71  N.  C.  475; 
People  9  Canaday,  78  N.  C.  198,  91 
Am,  Rep.  465;  McDowell  v,  Oon- 
straction  Co.  96  N.  C.  614;  2  8.  E. 
Bep.  861;  State  v.  Albiii,44Mo.  847. 
I  *•  We  adhere/'  says  the  court  in 
Zeiler  «.  Chapman,  54  Mo.  502,  505, 
"to  the  decisions  of  this  coart  here- 
tofore made  on  this  registration  law 
that  no  votes  can  be  counted  where 
they  have  not  been  registered;  and 
therefore  the  circuit  court  decided 
correctly  that  the  contestee  was  not 
elected  because  his  majority  was  the 
result  of  counting  non-registered 
votes.  The  act  is  peremptory  on 
this  subject,  and  requires  registra- 
tion before  voting.  But  we  do 
not  concede  that  r^stration  offi- 
cers can  defeat  the  will  of  the 
people  by  absenting  themselves 
from  the  place  of  registration  or  re- 
signing. If  this  can  be  done,  elec- 
tions are  a  farce  dependent  entirely 
on  th^  officers  selected  to  carry  out 
the  law.  They  may  decline  registra- 
tion in  a  precinct  which  they  know 
to  be  hostile  to  their  views,  and  thus 
defeat  the  votes  of  all  the  qualified 
voters  at  said  precinct.  This  is  not 
the  object  of  the  registration  law. 
We  assume  that  a  boiia  fide  regifitra- 


tion  was  designed,  and  every  facility 
is  afforded  to  attain  this  object. 

Whilst,  therefore,  we  hold,  with 
the  circuit  court,  that  non-registered 
votes  could  not  be  counted,  tM  o^ 
KM  that  the  refusal  to  comply  with 
the  law  on  the  part  of  the  officers  of 
registration  rendered  the  election 
void,  and  that  the  contestor  in  this 
case  was  not  elected.  As  the  con- 
testee in  this  esse  received  the  cer- 
tificate of  election  and  was  commis 
sioned,  frima  fade  he  was  entitled 
to  the  office.  A  proceeding  on  the 
part  of  the  state  might  have  been  in- 
stituted to  oust  him.  There  was 
really  no  election,  as  the  officers  ap- 
pointed to  supervise  the  registration 
failed  or  refused  to  perform  their 
duty.  It  was  never  intended,  we  pre- 
sume, to  place  it  in  the  power  of  the 
registering  officers  to  defeat  the  will 
of  the  electors  by  refusing  or  failing 
to  perform  the  duties  imposed  on 
them  by  law.  This  would  be  an  out- 
rage on  the  principle  of  popular 
election,  which  the  law  concedes. 
The  only  effect  of  no  registration  in 
a  case  such  as  this,  where  no  regis- 
tration is  possible,  is  to  render  the 
election  a  nullity." 
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In  reply  to  this  qnestion  it  has  been  said  that  the  provisionB 
prescribing  the  method  in  which  the  registration  officers  are  to 
perforin  their  doty  are  to  be  regarded  as  directory  merely  and 
not  numdatary^  and  that,  therefore,  the  votes  of  qualified 
voters,  who  have  done  all  required  of  them  to  perfect  their 
right,  are  not  to  be  cast  out  nor  the  election  rendered  void,  be- 
cause the  registration  ofiicers  have  omitted  some  of  the  details 
prescribed  by  law,  or  were  not  qualified,  or  have  not  acted  in  the 
mode  required.' 

Thus  in  a  leading  case  *  it  appeared  that  the  registers  were 
imperfectly  prepared ;  that  the  names  of  the  voters  were  not 
alphabetically  arranged ;  that  their  residences  were  omitted ;  and 
that  the  lists  were  not  certified,  filed  or  posted,  as  required  by 
law ;  but  these  registers  were  actually  used  at  the  polls,  were 
taken  there  on  the  morning  of  the  day  of  election,  lay  upon  the 
table  in  the  usual  manner  and  were  referred  to  by  the  inspectors 
as  the  registration  lists.  Ko  person  voted  whose  name  was  not 
on  the  list,  and  none  but  legal  voters  voted  under  these  lists.  The 
court  held  that  these  votes  were  not  to  be  discarded ;  that  voters 
are  not  bound  to  examine  the  registers,  and  that  voters  who  are 
on  a  register  defacto^  used  by  the  inspectors  at  the  election  as 
official  and  valid,  need  not  inquire  further.  ^^  They  may  accept 
the  registers  defactOy^  said  the  court,  ^^ as  they  accept  the  in- 
spectors defdctOy  and  they  are  no  more  bound  to  inquire  into  the 
qualifications  dejure  of  the  registers  than  into  the  qualifications 
dsjure  of  the  inspectors.  It  is  enough  for  voters  to  find  at  the 
election  acting  inspectors  using  actual  registers  virtute  officii. 
They  need  look  no  further  to  see  if  their  votes  be  challenged  by 
statute.  The  statute  can  not  challenge  them  without  notice* 
Their  constitutional  right  can  not  be  baffled  by  latent  official 
failure  or  defect.  And  the  registry  law  sets  no  such  trap, 
authorizes  none  such,  for  the  cgnstitutional  right  which  it  was 
passed  to  protect.  *  *  *  It  would  be  a  fraud  on  the  consti- 
tution to  hold  them  disfranchised  without  notice  or  fault.  They 
went  to  the  election  clothed  with  a  constitutional  right  of  which 

I  People  «.  Cook,  8  N.  Y.  67,  69  Am.  Dec.  648  note;  People  •.  Wil- 
Am.  Dec.  451.  son,  62  N.  Y.  186. 

•  State  e.  Baker,  88  Wis.  71,  23         'State  «.  Baker,  88  Wis.  71,  28 

Am.  Dea  648  note. 
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no  Btatate  could  strip  them,  without  some  volnntarj  failure  on 
their  own  part  to  furnish  statutory  proof  of  right.  And  it  would 
be  monstrous  in  us  to  give  such  an  effect  to  the  registry  law, 
against  its  own  spirit  and  in  violation  of  the  letter  and  spirit  of 
the  constitution." 

And  so  the  provisions  of  a  registry  act  that  the  board  of 
registry  shall  organize  and  appoint  a  chairman,  and  that  the 
members  shall  take  the  oath  of  office  and  shall  certify  the  regis- 
ters, are  directory  merely  and  not  jurisdictional ;  and  this  is  so 
although  one  section  of  the  act  expressly  provides  that  ^^no  vote 
shall  be  received  unless  the  name  of  the  person  offering  to  vote 
is  on  the  said  register  made  and  completed,  as  hereinbefore 
provided,  preceding  the  election,"  and  that  ^^  this  section  shall 
be  taken  and  held  by  every  judicial  and  other  officer  as  manda- 
tory and  not  directory ;  and  any  vote  which  shall  be  received  by 
the  said  inspectors  of  election,  in  contravention  of  this  section, 
shall  be  void,  and  shall  be  rejected  from  the  count,  in  any  legis- 
lative or  judicial  scrutiny  into  any  result  of  the  election." 

"We  are  of  opinion,"  said  the  court,  "that  by  the  true  con- 
struction of  that  section  the  inspectors  are  prohibited  only  from 
receiving  the  votes  of  persons  not  registered  prior  to  the  eleo- 
tion.  The  prohibition  was  designed  to  prevent  unregistered 
voters  from  taking  part  in  the  election,  and  to  compel  regis- 
tration to  be  made  before  the  day  of  election,  and  not  to  make  the 
right  to  vote,  of  persons  whose  names  are  on  the  lists  prior  to 
the  election,  to  depend  upon  the  fact  of  the  inspectors  having 
observed  all  the  minute  directions  of  the  act  in  preparing  the 
register. 

In  construing  a  statute,  the  intention  of  the  law  giver,  when 
ascertained  from  a  consideration  of  the  whole  act,  is  to  prevail 
over  the  literal  sense  of  particular  words  or  clauses,  and  an  in- 
tention is  not  to  be  imputed  to  the  legislature  which  is  unrea- 
sonable and  contrary  to  justice  and  equity.  To  hold  that  the 
omission  of  the  inspectors  to  organize  the  board  of  re^cistry  in 
precise  accordance  with  the  statute,  or  their  failure  to  take  the 
oath  of  office,  or  to  certify  the  register,  were  jurisdictional  de- 
fects which  rendered  the  register  void,  and  the  whole  vote  of  the 
ward  illegal,  would  be  to  deprive  citizens  of  the  most  important 
of  their  political  rights  without  an  opportunity  to  be  heard."* 

I  People  ff.  Wilson,  62  K.  Y.  186. 
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4.     The  Qtudifications  Required, 

%  167.  Usual  Qualifioations  required. — "The  qnalificationa 
of  voters,"  says  Mr.  MoCeaet,*  "are  not  uniform  in  all  the 
States,  but  they  are  similar.  Among  those  which  are  generally 
required  are  the  following : 

1.  Citizenship  either  by  birth  or  naturalization. 

2.  Eesidence  for  a  given  period  of  time  in  the  State,  county 
and  voting  precinct. 

8.  Age.  In  all  the  States  it  is  required  that  a  voter  shall 
have  reached  the  age  of  twenty-one  years. 

4.  In  most  of  the  States  the  right  to  vote  is  limited  to 
males. 

5.  In  some  States  the  payment  of  taxes  is  made  a  qualifica- 
tion. 

6.  And  in  some  States  ownership  of  land. 

7.  Mental  capacity." 

It  is  proposed  to  notice  each  of  these  requirements  briefly. 

§  158.  1.  Citdzenship—How  "Citizen"  compares  with  **In* 
habitant"  and  "Besident." — The  word  citizen  is  used  under 
varying  circumstances  in  a  variety  of  significations.  In  ita 
broad  and  popular  sense  it  includes  all  persons  who  are  entitled 
to  the  benefit  and  protection  of  the  laws.'  Its  political  signifi- 
cation is  somewhat  less  comprehensive.  The  fourteenth  amend- 
ment of  the  constitution  of  the  United  States  declares  that  "all 
persons  born  or  naturalized  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside,"  and  for  the  present  purpose  this 
definition  of  "persons  bom  or  naturalized  in  the  United  States 
and  subject  to  the  jurisdiction  thereof,"  may  be  accepted  as  suf- 
ficiently precise. 

Within  the  scope  of  this  definition,  less  than  full  citizenship 
is  sufficient  in  many  of  the  States,  for  it  is  a  common  provision 
that  inhabitants  of  the  State  who  have  in  good  faith  declared 

>  McCrary  on  Elections  §  80.  Rep.  686.    In  Bteketee  «.  Eimm,  48 

tSee  Robinson's  case»  181  Mass.  Mich.   822,  Campbbll,  J.  says  "In 

876,  41  Am.  Rep.  239.  Union  Hotel  ordinary  parlance  all  people  are  citi- 

Co.  «.  Hersee,  79  N.  Y.  454,  85  Am.  zens." 
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their  intention  to  become  citizens,  may,  nnder  certain  restrictions 
as  to  residence  and  time,  exercise  the  right  to  vote,' 

It  is  not  infrequently  provided  that  one  who  has  been  an 
'Mnhabitant''  era  ^^ resident"  of  a  certain  district  dnring  a  given 
period  shall,  if  possessing  the  other  qnalifications,  be  considered 
an  elector,  and  the  question  becomes  important  whether  these 
terms  necessarily  embrace  the  idea  of  citizenship  as  above  de- 
fined or  whether  an  nnnatnralized  alien,  otherwise  qualified,  is 
embraced  within  such  a  provision. 

This  question  was  elaborately  considered  in  an  early  case'  in 
Illinois  and  it  was  there  held  that  the  element  of  citizenship  was 
not  involved;  that  where  the  constitution  declared  that  ^^all 
white  male  inhabitants,  above  the  age  of  twenty-one  years,  hav- 
ing resided  in  the  State  six  months  next  preceding  election,  shall 
enjoy  the  right  of  an  elector,"  a  person  who  has  been  such  an 
inhabitant  is  entitled  to  vote  and  that  it  is  ^^whoUy  unnecessary 
to  enquire  whether  the  elector  was  a  citizen  of  the  United 
States.  Possessing  the  qualifications  declared  in  the  constitution 
and  recapitulated  in  the  law  of  elections,  he  should  be  deemed  a 
qualified  voter  and  admitted  to  vote,  though  not  a  citizen  of  the 
United  SUtee." 

"  The  term  inhabitant,"  says  the  court,  ^^  is  derived  from  the 
Latin  habitOj  and  signifies  to  live  in,  to  dwell  in ;  and  is  applied 
exclusively  to  one  who  lives  in  a'  place,  and  has  there  a  fixed  and 
legal  settlement.  It  embraces  locality  of  existence.  It  refers  to 
the  place  of  a  person's  actual  residence,  and  excludes  the  idea  of 
an  occasional  or  temporary  residence ;  and,  as  used  in  the  section 
referred  to,  (refers  to)  the  place  where  the  elector  dwells  at  the 
time  of  voting." 

And  so  in  another  case,'  it  is  said  ^^  According  to  the  common 
understanding,  there  is  a  plain  difference  between  the  meaning 
of  the  words  inhabitant  and  oUiaen.  The  word  inhabitant  means 
one  who  dwells  or  resides  permanently  in  a  place  or  who  has  a 
fixed  residence,  as  distinguished  from  an  occasional  lodger  or 
visitor.    A  eitiaen  is  a  native  or  naturalized  person." 

>Be6  State  •.  Smith,  14  Wis.  497;         •Spraginsv.  Houghton  a840),  8  DL 
Jk  r§  Wehlitz.  16  Wis.  468;  In  re     877. 
Ccttway,  17  Wis.  686.  >  State  «.  Kilroy,  86  Ind.  118. 
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This  distinction  has  been  adopted  in  other  cases,*  and  it  is  cer- 
tainly reasonable  and  jnst  that  where  the  people — ^in  whom,  as 
lias  been  seen,  rest  the  right  and  power  of  determining  the  quali- 
fications— ^have  deliberately  chosen  a  term  of  narrower  significa- 
tion in  conferring  the  right,  it  should  not,  for  the  purpose  of 
defeating  the  right,  be  constmed  as  synonymous  with  a  term 
which  demands  more  extended  qualifications. 

§  1 59.  2.  Residenoe. — One  of  the  most  common  requirements 
is  that  the  person  offering  to  vote  shall,  for  a  given  period,  have 
been  a  resident  of  the  district,  as  the  State,  county  or  township, 
within  and  for  which  the  election  is  held. 

The  question  of  what  constitutes  residence  is  one  of  no  little 
difficulty,  but,  in  general  terms,  it  may  be  said  that  a  person's 
residence  is  the  place  of  his  domicile.  Or,  as  was  said  in  a  lead- 
ing case,'  it  is  ^^  that  place  where  the  elector  makes  his  permanent 
or  true  home,  his  principal  place  of  business,  and  his  family 
residence,  if  he  have  one ;  where  he  intends  to  remain  indefin- 
itely, and  without  a  present  intention  to  depart,  when  he  leaves 
it  he  intends  to  return  to  it,  and  after  his  return  he  deems  him- 
self at  home." 

Every  person  is  deemed  to  have  a  domicile  somewhere,  and 
when  it  has  been  once  acquired  in  a  certain  place  it  will  be  deemed 
to  continue  there  until  a  new  one  has  been  acquired.*    Tempor- 


>  Smith  9.  Moody,  26  Ind.  209; 
Stewart  «.  Foster,  2  Binn.  (Penn.) 
110;  McCarthy  «.  Froelke,  68  Ind. 
607. 

In  Harvard  College  «.  Gore,  6  Pick. 
(Mass.)  870,^«  case  involving  the 
question  of  Jurisdiction  in  the  pro- 
bate of  a  will— Pabkbb,  C.  J.  says 
''The  term  inhabitant,  as  used  In  our 
laws  and  in  this  statute,  means  some- 
thing more  than  a  person  having  a 
domicile.  It  imports  citizenship  and 
municipal  relations,  whereas,  a  man 
may  have  a  domicile  in  a  country  to 
which  he  Is  an  alien,  and  where  he 
he  has  no  political  relations." 

t  Fry's  Election  Case,  71  Penn.  802, 
10  Am.  Rep.  698.  See  also.  State  o. 
Aldrich,  14  R.  L    171;  Sturgeon  o. 


Eorte,  84  Ohio  St  625.  As  to  the 
sufficiency  of  the  residence  in  certain 
cases,  see  Kellogg  «.  Hickman,  — 
Colo.  --.  21  Pac.  Rep.  825;  State  «. 
Graham,  28  Neb.  68;  Shepard  v,  Al- 
len. —  III.  —,17  N.  E.  Rep.  766. 

>  Harbaugh  «.  Cicott,  88  Mich.  241 ; 
Fry's  Election  Case,  71  Penn.  802,  10 
Am.  Rep.  698;  Preston  o.  Culbertson, 
58  Cal.  198;  Thompson  «.  Swing, 
1  Brewst.  108. 

It  does  not,  however,  follow,  "be- 
cause a  man  must  have  a  domicile 
somewhere,  and  that  a  domicile 
once  gained  remains  until  a  new  one 
is  acquired,  that  a  man  must  be  en- 
titled to  vote  somewhere,  or  that  the 
the  right  to  vote  at  a  particular 
poll,  being  once  established,  is  pre- 
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MTj  abeences,  therefore,  although  frequent  or  long  continued,  will 
not,  while  the  person  has  a  continuous  intention  to  return, 
deprive  him  of  his  domicile  and  right  to  vote,^  even  though  he 
may  have  unlawfully  voted  while  absent* 

Students  at  college  who  have  taken  up  their  permanent  resi- 
dence at  the  college  town  may,  of  course,  vote  there  like  other 
citizens.'  So  students  who 'have  been  emancipated  from  their 
Others'  families  and  who  have  no  residence  elsewhere  may,  while 
imding  at  the  college  during  the  period  of  instruction,  if  other- 
wise qualified,  yote  there  ;^  but  if  the  student  has  not  been 
'emancipated,  if  he  still  claims  his  father's  home  as  his  own  and 
'expects  to  return  there  when  his  temporary  absence  at  college 
shall  terminate,  he  will  not  acquire  a  residence  at  the  college  and 
oannot  vote  there.' 


samed  to  continue  until  the  right  to 
vote  elsewhere  is  shown.  •  •  • 
Abandonment  of  a  residence  is  in- 
etantaneoos,  and  if  it  be,  by  a  voter, 
4ii  a  residence  in  one  voting  district, 
al  a  date  too  near  the  election  for  the 
ceqnieite  intervening  time  of  red- 
denoe  to  be  a  voter  in  another  voting 
district  to  which  he  has  removed,  the 
voter  wiU  be  entitled  to  vote  in  nd- 
tber  voting  district"  Krdta  •• 
Behiensmeyer,  125  HL  141,  8  Am. 
fit  Rep.  849. 

■  Thus  a  resident  and  voter  in  Flor> 
4da  wiU  not  while  living  temporarily 
In  Wadiington  aSva  public  officer, 
lose  his  reddence  in  Florida.  Den- 
nis 9.  State,  17  Fla.  889.  To  like 
effect.  Wheat  e.  Smith,  60  Ark.  960, 
7  S.  W.  Rep.  161. 

t  (y  Hair  e.  Wilson,  124  111.  861, 18 
West  Rep.  889. 

•Pedigo  «,  Grimes.  118  Ind.  148. 

«  Sanders  e.  Getchell,  76  Me.  168, 
49  AuL  Rep.  606;  Putnam  e.  John- 
-son,  10  Mass.  488;  Lincoln  e.  Hap- 
.good,  11  IffasB.  860;  Wilbraham  «. 
Ludlow,  90  Mass.  687. 

•  Fly's  Election  Case,  71  Penn.  800, 
10  Am.    Rep.    698;   Vanderpod  e. 


O'Hanlon,  68  Iowa,  246,  86  Am.  Rep. 
216. 

In  Opinion  of  Judges,  6  Mete 
(Mass.)  689,  the  court  say:  «'If  the 
student  has  a  father  living;  if  he  still 
remains  a  member  of  his  father's  fam- 
ily; if  he  returns  to  pass  his  vacations: 
if  he  is  maintained  and  supported  by 
his  father—these  are  strong  circum- 
stances repelling  the  presumption  of 
a  change  of  domicile.  So  if  he  have 
no  father  living;  if  he  have  a  dwell- 
ing house  of  his  own,  or  real  estate  of 
which  he  retains  the  occupation;  if 
he  have  a  [mother  or  other  connec- 
tions, with  whom  he  has  been  before 
accustomed  to  reside,  and  to  whose 
family  he  returns  in  vacations;  if  he 
describes  himself  of  such  place,  and 
otherwise  manifests  his  intent  to  con- 
tinue his  domicile  there— these  are  all 
circumstances  to  prove  that  his  domi- 
cile has  not  been  changed. 

But  if  having  a  father  or  mother, 
they  should  remove  to  the  town  where 
the  college  Is  situated,  and  he  should 
still  remain  a  member  of  the  family 
of  the  parent;  or  if  having  no  parent, 
or  being  separated  from  his  father's 
family,  not  being  maintained  or  sup- 
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Contingencies  of  this  nature  have  in  some  instances  been  anti- 
cipated by  the  constitution  of  the  State.  Thus  it  is  provided  in 
several  States  '  that  no  person  shall  be  deemed  to  have  gained  or 
lost  a  residence  by  reason  of  his  pVesence  or  absence  while 
employed  in  the  service  of  the  United  States,  or  while  a  student 
in  any  seminary  of  learning,  or  while  kept  in  an  almshouse  or  asy- 
lum at  the  public  expense,  or  while  confined  in  any  public  prison. 

Notwithstanding  snch  a  provision  as  this,  however,  a  person 
who  attends  a  seminary  of  learning  may  gain  the  right  to  vote 
there  if  he  intends  to  make  that  place  his  permanent  residence 
independent  of  his  sojourn  there  as  a  student.'  So  in  the  ab- 
sence of  a  statute,  a  person  does  not  forfeit  his  residence  in  a  pre- 
cinct in  which  he  was  a  voter  merely  by  becoming  an  inmate  of 
a  county  poorhouse  as  a  county  charge,'  nor  does  he  acquire  a 
residence  at  the  poorhouse.* 

In  Ohio  it  was  held  that  resident  inmates  of  ^^  The  National 
Asylum  for  Disabled  Yolunteer  Soldiers,"  established  by  Con- 
gress upon  land  acquired  in  that  State  by  the  United  States,  were 
not  residents  of  the  State  and  hence  not  entitled  to  vote  as  snch^ 
and  that  this  was  so  though  the  inmate  had  been  a  resident  of 
Ohio  before  becoming  a  resident  inmate  of  the  asylum.' 

§  160.  8.  Age.— In  all  of  the  States  the  right  to  vote  is  limited 
to  those  who  have  attained  the  age  of  twenty-one  years.' 

Inasmuch  as  the  law  does  not  regard  fractions  of  a  day,  an 
infant  is  deemed  of  age  during  the  whole  of  the  last  day  of  his 
twenty-first  year.' 


ported  by  him;  or  if  he  has  a  family 
of  his  own,  and  removes  with  them  to 
sach  town;  or  by  purchase  or  lease 
takes  up  his  pennanent  abode  there 
without  intending  to  return  to  his 
former  domicile;  if  he  depend  upon 
his  own  property,  income  or  industry 
for  support,  these  are  circumstances, 
more  or  less  conclusive,  to  show  a 
change  of  domicile,  and  the  acquisi- 
tion of  a  domicile  in  the  town  where 
the  college  is  situated.  ** 

1  As  in  New  York,  Illinois,  Indi- 
ana, California,  Michigan,  Rhode 
Island,  Minnesota*  Missouri,  Nevada, 
Oregon  and  Wisconsin. 


<  Sanders  v.  Getchell,  76  Ma.  168,  i» 
Am.  Rep.  606. 

•  Dale  V.  Irwin,  78  111.  170.  Qe& 
upon  right  of  discharged  paupers  to- 
vote:  Opinion  of  Judges,  124  Mass. 
596;  Be  R^istiy  Laws,*  10  Phila. 
218. 

« Monroe  t,  Jackson,  1  Bart  08;. 
Covode  «.  Foster,  2  Bart.  600;  Taylor 
V,  Reading,  2  Bart.  661;  B$  Bleotion. 
Law,  0  Phila.  407. 

i  Sinks  0.  Reese,  19  Ohio  8i  806, 2* 
Am.  Rep.  897. 

9  McCrary  on  Elections,  %  80. 

»Ooke,  Lit  171,  b;  Baa  Abr.  In- 
fantry A;  Howard's  Case,  2Salk.  626;; 
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§  161.  4.  Males  only  may  vote. — ^Except  where  their  disabil- 
ity has  been  removed,  the  right  of  suffrage  can  not  be  exercised 
by  women.  Although  women  are  citizens  in  the  broad  sense 
of  that  term,  yet  the  right  of  suffrage  is  not  coextensive  with 
citizenship.' 

Neither  was  the  right  conferred  by  the  fourteenth  amendment 
of  the  constitution  of  the  United  States,  for  although  it  is  there- 
by declared  that  all  persons  bom  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside,  and  that  no 
State  shall  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  yet  in* 
asmuch  as  the  constitution  does  not  define  nor  add  to  the  privi- 
leges and  immunities  of  citizens  nor  declare  the  right  of  voting 
to  be  one  of  them,  and  inasmuch  as  women  did  not  possess  the 
right  before  the  amendment,  it  is  plain  that  it  is  not  conferred 
by  the  amendment.' 

So,  inasmuch  as  the  right  to  determine  the  qualification  of 

voters  rests,  as  has  been  seen,  with  the  people  of  the  States,  an 

express  provision  in  a  State  constitution  limiting  the  right  to  vote 

to  male  citizens,  is  not  in  confiict  with  the  constitution  of  the 

United  States.' 

Constitutional  amendments  in  several  States  confer  the  right, 

and  as  to  non-constitutional  ofSces  the  right  may  be  conferred 

by  statute.' 

§  163.    5*  Payment  of  a  Tax. — ^In  several  of  the  States  the 

right  to  vote  is  limited  to  those  who  have  paid  a  tax,  varying  in 

kind  and  amount  with  the  several  States. 

Where  the  kind  is  not  specified  it  may  be  a  tax  either  upon 


Fltshugli «.  DenningtoD,  9  Ld.  Raym. 
1094;  Anonymoas,  1  Ld.  Raym.  480; 
Herbert «.  Turball,  1  Eeb.  689;  Wells 
«.  Wells.  6  Ind.  447;  Hamlin  v,  Stev- 
enson, 4  Dana  (Ky.)  597;  State  e. 
Clarke,  8  Harr.  (Del.)  657. 

*10nor  «.  Happersett,  21  Wall. 
(U.  S.)  182;  Van  Valkenburgh  f>. 
Brown,  48  Gal.  48, 18  Am.  Rep.  188; 
SpeDoer  e.  Board  of  Registration,  1 
McAr.  (D.  C.)  189,  29  Am.  Rep.  582; 
Bloomer  e.  Todd,  8  Wash.  599. 


s  Minor  e.  Happersett,  21  Wall 
(U.  8.)  162;  Van  Valkenburgh  «. 
Brown,  48  Cal  48.  18  Am.  Rep.  188. 

Nor  is  it  conferred  by  the  fifteenth 
amendment:  Van  Valkenburgh  e. 
Brown,  tupra. 

•Minor   e.   Happersett,    21  Waa 

(U.  8.)  162. 
*  See  BeUe8e.Burr,76Mich.l;  Coffin 

e.  Thompson,  97  Mich.  188;  State  c. 

Parry,  52  Kan.  1 ;  People  t^.  English, 

189111.622;  Plunmiere.Yost,144Ill  68. 
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real  or  personal  property ; '  bat  a  tax  can  not  be  imposed  at  an 
irregular  or  nnnsnal  time  merely  for  the  purpose  of  creating  the 
right  to  vote.*  That  the  tax  was  illegally  assessed,  howeyer,  haa 
been  held  not  to  deprive  the  party  paying  it  of  his  right  to  vote ;  * 
nor  does  the  fact  that  the  tax  was  not  paid  by  the  voter  in  person 
if  paid  by  his  agent  with  authority  either  previously  conferred 
or  subsequently  duly  ratified.* 

Tax  requirements,  however,  must  be  uniform  and  not  discrim* 
inate  between  voters  by  requiring  one  class  to  be  tax-payers  and 
not  requiring  it  of  others.* 

§  163.  6.  Ownership  of  Land. — So  that  one  is  a  tax  payer  or 
free-holder  is,  in  many  cases,  made  a  qualification. 

§  164.  7.  Mental  Capacity. — ^It  is  expressly  provided  in  sev- 
eral of  the  States  *  that  idiots  and  lunatics  may  not  exercise  the 
right  of  sufiErage,  but  even  in  the  absence  of  such  a  provision 
it  is  believed  that  they  are  excluded.^ 

Where,  however,  the  person  is  neither  an  idiot  or  lunatic,  his 
Tote  is  not  to  be  rejected  simply  because  he  is  a  man  whose  mind 
is  greatly  enfeebled  by  age.' 

As  to  the  degree  of  proof  required  upon  an  allegation  of  men- 
tal unsoundness,  the  law  is  not  settled,  but  the  opinion  has  been 
expressed  '  that  the  test  applied  to  the  question  of  the  compe- 
tency of  a  person  to  make  a  will  would  be  applicable.'^ 


*CatliQ  9.  Smith,  2  Berg.  &  R 
(Penn.)  267. 

t  Opinion  of  Judges,  18  Pick. 
(Mass.)  576. 

>  Humphrey  «•  Kingman,  6  Mete. 
(Mass.)  162. 

*  Humphrey  «.  Kingman,  6  Mete 
(Mass.)  162;  Be  District  Attorney,  11 
Fhila.  646;  Giliin  «.  Armstrong,  12 
Phila.  626. 

I  Lyman  «.  Martin,  2  Utah,  186. 

Upon  the  general  subject  see  also: 
Be  Providence  Yoters,  18  R.  I.  787; 
Be  Voting  Laws,  12  R.  L  686. 

A  city  law  requiring  voters  to  pay 
a  poU  tax  is  not  in  violation  of  the 
oonstitation  as  imposing  an  additional 
qualification.  McMahon  «.  Mayor, 
66  Ga.  217,  42  Am.  Rep.  66. 


^As  in  Alabama.  Arkansas,  Cali- 
fornia, Delaware,  Florida,  Iowa,  Kan- 
sas* Louisiana,  Maryland,  Ifinnesota, 
Nebraska,  Nevada,  New  Jersey,  Ohio, 
Oregon,  Rhode  Island,  South  Caro- 
lina, Virginia,  West  Virginia  and  Wis- 
consin. 

T  Sinks  «.  Reese,  19  Ohio  St  806,  2 
Am.  Rep.  897;  Clark  v.  Robinson,  88 
111.  498.  Cooley's  Const  Lim.  (5th 
ed.)  758. 

•  Sinks  f>.  Reese,  19  Ohio  8t  806,  2 
Am.  Rep.  897. 

•  Mr.  McCrary  in  his  work  on  Elec- 
tions, g  80. 

>•  In  Clark  v.  Robinson,  88  Dl.  498, 
it  was  held  that  a  person  who  Is  capa- 
ble of  doing  ordinary  work  and  trans- 
acting business,  who  knows  money 
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In  Oonnecticnt  capacity  to  read  is  required,  and    in  Massaclin- 
settB  capacity  to  read  and  write. 


6.    Forfeiture  of  Right 

§  165.     State  may  prescribe  Forlbitxire  of  FrazLOIiiseatf  Puniah- 
ment  for  Crime — ^As  has  been  seen  in  an  earlier  section^  the  right 
and  power  to  determine  who  shall  exercise  the  right  to  Yote  rest 
with  the  people  of  the  State.^    As  has  also  been  seen,  (he  right 
to  vote  is  not  a  natural  or  absolate  right,  nor  is  it  a  necessary 
incident  of  citizenship.'    It  is,  therefore,  not  only  competent  for 
the  State  to  declare  to  whom  it  shall  be  entrusted,  but  also  to 
provide  for  its  withdrawal  for  such  causes  as  it  deems  sufficient.* 
Hence,  several  of  the  States  have  provided  that  guilt  or  convic- 
tion of  certain  crimes  should  operate  to  exclude  the  convicted  or 
guilty  person  from  the  further  exercise  of  the  right.* 

Thus  it  has  been  provided  that  all  persons  who  shall  have  been 
convicted  of  treason,  embezzlement  of  public  funds,  malfeasance 
in  office,  larceny,  bribery  or  other  crime  punishable  by  impris- 
onment in  the  penitentiary ; '   persons  convicted  of  infamous 


sad  its  value,  makes  his  own  contracts 
and  does  bis  own  trading,  or  a  person 
vacillating  and  easily  persuaded,  or  a 
person  who  has  been  laboring  under 
some  kind  of  illusion  or  hallucina- 
tion, but  not  so  as  to  incapacitate 
him  for  the  general  management  of 
business,  which  illusion  or  hallucina- 
tion is  not  shown  to  extend  to  politi- 
cal matters,  can  not  be  denied  the 
privilege  of  the  elective  franchise  on 
the  ground  of  a  want  of  mental  ca* 
pacity. 

*  See  anis  %  146. 

•  Minor  «.  Happeraett,  31  Wall.  (U. 
a)  162. 

>  Barker  «.  People,  8  Cow.  (K.  T.) 
686,  IS  Am.  Dec.  823;  Anderson  «. 
Baker,  2dMd.581. 

«  See  Barker  «.  People,  3  (^ow.  (N. 
Y.)  686, 15  Am.  Dec.  833;  State  9. 
Symonds,  67  Me.  148;  Huber  «. 
ReUy,  S8   Penn.    113;  Anderson  o. 


State,  72  Ala.  187;  Stale  «.  Buckman, 
18  Fla.  367;  Jones  «.  Registrars,  66 
Miss.  766;  United  States  t.  Bamabo, 
14  Blatchf.  (U.  S.  C.  G.)  74;  Barker  «. 
People,  30  Johns.  (N.  T.)  467;  Caw- 
ley  9.  People,  06  111.  249;  Risen  v. 
Farr,  34  Ark.  161,  87  Am.  Dec.  53; 
State  0.  Staten,  6  Cold.  (Tenn.)  333; 
Oandy  «.  State,  10  Neb.  343;  People 
«.  Cornell,  16  Cal.  187. 

'Anderson  9.  State,  73  Ala.  187. 
Under  such  a  provision  the  grade  of 
a  larceny  committed  is  not  material. 
Anderson  9.  State,  iupra;  State  9. 
Buckman,  18  Fla.  367.  See  Ander- 
son 9.  Winfree,  —  Ky.  — ,  i  S.  W. 
Rep.  351. 

Under  such  a  provision  it  has  been 
held  that  conviction  of  a  crime  "pun- 
ishable" by  imprisonment  in  the  pen- 
itentiary forfeiU  the  right  to  vote 
whether  that  punishment  be  actually 
inflicted   or   not.    United   States  9. 
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crimes ;  *  persons  who  have  deserted  from  the  military  or  naval 
service  of  the  United  States;*  persons  who  are  defaulters  of  pub- 
lic money ;  *  persons  who  have  participated  or  aided  in  fighting 
dnels ;  ^  and  others,  shall  not  be  permitted  to  vote. 

§  166.  This  is  not  a  *'anieL  or  unusual  Punishment." — Snch. 
a  penalty  can  not  be  deemed  a  ^^  cruel  or  unosual"  punishment 
within  the  meaning  of  a  constitutional  provision  prohibiting  pun- 
ishments of  that  nature.* 

§  167.    Evidence  required— Conviction— Due  Process  of  Law. 

— Where,  by  the  terms  of  the  law,  the  conviction  of  the  voter  is 
to  operate  as  his  disfranchisement,  the  fact  of  the  conviction  is  a 
necessary  prerequisite  to  the  operation  of  the  law.*  Where, 
however,  the  commission  of  an  act  or  the  being  guilty  of  an 
offense  is  the  cause  prescribed,  it  is  held  by  the  weight  of  author- 
ity that  the  voter  can  not  be  deprived  of  his  right  until  the  exist* 
ence  of  the  disfranchising  fact  shall  have  been  established  by 
due  course  of  law.^  Whether  or  not  the  fact  exists  is  a  judicial 
question  and  can  not  be  determined  by  the  oMcers  of  election.* 


Walkins,  7  Bawy.  (U.  8.  0.  C.)  85. 
But  contra  it  has  been  held  that 
the  panishment  actually  inflicted  is 
the  test  of  the  disfranchisement,  and 
not  the  mere  liability  to  such  pun- 
ishment. Qandy«.  State,  10  Neb. 
243;  People*.  Cornell,  16  Gal.  187. 

^  As  to  what  offenses  are  infamous, 
tee  Sii  parte  Wilson,  114  U.  S.  417; 
Mackhi  V.  United  States,  117  U.  S. 
848. 

>Huber  «.  Reily,  63  Penn.  112; 
State  f>,  Symonds,  67  Me.  148.  De- 
serter must  be  convicted  by  court 
martial*  McGaiferty  «.  Guyer,  69 
Penn.  St.  100. 

•  Cawley  «.  People,  95  III,  248. 

« See  Barker  v.  People,  20  Johns. 
(K.  T.)  457;  Royall  «.  Thomas,  28 
Qratt.  (Ya.)  180,  26  Am.  Rep.  335. 

«  Barker  «.  People,  3  Gow.  (N.  T.) 
686,  15  Am.  Dec.  322;  Barker  v.  Peo- 
ple, 20  Johns.  (N.  T.)  457;  Huber  v. 
Reily,  63  Penn.  112. 


•  See  United  States  v,  Watkinds,  7 
Sawy.  (U.  6.  G.  G.)  85;  Gommon 
wealth  «.  Walter,  83  Penn.  105.  24 
Am.  Rep.  154;  Goetcheus  v.  Mathe- 
son,  58  Barb.  (N.  Y.)  152;  State  «. 
Humphreys,  —  Tex.  — ,  12  8.  W. 
Rep.  99. 

V  Huber  o.  Reily,  53  Penn.  112; 
State  0.  Symonds,  67  Me.  148;  State 
«.  Staten,  6  Gold.  (Tenn.)  283. 

•Burkett «.  McGarty,  10  Bush  (Ky.) 
758. 

Under  the  constitution  and  statutes 
of  Yirginia,  no  person  who  has  en- 
gaged or  shall  engage  in  a  duel  is  al* 
lowed  to  hold  office.  BM,  that  one 
who  has  been  so  engaged  may  be  re- 
moved from  office  by  quo  warranto 
or  an  information  in  the  nature  of 
quo  warranto  without  a  previous  con- 
yiction  of  the  offense  in  criminal 
proceedings.  Royall  «.  Thomas,  28 
Gratt.  (Ya.)  130,  26  Am.  Rep.  836. 

So  where  a  state  constitution  pro- 
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§  168.    WaablUty  may  be  removed  by  Fftrdon. — An  abeolnte 
and  nnoonditional  pardon  granted  bj  the    power   liaving   the 
requisite  authority  relieves  the  person  to  whom  it  is  granted  from 
the  consequences  of  his  offense  and  restores  bim  to  his  civil 
rights.    As  is  said  by  a  learned  judge,  "In  contemplation  of  law 
it  so  far  blots  out  the  offense  that  afterwards   it  can  not  bo 
imputed  to  him  to  prevent  the  assertion  of  his  civil  ri^hta    It 
gives  to  him  a  new  credit  and  capacity  and  rehabilitates  him  to 
that  extent  in  his  former  position."  >    He  may  thereafter  vote 
or  hold  office  as  before.* 


II. 


THB  ELBcnoir. 


%  169.  In  GeneraL— Having  thus  determined  who  are  quali* 
fied  to  vole  at  an  election,  it  now  becomes  important  to  consider 
the  time,  place  and  manner  of  exercising  the  right  and  the 
results  that  are  to  ensue  therefrom.  In  this  connection  it  will 
be  obvious  that  there  are  a  number  of  questions  important  to  be 
determined,  as — 

1.  The  authority  for  holding  the  election ; 

2.  The  notice  to  be  given  of  it ; 

8.     The  time  of  holding  the  election ; 
4.    The  place  of  holding  the  election ; 
6.    Election  boards  and  ofiScers ; 
6.     The  method  of  voting ; 


vided  that  any  candidate  for  office 
who  should  he  guilty  of  hribery 
should  he  disqualifled  from  holding 
office,  it  was  held  that  an  officer 
might  be  removed  by  quo  ioarranto 
for  obtaining  hit  election  by  bribery, 
without  having  been  first  convicted 
of  the  oifense  on  an  indictment,  but 
amNs  that  the  defendant  had  a  right 
to  have  the  issues  of  fact  raised  upon 
the  quo  warranto  tried  by  a  jury. 
Commonwealth  «.  Walter,  88  Penn. 
105,  M  Am.  Rep.  154. 


■Field,  J.,  in  Enote  t.  United 
States,  95  U.  8.  149. 

«  Ex  parte  Garland,  4  Wall.  (U.  8.) 
833:  United  States  e.  Padelford,  9 
Wall.  (U  8.)  531;  United  States  «. 
Klein,  18  Wall.  (U.  S,)  138;  Carlisle 
V.  United  Stotes,  16  Wall.  (U.S.)  147; 
Wood  V.  Fitzgerald,  8  Greg.  568; 
Jones  «.  Registrars,  56  Miss.  766; 
Perkins  v,  Stevens,  24  Pick.  (Mass.) 
277;  People  v.  Pease.  8  Johns,  (N.Y.) 
Cases  883;  In  re  Demlng,  10  Johns. 
(N.Y.)  233. 
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7.  What  constitutes  an  election ; 

8.  The  canvass  and  retarns; 

9.  Contested  elections. 


1.    Authority  for  Holding  the  Election. 

§  170.  Election  must  be  authoriied  hy  Law. — It  willbeeyi* 
dent  from  the  very  nature  of  the  case  and  the  consideration 
already  had,  that  public  rights  and  authority  can  be  acquired  only 
by  virtue  and  in  pursuance  of  some  fundamental  law  by  which 
the  people,  who  are  the  source  of  power,  have  consented  to  be 
bound.  Elections  can  not  be  held  and  offices  acquired  at  the 
mere  option  of  the  office  seeker.  In  order,  therefore,  to  the  hold- 
ing of  a  yalid  election,  authority  so  to  hold  it  must  be  found  con- 
ferred by  the  people,  either  directly  through  the  constitution,, 
which  they  have  themselves  ordained,  or  indirectly,  through  the 
enactments  of  their  legal  representatives,  the  legislature.  With- 
out such  authority,  no  election,  except  it  be  one  held  with  the 
unanimous  consent  of  all  persons  entitled  to  participate,  can  be 
of  any  legal  importance.^ 

§  171.  Same  Subject— CtontingentEleotions. — So  if  the  eleo- 
tion  be  one  which  is  to  be  held  only  upon  a  certain  condition  or 
the  happening  of  a  given  event,  as  in  case  of  a  municipal  elec- 
tiou  only  where  the  proper  municipal  officers  shall  decide  to  hold 
thti  election,  it  is  obviouB  that  unless  the  condition  is  performed 
or  tho  contingency  happens,  as,  in  the  case  mentioned,  only  when 
the  municipal  officers  do  decide  to  call  the  election,  any  election 
attempted  to  be  held  must  be  of  no  avail."  For  the  same  reason,, 
if  an  election  is  to  be  held  only  in  case  of  a  proclamation  to  that 
effect,  it  can  nob  be  held  if  the  proclamation  is  not  made.* 


*  Brewer  «.  Davies,  9  Humph. 
(Tenn.)  208,  49  Am.  Dec.  706; 
McKune  «.  Weller,  11  Cal.  49,  70  Am. 
Dec.  754;  People  v,  Martin,  12  Cal. 
409;  Sawyer  «.  Haydon,  1  Nev.  75; 
State  «.  Collins,  2  Nev.  851;  State  «. 
Bobinaon,  1  Eans.  17;  State  «.  Jen- 
Uhb,  48  Mo.  201;  Matthews  «.  Com- 
mlBsloners,  84  Kans.  006, 9  Pac.  Rep. 
765. 


•  Opinion  of  Judges,  7  Mass.  528;. 
Opinion  of  Judges,  15  Mass.  587. 

'Stephens  «.  People,  89  lU.  887; 
People  «.  Porter,  6  Cal.  26;  McEune- 
V.  Weller,  11  CaL  49;  People  «.  Mar- 
tin, 12  Cal.  409;  Jones  o.  State,  1 
Eans.  278;  Barry  «.  Lauck,  6  Cold. 
(Tenn.)  588.  "  Where  the  time  and 
place  of  an  election  are  not  fixed  by 
law/'  says  Sheldon,  J.,  in  Stephens. 


106 


Ohap.  v.] 


07  BLBOnON  TO  0FFI08. 


§  178. 


3.    Notice  of  the  Election. 


%  178.  HeoeMdty  of  Notice. — The  laws  regulating  the  calling 
and  holding  of  elections  osnallj  provide  that  notice  thereof  shall 
be  given  in  a  manner  and  at  a  time  therein  prescribed,  and,  in 
general  terms,  it  may  be  said  that  notice  of  some  kind  is  essen- 
tial to  the  validity  of  the  election.  * 

Bat  whether  the  exact  notice  prescribed  by  the  law  is  indispen* 
sable,  and  whether  there  is  the  same  necessity  for  express  notice 
in  all  classes  of  elections,  are  questions  to  be  considered. 

§  178.  Gtoneral  EleotionB^Time  and  Place  fixed  by  Law^ 
FrovJfiionB  directory. — The  time  and  place  of  holding  general 
elections  are  ordinarily  fixed  by  the  public  laws  which  authorize 
them  to  be  held,  and  of  these  public  laws,  and  hence  of  the  time 
and  place  fixed  thereby,  the  people  are  bound  to  take  notice  and 
are  presumed  to  have  knowledge.  Under  these  circumstances, 
provisions  in  the  law  for  giving  notice  are  presumed  to  be  in  ad- 
dition to  that  which  the  law  itself  gives,  and  designed  to  give 
greater  publicity  to  the  fact  and  to  act  as  reminders  to  the  peo* 
pie  of  righta  and  duties  already  known  by  them. 

The  right  and  duty  to  hold  the  election  in  such  a  case  is 
derived  from  the  law  and  not  from  the  notice,  and  it  has,  there- 
fore, been  held  in  a  number  of  cases  that  the  provisions  for  giv- 
ing notice  are  to  be  regarded  as  directory  only  rather  than  as 
jurisdictional,  and  that  the  election  will  not  be  rendered  invalid 
because  of  a  failure  to  give  the  notice  as  prescribed.*  Were  it 
otherwise,  the  power  of  holding  regular  elections  would  be  en- 
tirely dependent  upon  the  ignorance  or  lawlessness  of  the  oflScers 
charged  with  the  duty  of  giving  the  notice. 


«.  People,  89  111.  887,  "but  the  eleo- 
tioii  is  oidy  to  be  called,  and  the  time 
and  place  to  be  fixed,  by  some  au- 
thority named  in  the  statute  after 
the  happening  of  some  condition 
precedent*  we  regard  it  as  essential 
to  the  Talidity  of  such  an  election 
that  it  be  called,  and  the  time  and 
place  thereof  fixed,  by  the  very 
agency  designated  by  law  and  none 
other.* 


Bee  also  Ton^  «.  Harris,  —  Ky. 
— ,  8  B.  W.  Rep.  614. 

*  Bee  Btote  e.  Tucker,  82  Mo.  App. 
620;  Bean  «.  County  Oourt,  88  Id. 
685. 

<  Stephens  «.  People,  80  111.887; 
Btate  «.  Orvis,  20  Wis.  285;  People 
«.  HartweU,  12  Mich.  508,  86  Am. 
Dec.  70;  Btate  v.  Jones,  19  Ind.  421, 
81  Am.  Dec.  408;  People  «.  Wither- 
eU,  14  Mich.  48. 
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§  174.  Same  Sul:geot— Filliiig  Vaoanoies  required  to  be  filled 
at  "  next  general  BleotioxL*' — ^The  same  rale  applies  to  yacancies 
which  the  law  requires  to  be  filled  at  the  next  general  election, 
the  time  and  place  of  which  are  fixed  by  law.  Here  though  the 
law  declares  that  notice  shall  be  given  specifying  the  vacancy  to 
be  filled,  an  election  at  the  time  and  place  fixed  by  law  has  been 
held  to  be  valid  althongh  no  notice  was  given.^ 

In  a  leading  case  in  New  York  it  was  held  that  where  the 
vacancy  was  required  to  be  filled  at  the  next  regular  election,  an 
election  at  that  time  was  valid  though  the  vacancy  occurred  so 
late  that  notice  could  not  be  given  of  it,  and  although  only  a 
small  portion  of  the  voters  knew  of  the  vacancy  or  cast  their 
votes  to  fill  it." 

But  in  other  cases  an  election  to  fill  a  vacancy  of  which  no 
notice  was  given,  and  which  was,  in  fact,  known  to  but  few  of 
the  voters,  has  been  held  void.' 

Though  the  notice  were  not  given  in  the  form  prescribed  by 
the  law,  yet  if  the  election  has  been  held,  and  the  great  body  of 
the  voters  had  notice  vnfact  of  the  vacancy,  this  conpled  with 
the  fact  that  they  are  presumed  to  know  that  the  law  requires 
the  vacancy  to  be  filled  at  the  next  election  would  seem  to  be 
enfficient,^  even  though  many  refrained  from  voting  becanse 
of  a  difference  of  constrnction  of  the  law.'  '^  Bat  where,"  as  is 
said  by  a  learned  jadge,  '^there  was  no  notice,  either  by  proclama- 
tion or  in  fact,  and  it  is  obvious  that  the  great  body  of  the  eleo- 


>  People  «.  Cowles,  18  N.  T.  850; 
People  9.  Hartwell,  12  Mich.  508,  86 
Am.  Dec.  70;  Dishon  o.  Smith,  10 
Iowa,  219;  State  «.  Orvis,  20  Wis. 
285;  Stote  «.  Qoetze,  22  Wis.  868; 
State  «.  Jones,  19  Ind.  856,  81  Am. 
Dec.  408. 

'  People  «.  Oowles,  18  N.  Y.  850. 
This  case  is  considered  and  denied  in 
People  «.  Weller,  11  Cal.  49,  70  Am. 
Dec.  754,  and  distinguished  In  Peo- 
ple V.  Orissey,  91  K.  Y.  616.  * 

>Beal«.  Ray,  17  Ind.  550;  People 
«.  Porter,  6  Oal.  26;  People  «.,  Weller, 
11  Cal.  49,  70  Am.  Dec.  764;  People 
«.  Martin,  12  CaL    409;  People  «. 


Rosborough,  29  Oal.  415;  Bolton  «. 
Good,  41  N.  J.  L.  296. 

« Foster  «.  Scarff,  16  Ohio  St.  582. 
In  this  case  the  court  say:  "We 
have  no  doubt  that  where  an  election 
is  held  in  other  respects  as  pre- 
scribed by  law,  n^^iM  in  fact  is 
brought  home  to  the  great  body  of 
the  electors,  though  derived  through 
means  other  than  the  proclamatioii 
which  the  law  prescribes,  such  elec- 
tion would  be  valid."  To  same  ef- 
fect:— Oommonwealth  «.  Smith,  182 
Mass.  289;  Dishon  «.  Smith,  10  Iowa 
212;  State  0.  Sklrving,  19  Neb.  497. 

•Jones e.  Gridley,  20  Eans.  584. 
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tors  were  miBled  for  want  of  the  official  proclamation,  its  absence 
becomes  snch  an  irregularity  as  prevents  an  actual  choice  by  the 
electors, — prevents  an  actual  election  in  the  primary  sense  of 
that  word, — and  renders  invalid  any  semblance  of  an  election 
which  may  hare  been  attempted  by  a  few,  and  which  must 
operate,  if  it  o]>erate  at  all,  as  a  surprise  and  fraud  upon  the 
rights  of  the  many.'*  * 

Certainly  in  such  a  case  if  the  body  of  voters  who  were  un- 
notified was  so  great  that  they  might  have  changed  the  result, 
the  election  ought  not  to  stand. 

§  175.  Same  Sul]jjeot— VaoanoieB  not  required  to  be  so  filled. 
— But  where  the  vacancy  is  one  not  required  to  be  filled  at  the 
next  general  election,  although  it  fnay  be  so  filled,  it  is  held  that 
an  election  held  without  notice,  either  such  as  is  prescribed  by 
law  or  notice  in  fact,  and  in  which  the  great  body  of  the  voters 
have  not  participated,  is  void.' 

What  was  said  in  the  preceding  section  as  to  the  kind  of  notice 
required,  would  apply  here.  If  the  great  body  of  the  electors 
actually  had  notice  and  the  election  were  held,  it  could  scarcely 
be  assailed  unless  the  number  of  voters  unnotified  were  sufficient 
to  change  the  result. 

§  176.  Special  EleotioiuH-irotioe  requisite. — Where  the  time 
and  place  are  not  fixed  by  law,  and  in  the  case  of  special  elec- 
tions not  occurring  at  regular  or  fixed  periods,  but  only  upon  the 
happening  of  a  contingency,  notice  is  indispensable,  and  an  elec* 
tion  held  without  it  would  be  void.' 

So  when  a  special  election  is  called  for  a  specific  purpose,  notice 
of  the  purpose  should  also  be  given.* 


iBBonLBBHOFF,  J.,  in  Foster  %, 
Scarir,  15  Ohio  St.  683. 

•  Seoord  «.  Foulch,  44  Mich.  89; 
Cook  «.  Mock,  ^  Kans.  — ,  20  Pao. 
Bepu  859 ;  Ward  «.  dark,  85  Eans. 
815,  10  Pac.  Bep.  887;  State  e.  Sher- 
man CSo.,  89  Eans.  298,  18  Pac  Rep. 
179;  Jones  o.  Stote,  1  Kans.  278; 
Wood  •.  Bartling,  16  Kans.  109. 


>  Kenfleld  «.  Irwin,  59  Cal.,  104; 
Morgan  t,  Qloucester,  44  N.  J.  L. 
187;  Hubbard  «.  Wiiliamstown,  61 
Wis.  897;  People  e.  Crissey,  91  N.  Y. 
616;  Haddox  e.  Clarke  dounty,79  Ya. 
677. 

«  St.  Louis,  Ac.  Ry.  Go.  e.  Epper- 
son, —  Ma  — V  10  &  W.  Rep.  47a 
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8.     Tims  of  Hclding  the  MecUon. 

§  177.  Time  must  be  fixed  hf  Iaw. — It  is  evident  that  a 
fixed  and  ascertained  time  for  holding  the  election  is  indispen- 
sable to  the  full  and  effectnal  exercise  of  the  right  to  Tota  And 
this  time  mast  be  fixed  bj  authoritative  power, — either  the  peo- 
ple in  their  constitution  and  laws  in  the  case  of  regular  elec- 
tions,^ or  the  executive  or  other  designated  power  in  the  case  of 
special  elections.* 

§  178.  Election  must  be  held  at  Time  fixed. — ^Enactments 
declaring  the  time  at  which  the  election  shall  be  held  are  deemed 
to  be  matters  of  substance  and  must  be  substantially  observed  or 
the  election  will  be  void.*  At  the  same  time,  a  substantial  ob- 
servance is  sufficient  and  slight  variations  will  not  invalidate. 

Thus  a  failure  to  hold  the  election  at  all  until  several  days 
after  the  time  fixed/  or  not  opening  the  polls  until  two  o'clock 
in  the  afternoon  where  the  law  required  them  to  be  opened  be- 
tween the  hours  of  six  and  seven  in  the  morning  ;■  or  allowing 
only  forty  minutes  for  voting  where  the  law  contemplates  three 
hours,*  have  been  held  to  invalidate  the  election. 

But,  on  the  other  hand,  closing  the  polls  a  few  minutes  or  an 
hour  before  the  time  fixed,  will  not  invalidate  where  no  one 
offered  to  vote  after  the  polls  were  closed  ;^  but  it  will  if  votes 
are  thereafter  offered  and  rejected,  in  sufficient  numbers  that 
they  might  have  changed  the  result* 

So  keeping  the  polls  open  a  short  time  after  the  hour  fixed 
will  not  invalidate'  unless  enough  votes  were  afterwards  received 
to  change  the  result.^* 


I  Brodhead  «.  Milwaukee,  19  Wis. 
824,  88  Am.  Dec.  711 ;  Brewer  o.  Da- 
Yi8.  9  Humph.  (Tenn.)  208,  49  Am. 
Dec.  706. 

•  When  the  statute  prescribes  that 
the  date  of  holding  the  election  shall 
be  fixed  by  a  certain  agenpy,  it  Is  es- 
sential that  the  date  be  fixed  by  that 
agency  and  none  other.  Stephens  «. 
People,  89 IIL  837. 

>  Dickey  «.  Hurlburt,  5  Oal.  848; 
Melvin's  Case,  68  Penn.  888;  People 


«.  Murray,  15  Cal.    221;    Toney  «. 
Harris,  —  Ky.  — ,  8  8.  W.  Rep.  614. 

« Pratt  0.  8 wanton,  16  Vt  147. 

«  Melvin's  Case,  68  Penn.  888. 

•  State  0.  Wollem,  87  Iowa»  181. 

T  Cleland  «.  Porter,  74  DL  76,  94 
Am.  Rep.  278. 

'State  «.  Wollem,  87  Iowa  181; 
Cleland  «.  Porter,  74  UL  76,  24  Am. 
Rep.  273. 

•Swepston  «.  Barton,  89  Ark.  649. 

»  Piatt  0.  People,  29  111.  64;  Locust 
Ward  Election,  4  Pa.  L.  J.  841. 
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Olofling  the  polls  an  honr  for  dinner  will  not  invalidate  where 
no  one  was  thereby  denied  the  right  to  vote.^  So  where  the 
polls  are  required  to  be  open  between  6  a.  m.  and  7  p.  m.  an  elec- 
tion held  from  7  a.  m.  to  7  p.  m.  is  not  defective.*  And  in  gen- 
eral terras  it  may  be  said  that  irregnlarities  which  do  not  affect 
the  resnit, — ^which  do  not  deprive  a  legal  voter  of  his  right  or 
admit  a  disqualified  person  to  vote,  which  cast  no  uncertainty  on 
the  result  and  have  not  been  occasioned  by  the  agency  of  the 
party  seeking  to  derive  a  benefit  from  them, — ^will  be  disregarded 
in  determining  the  question  of  choice.' 

§  179.  Same  Sal:geot— Holding  of  Election  prevented  by  Act 
of  Ood. — Where  the  people  of  a  township  were,  with  few  excep- 
tions, prevented  by  a  great  **  blizzard  "  or  storm  from  attending 
and  participating  in  an  election  on  the  day  fixed  for  it  by  law, 
and  an  act  was  afterwards  passed  by  the  legislature  authorizing 
the  election  to  be  held  upon  a  subsequent  day,  the  persons  elected 
on  the  latter  day  were  held  to  have  a  good  title  to  the  offices.* 

§  180.  Same  Sul](ieot— The  Boles  deduced. — <<  From  all  the 
somewhat  confiicting  authorities  upon  the  subject,"  says  Mr.  Mo- 
Obabt  in  his  treatise  on  Elections,  ^^the  following  may  be  gath- 
ered as  the  governing  rules : — 

1.  If  the  statute  fixing  the  hours  during  which  the  polls  shall 
remain  open  expressly  declares  that  a  failure  in  this  respect  shall 
render  the  election  void,  it  must  be  strictly  enforced. 

2.  But  in  the  absence  of  such  a  provision  in  the  statute,  it 
will  be  regarded  as  so  far  directory  only,  as  that,  unless  the  devia- 
tion from  the  legal  hours  has  affected  the  result,  it  will  be  disre- 
garded. 

8.  If  the  deviation  from  the  legal  hours  is  great,  or  even  con- 
siderable, the  presumption  will  be  that  it  has  affected  the  result 
and  the  burthen  will  be  upon  him  who  seeks  to  uphold  the  elec- 
tion to  show  affirmatively  that  it  has  not.  But  if  the  deviation 
from  the  legal  hours  is  but  slight,  the  presumption  will  be  that  it 
has  not  affected  the  result,  and  the  burthen  will  be  upon  him 

iFry«.  Booth,  19  Ohio  St.  25;  Du  •People  «.  Oook,  8  N.  Y.  67,  59 

Pkge  County  «.  People,  65  HI.  860.  Am.  Dea  451. 

•  dark  «.  Leathers,  —  Ky .  — ,  5  a  *  State  «.  Quinby,  —  N.  J.  — ,  17 

W.  Rep.  576.  AU.  Rep.  952. 
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who  attacks  the  validity  of  the  eIectioii|  to  show  affirmativelj  the 
contrary. 

4.  If  the  number  of  votes  illegally  cast  after  the  legal  hours, 
and  the  persons  for  whom  cast  can  be  shown,  they  may  be 
rejected  from  the  count."  * 


4.    Place  of  Holding  the  Election.     • 

§  181.  Place  most  be  fixed. — It  is  also  imperative  that  the 
place  of  holding  the  election  shall  be. fixed,  either  by  the  general 
law  or  by  the  proclamation  or  notice  by  which  the  election  is 
called.  Without  a  place  fixed  and  in  a  locality  known  to  the 
voters,  any  attempt  to  hold  an  election  must  be  unavailing. 

§  182.  What  Deviation  invalidates. — ^Enactments  fixing  the 
place  of  holding  the  election  are  properly  to  be  regarded  as  man- 
datory, and  any  substantial  variation  must  invalidate  the  elec- 
tion.' At  the  same  time,  emergencies  may  arise,  as  a  sudden  fire 
or  the  destruction  of  the  building,  or  the  inadequacy  of  the  quar- 
ters assigned,  which  will  render  some  change  in  the  location  fixed 
indispensable.'  And  it  is  well  settled  that  where  such  a  neces- 
sity  arises  and  the  removal  is  prompted  by  proper  motives,  a 
removal  of  the  polls  to  some  other  appropriate  place  in  the  same 


*g  180. 

•Melvin's  Case,  68  Peon.  888; 
Walker  «.  Banford,  78  Ga.  166, 1  8.  E. 
Rep.  424;  Dickey  «.  Hurlburt,  6  CaL 
848;  Enowles  «.  Teates,  81  Cal.  82. 

In  MeWlQ*8  Case,  tupra,  the  court, 
Thompson,  C.  J.,  says:  "A  fixed 
place,  it  seems  to  me,  is  as  absolutely 
requisite  according  to  the  election 
laws,  as  in  the  time  of  voting.  The 
holding  of  elections  at  the  places 
fixed  by  law,  Is  not  directory;  it  is 
mandatory,  and  can  not  be  omitted 
without  error.  I  will  not  say  that  in 
case  of  the  destruction  of  a  desig- 
nated building  on  the  eve  of  an  elec* 
tion,  the  election  might  not  be  held 
on  the  same  or  contiguous  ground  as 
a  matter  of  necessity,  necessiUu  nan 


habet  legem.  But  there  the  necessity 
must  be  absolute,  discarding  all  mere 
ideas  of  convenience." 

>In  Brodhead  «.  Milwaukee,  19 
Wis.  624,  88  Am.  Dec.  711,  Dizok, 
C.  J.,  says:  "If  the  room  at  which 
the  election  is  called  is  small,  incon- 
venient or  inaccessible  to  large  num- 
bers, the  electors,  or  a  majority  of 
those  present,  may  adjourn  to  some 
other  place  where  these  objections  do 
not  exist,  making  public  announce- 
ment thereof,  and  causing  proper  no- 
tice to  be  given  to  voters  who  shall 
come  afterwards.  This  power,  I 
have  no  doubt,  is  always  possessed 
by  the  electors  assembled  on  such 
occasions,  unless  expressly  taken 
away  by  statute." 
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vicinity,  of  which  adequate  general  notioe  is  given^  will  not  inval- 
idate the  result.^ 

5.    Election  Boards  <md  Officers. 

%  188.  Sleotion  mnat  be  held  by  proper  OfELoers. — The  laws 
providing  for  the  calling  and  holding  of  elections  nsnally  pro- 
vide that  they  shall  be  conducted  by  certain  officers,  elected  or 
chosen  by  certain  methods,  and  that  the  resnlt  shall  be  ascer- 
tained and  published  in  a  manner  prescribed. 

Begulations  of  this  nature  are  indispensable  to  the  orderly  and 
efficient  conduct  of  the  election,  and  an  election  held  by  persons 
without  any  color  of  authority  to  do  so,  or  without  any  attempt 
to  observe  the  methods  prescribed,  is  invalid.' 

Where  a  special  election  is  provided  for,  but  no  method  of 
holding  it  is  declared,  it  will  be  sufficient  if  held  in  the  method 
prescribed  for  holding  general  elections.* 

§  184.  SesuIationB  are  direotory  and  not  mandatory. — ^But 
while  the  manner  of  holding  elections  must  be  regulated,  it  is 
obvious  that  the  manner  prescribed  is  intended  simply  to  secure 
the  correct  result,  and  that  the  manner  is  clearly  subservient  to 
the  result  As  is  said  by  a  learned  judge :  ^^In  elections  the 
great  matter  is  the  result.  When  this  is  clearly  ascertained,  it 
sweeps  away  all  technicalities.  The  machinery  provided  should 
be  observed,  but  in  so  far  as  it  is  not  necessary  to  determine  the 


'Farrington  e.  Turner,  68  Mich. 
78.  61  Am.  Rep.  88;  Dalev.  Irwin, 
78  111.  170;  Hawes  «.  Miller,  66  Iowa 
896;  Foster  «.  Scarff,  16  Ohio  Bt. 
686;  SimoDS  e.  People,  119  111.  617. 

In  Dale  «.  Irwin,  78  HI.  170,  an 
adjournment  to  a  place  not  more 
than  100  feet  distant,  readily  seen 
from  the  original  polling  place,  and 
of  which  the  voters  had  knowledge, 
did  not  invalidate,  and  in  Farrington 
•.  Turner,  68  Mich.  72,  61  Am.  Rep. 
88.  an  ad Jonmment,  for  the  purpose 
of  accommodating  the  largest  num- 
ber of  voters,  from  a  school  house  in 
one  district  to  another  about  eight 

(8) 


miles  distant,  a  public  announce* 
ment  being  made  of  the  fact  and  a 
person  being  left  at  the  original  place 
to  inform  .all  comers  of  the  change, 
was  sustained,  it  not  appearing  that 
that  the  result  was  aifected.  But  in 
another  case  a  removal  to  a  place 
several  miles  away  was  held  to  inval* 
idate.  Enowles  t,  Yeates,  81  CaL 
82. 

*  Daily  v.  Esterbrook,  1  Br.  EL  Caa. 
299;  Franklin  e.  Kaufman,  66  Ga^ 
260. 

s  Wells  «.  Taylor,  6  Mont.  202;  Peo- 
ple 9.  Dutcher,  66  111,  144. 
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reetilt,  it  is  directory  and  not  mandatory.  Certainly  manner  and 
form  should  not  be  allowed  to  defeat  the  undoubted  will  of  the 
people  clearly  expressed.  This  would  be  indeed  subordinating 
and  sacrificing  the  substance  to  the  shadow."  * 

In  pursuance  of  this  idea,  therefore,  it  is  generally  held  that 
the  regulations  prescribed  are  directory  merely,  and  that  a  failure 
to  observe  them  fully  will  not  invalidate  the  election,  where  an 
election  has  been  held  in  good  faith  and  the  irregularities  do  not 
affect  the  result.' 

Thus  the  fact  that  the  officers  of  election  were  not  qualified  to 
hold  the  position,*  or  that  they  had  not  been  swom,^  or  had  not 
filed  their  oath'  as  required,  or  that  they  did  not  meet  in  the 
proper  place,'  nor  certify  the  result  in  the  proper  form,'  or  that 
they  were  not  lawfully  chosen,'  or  that  one  of  them  could  not 
read,'  or  was  an  alien,"  or  was  the  son-in-law  of  one  of  the  can- 
didates," or  was  not  a  freeholder  as  required,"  will  not  invali- 
date the  election.  The  officers  are  at  least  officers  de  facto^  and 
if  the  result  has  not  been  affected  by  these  irregularities  no  one 
can  complain." 

So  that  the  officers  have  not  in  all  things  observed  the  meth- 
ods prescribed  in  receiving  the  votes  or  making  their  returns  is 
immaterial  where  there  has  been  no  fraud  and  the  result  is  not 
changed." 


'  Simpson,  C.  J.,  in  Trimmier  «. 
Bomar.  20  8.  0.  854. 

s  Trimmier  9.  Bomar,  20  8.  0.  854; 
Rounds  f>.  Smart,  71  He.  880;  Thomp- 
son «.  Ewing,  1  Brewst.  89;  Swep- 
Eton  9.  Barton,  89  Ark.  549;  Keller  9. 
Chapman,  34  Cal.  635;  Taylor  «.  Tay- 
lor, 10  Minn.  107;  Whipley  «.  Mc- 
Eune,  12  Cal.  852;  Bprag^e  9.  Nor- 
way, 81  Cal.  178;  Collins  «.  Huff,  03 
Ga.  207;  Harding  «.  Colquitt,  68  Ga. 
588;  State  v.  Nicholson.  102  N.  C.  465, 
9  8.  E.  Rep.  545;  Kellogg  e.  Hick- 
man, —  Colo.  — .  21  Paa  Rep.  325. 

<  Swepston  9.  Barton,  89  Ark.  549. 

« Rounds   9.   Smart,  71  Me.   880; 
Trimmier  9.  Bomar,  20  S.  C.  854; 
Whipley  9.  McKune.  12  Cal.  852. 
'  5  Trimmier  9.  Bomar,  20  S.  C.  854. 


•  Trimmier  9.  Bomar,  20  &  C.  854. 

▼  Trimmier  9.  Bomar,  20  S.  C.  864. 

<  Thompson  9.  Swing,  1  Brewst.  69; 
Rounds  9.  Smart,  71  Me.  880;  Keller 
9.  Chapman,  84  Cal.  635;  Sprague  v. 
Norway,  81  Cal.  178. 

•Sprague  9.  Norway,  81  Cal.  178; 
State  9.  Bernier,  —  Minn.  — ,  88  N. 
W.  Rep.  868. 

**  Keller  9.  Chapman,  84  Cal.  685. 

11  Hardin  «.  Colquitt,  68  Ga.  58a 

"  Collins  9.  Huff,  68  Ga.  207. 

>*  Swepston  9.  Barton,  89  Ark.  549; 
Quinn  9.  Markoe,  87  Minn.  489,  85 
N.  W.  Rep.  263. 

"  Whipley  u.  McKune,  12  Cal.  852. 
as  if  they  permit  the  ballot  box  to  be 
temporarily  out  of  their  custody, 
where   no   fraud  or  tampering  are 
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But  the  absence  of  officers,  whom  the  law  expressly  requires 
to  be  present,  will  invalidate  the  election.^ 

§  185.  Same  Sufadeot— Depositing  BaUot  in  the  wrong  Box. — 
Where  different  officers,  and  particularly  where  different  classes 
of  officers,  are  to  be  voted  for  at  the  same  election,  it  is  common, 
to  avoid  confusion,  to  provide  that  votes  for  each  officer  or  class 
of  officers  shall  be  deposited  in  a  separate  box. 

This,  however,  is  obviously  a  matter  of  regulation  only,  and  if 
by  the  honest  mistake  of  the  voter,  or  through  the  error  or  even 
the  fraud  of  the  inspector,  the  ballot  is  deposited  in  the  wrong 
box,  this  should  not  defeat  it.  The  mistake  is  one  easy  of  cor- 
rection when  the  boxes  are  opened,  and,  if  otherwise  perfect,  the 
ballot  should  be  then  deposited  in  the  proper  box  and  duly 
counted.* 

But  the  inspectors  have  no  right  or  authority,  on  the  assertion 
of  a  voter  that  he  has  voted  by  mistake  in  the  wrong  precinct,  to 
withdraw  from  the  ballof  box  and  destroy  a  ballot  which  he  pro- 
fesses to  identify  as  the  one  cast  by  him.' 

6.    The  Method  of  Voting. 

§  186.  State  may  make  reasonable  Regulations. — ^It  is  the 
undoubted  right  and  duty  of  the  State  to  make  such  reasonable 
regulations  for  tlie  holding  of  elections  and  the  voting  thereat  as 
shall  best  protect  and  preserve  the  right  of  the  elector  to  exercise 


•hown:  People  v,  Kordheim,  W  DL 
588,  as  where  che  poll-book,  by  ovei^ 
sight,  was  not  sealed,  no  advantage 
having  been  taken  of  it:  People  «. 
Cook,  14  Barb.  (N.  T.)  259,  as  if  the 
voters  were  sworn  on  a  book  other 
than  the  Bible,  all  supposing  it  to  be 
the  Bible:   O'Oorman  o.  Richter,  81 
Minn.  85,  as  where  the  ballots  were 
not  sealed  up,  bat  had  been  kept  in- 
tact: State  9.  Bemier,  —  Minn.  — , 
88  N.  W.  Bep.  868,  as  where  the  poll 
list  was  not  posted  as  required. 
See   also    State  «.  Burbridge,  -~ 


Fla.  — ,  8  South.  Rep.  880;  Vamey 
«.  Justice,  —  Ky  —,  6  S.  W.  Bep. 
467;  Stemper  v.  Higgins,  88  Minn. 
222,  87  N.  W.  Rep.  95. 

>  Walker  e.  Saodford;  78  Ga.  166, 
1  S.  E.  Rep.  424;  Franklin  t.  Eaof- 
man,  65  Ga.  260. 

<  People  e.  Bates,  11  Mich.  862,  88 
Am.  Dec.  746.  See  also  Lanier  v. 
Gallatas,  18  La.  Ann.  176;  McEinney 
«.  O'Connor,  26  Tex.  6. 

sHarbauc^  v.  Cicott.  88  Mich. 
241. 
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his  franchise/     Upon  this  groandy  as  has  been  seen,  registratioD 
laws  are  enacted  and  sustained.' 

Begnlations  for  this  pnrpose  must,  however,  be  reasonable  in 
their  reqairements ;  they  mast,  as  a  rale,  be  general  and  nniform 
in  their  operation,  ^'  operating  upon  all  of  a  certain  class,  or  npon 
all  those  who  are  brought  within  the  relations  and  circumstances 
provided  in  the  act ; "  *  and  they  must  not  have  the  effect  of 
depriving  certain  classes  of  citizens  of  their  constitutional 
rights.* 

§  187.  Voter  muBt  vote  in  Person. — At  the  common  law 
voting  by  proxy  was  unknown,  and  this  still  remains  the  law  un- 
less changed  by  statute.  The  voter  must,  therefore,  personally 
deposit  his  ballot* 

But  upon  the  principle  that  what  is  done  in  one's  presence  and 
by  his  express  direction  is,  in  law,  his  act,*  an  intirm  or  aged 
voter  may  undoubtedly  employ  another  to  perform  the  mechan- 
ical act  of  depositing  in  the  voter^s  presence  the  ballot  which  the 
latter  has  himself  selected.' 

§  188.  Voter  must  vote  but  once. — ^It  is  also  a  fundamental 
principle  in  all  popular  elections  that  each  voter  shall  vote  but 
once,  at  any  election,  for  each  office  or  measure  to  be  voted  for. 

And  if  the  voter  has  once  voted,  though  by  mistake  he  has 
voted  in  the  wrong  precinct,  he  has  no  riglit  to  vote  again  at  the 
same  election,  and  if  he  does  so,  his  second  vote  should  not  be 
counted.* 

§  189.     Voter  need  not  vote  the  whole  Ticket It  is  entirely 

optional  with  the  voter  whether  he  will  vote  at  all  or  not,  and,  if 


>  See  Commonwealth  «.  McClelland, 
88  Ey.  686;  Davis  v.  School  District, 
44  N.  H.  898,  404;  State  v.  Butts,  81 
Kans.  587. 

•  See  ante,  %  149. 

•  State  V.  Hunter,  88  Eans.  578. 589; 
See  Wheeler  «.  Philadelphia,  77  Penn. 
St.  888;  People  c.  Squire  107  N.  Y. 
593;  State  v,  Berka,  20  Neb.  875; 
State  V,  Lawrence  Bridge  Co.  22  Eans. 
438;  State  v.  Mitchell,  81  Ohio  St. 
592;  Burkholtz  v.  State,  16  Lea 
(Tenn.)  71. 


*  Thus  a  law  whose  effect  is  to  dis- 
franchise illiterate  persons  can  not 
be  sustained.  Rogers  v,  Jacob,  — » 
Ky.  — ,  11  S.  W.  Rep,  518. 

*  Opinion  of  Judges,  41  N.  H.  551^ 
11  Am.  Law  Reg.  742;  People  «i 
Blodgett,  18  Mich.  127. 

*  See  Mechem  on  Agency,  §  96. 

V  Opinion  of  Judges,  Mfpro;  Clark 
«.  Robinson,  88  111.  498. 

sHarbaugh  «.  Cicott,  88  Mich. 
241. 
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he  votes,  he  need  not  vote  for  every  office  to  be  filled  at  that  elec- 
tion nor  for  every  one  of  several  joint  candidates  for  the  same 
office,  bnt  he  may  vote  for  snch  offices  as  he  chooses  and  for  snch 
of  the  several  persons  to  be  chosen  to  the  same  office  as  he  prefers. 

§  190.  XTsuaUy  required  to  vote  by  Ballot. — ^Yoting  for  pub- 
lic officers  is  nsnally  required  to  be  by  ballot,  but  in  the  absence 
of  snch  a  requirement,  a  vote  viva  voce  or  by  show  of  hands  or 
by  any  other  means  agreed  npon,  wonld  nndonbtedly  be  valid. 

§  191.  What  oonstltates  BaUot. — ^In  thd  absence  of  a  law 
prescribing  the  form,  material  and  method  of  preparing  ballots, 
voters  would  be  at  liberty  to  choose  such  appropriate  forms, 
materials  and  methods  as  seemed  to  them  most  desirable.  The 
word  itself  originally  signified  a  little  ball  used  in  voting,^  but  by 
common  acceptance  in  modem  political  elections  it  has  come  to 
mean  a  piece  of  paper  upon  which  is  written  or  printed  the  names 
of  the  persons  voted  for  with  the  title  of  the  respective  offices 
for  which  they  are  to  be  chosen.' 

£ven  as  thus  construed,  there  is,  unless  otherwise  provided  by 
law,  no  objection  to  the  voter's  choosing  for  himself  the  size  and 
style  of  his  ballot,  nor  need  it  consist  of  one  piece  of  paper  only, 
but,  if  intended  in  good  faith,  the  voter  may  select  separate 
pieces  for  various  offices.* 

The  method  of  voting  by  ballot,  and  the  word  ballot  itself  so 
signifies  when  used  in  that  sense,  is  the  personal  deposit  by  the 
voter  of  his  ballot  in  a  box  or  other  receptacle  provided  for  that 
purpose  and  confided  to  the  charge  of  the  officers  of  the  elec- 
tion.* 

§  192.  Ballot  impUaB  Seoreoy. — <<  The  distinguishing  feature 
of  this  mode  of  voting,"  says  Judge  Ooolet,  ^is  that  every 
voter  is  thus  enabled  to  secure  and  preserve  the  most  complete 
and  inviolable  secrecy  in  regard  to  the  persons  for  whom  he 

I  Bee  Webeter^s  Dictionary,  Bon-  %  108;  Williams  «.  8tein,  88  Ind.  89, 

Vier^s  Law  Dictionary,  title  "  Ballot."  10  Am.  Rep.  87. 

•  "  A  tiaUot  may  be  defined  to  be  a  *  Wildman  •.  Anderson,!?  Kan.  844. 

piece  of  paper  or  other  suitable  ma-  «  Cushing's  Leg.  Assem.  §108;  Boa- 

teria],  with    the    name   written  or  Tier's  Law  Dictionary,  title  "Ballot;" 

printed  npon  it  of  the  person  to  be  Williams  v.  Stein,  88  Ind.  88, 10  Am. 

voted    for."   Cashing  Leg.    Assem.  Rep.  87. 
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votes,  and  tlms  escape  the  influences  which,  under  the  system  of 
oral  suffrages,  may  be  brought  to  bear  npon  him  with  a  view  to 
overbear  and  intimidate,  and  thus  prevent  the  real  expression  of 
public  sentiment." ' 

This  element  of  secrecy  has  always  been  considered  to  be  one 
of  the  most  important  and  valuable  safeguards  of  the  indepen- 
dence of  the  voter  and  of  the  free  and  fair  exercise  of  the  right 
to  participate  in  popular  elections.'  In  many  of  the  States, 
statutes  have  been  passed  designed  to  declare  and  protect  it,  and 
reference  will  be  made  to  these  in  the  following  section,  but 
even  in  the  absence  of  such  provisions,  it  has  been  held  that  the 
right  to  vote  by  ballot,  as  conferred  and  practiced  in  the  United 
States,  of  itself  implies  absolute  and  inviolable  secrecy,  and  that 
the  principle  is  founded  in  the  highest  considerations  of  public 
policy.' 

§  193.  Statutes  protecting  the  Seoreoy  of  the  Ballot, — As 
stated  in  the  last  section,  statutes  have  been  enacted  in  several  of 
the  States  designed  to  protect  the  secrecy  of  the  ballot.  These 
statutes  usually  forbid  the  use  of  other  than  white  paper  for  the 
ballots,  and  the  printing  or  impressing  upon  the  ballots  of  any 
device,  mark,  figure  or  other  sign  by  which  one  ballot  or  ticket 
may  be  distinguished  from  another. 

These  provisions,  however,  like  others  already  considered,  are 
intended  to  regulate  and  protect  the  right  to  vote,  and  not  to 
impair  or  impede  it,  and  thej'  will  not  be  extended  by  a  re- 
stricted interpretation  beyond  the  reason  and  purpose  of  their 
enactment.* 

Thus  where  the  statute  required  ballots  to  be  written  or 
printed  on  white  paper,  it  was  held  that  ballots  should  not  be  re- 
jected because  printed  on  paper  having  a  ''bluish  ground  tinge'' 
placed  there  by  the  manufacturer,  and  not  used  for  the  purpose 
of  distinguishing  one  ballot  from  another.*    So  where  the  statute 

>  Coolej'8    Constitutional    Limita-  « See  State  v.  Phillips,  63  Tex.  890, 

tions,  760.  51  Am.  Rep.  646;  State  v.  Watson,  9 

sSee  opinion  of  Dbnio,  C.  J.  in  Mo.  App.  593;    Eirk  «.  Rhoads,  46 

People  9.  Pease,  27  K.  T.  45.  Cal.  898;  Druliner  e.  State,  29  Ind. 

•Williams  v.  Stein,  38  Ind.  89,  10  808;  Stanley  v.  Manly,  85  Ind.  275. 

Am.  Rep.  97;  Temple  v.  Mead,  4  Yt.  •  People  v.  Eilduff,  15  111.  492,  60 

585;  People  v.  Gicott,  16  Mich.  283,  Am.  Dec.  769. 
97  Am.  Dec.  141. 
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provided  that  all  ballots  Bhonld  ^^  be  printed  on  plain  white  pa* 
per,  without  any  dietingnishing  marks  or  other  embellishment 
thereon  except  the  names  of  candidates  and  the  offices  to  be 
voted  for,"  and  that  '^  the  inspectors  of  election  shall  ref nse  all 
ballots  offered  of  any  other  description,"  it  was  held  that  a  bal- 
lot might  properly  have  a  printed  heading,  as  ^' Kepublican 
ticket "  on  the  same  side  as  the  names,  and  folded  inside,  these 
not  being  "distinguishing  marks  or  embellishments"  within. the 
meaning  of  the  statute ; '  and  where  the  statute  permitted  cap- 
tions or  headings  not  designed  to  mislead,  it  was  held  that  bal- 
lots having  the  heading  ^^Independent"  or  "Qreenback-Labor" 
were  not  objectionable;'  nor  are  such  headings  '^devices."  * 

80  when  the  statute  provided  that  '^all  ballots  shall  be  written 
or  printed  on  plain  white  paper,  without  any  picture,  sign, 
vignette,  device,  stamp  or  mark,"  except  the  names,  etc.,  it  was 
held  that  a  diamond-shaped  ballot  is  not  a  ^^ device"  within  the 
prohibition  of  this  statute;'  nor  is  a  discoloration  caused  by 
scratching  names  from  the  ballot  and  substituting  others  with  a 
pen  and  ink  a  "  distinguishing  mark  "  within  the  meaning  of  a 
statute  forbidding  them;'  nor  are  "stickers"  or  "pasters"  con- 
taining the  name  of  a  candidate  a  "cut  or  device  to  distinguish 
one  ballot  from  another."  • 

But  where  the  statute  requires  that  ballots  shall  be  printed 
upon  paper  of  a  certain  size,  smaller  ballots  are  to  be  rejected,^ 
and  BO  are  those  printed  upon  colored  paper  where  tlie  law  for- 
bids its  use.' 

80  where  the  statute  required  ballots  to  be  printed  upon  white 
paper  "  without  any  device  or  mark  by  which  one  ticket  may  be 
known  or  distinguished  from  another,"  printers'  rules  or  dashes 
printed  beneath  the  names  are  such  devices  or  marks  as  are  suf- 
ficient to  warrant  the  rejection  of  the  ballots. ' 

80  under  a  by-law  forbidding  "  other  things  "  on  the  ticket  than 


>  Draliner  9.  State,  29  Ind.  808;  •  Wyman  «.  Lemon,  61  Cal.  273. 

MiUhoUand  n.  Bryant,  89  Ind.  863.  •  Quinn  v.  Markoe,  87  Minn.  439, 

i  Shields  v.  McGregor,  91  Mo.  084.  85  N.  W.  Rep.  268. 

•  Williams  v.  State,  69  Tez.  868,  6  ^  Reynolds  «.  Snow,  67  Cal.  497. 

6.  W.  Rep.  845,  *  State  v,  McEinnon,  8  Oreg  498. 

«  State  •.  Phillips,  68  Tez.  890^  51  •  Oglesby  v,  Sigman,  58  Miss.  502; 

Kjou  Rep.  646.  Steele  v.  Calhoun,  61  Miss.  556. 

119 


^   194.  THB  HAW  OF  0FFI0B8  AND  OFFIOSB8.  [Book  L 

the  names,  the  figure  of  an  eagle  with  the  motto  ^^  E  plttrtbw 
unum^^  nsed  as  a  mark  to  distinguish  the  tickets  of  one  party, 
will  invalidate  the  ballot.  *  I 

The  presiding  officers  of  the  election  have  been  held  to  be  the  | 

sole  jndges  of  what  constitutes  a  "  distinguishing  mark  "  where 
such  a  mark  is  prohibited,  and  ballots  which  thej  have  received 
and  counted,  cannot  afterwards  be  rejected  by  the  governor  and 
counciL  * 


I 


§  194.  Statute  requiring  diatinotiYe  Marks  is  unoonstita- 
tional, — And  so  sealously  do  the  courts  guard  the  secrecy  of  the  I 

ballot,  that  it  has  been  held  that  a  statute  requiring  a  distinctive 
mark  to  be  placed  upon  each  ballot,  is  unconstitutional  and  void. 
Thus  where  a  statute  provided  that  the  inspectors  of  election, 
on  receiving  a  ballot  should  number  it  on  the  outside  to  corres- 
pond with  the  voter's  number  on  the  p6ll  list,  it  was  held  that 
the  constitutional  right  to  vote  by  ballot  necessarily  meant  a 
secret  ballot  and  that  the  act  in  question  was  ^'  in  palpable  con- 
flict not  only  with  the  spirit  but  with  the  substance  of  the  con- 
stitutional provision,"  and  hence  was  void.* 

In  some  of  the  States,  however,  such  a  marking  is  required  by 
the  constitution.^ 

§  195    *' Written"  BaUot  includes  printed  one ^Where  the 

constitution  required  all  ballots  to  be  ^^  fairly  written,"  it  was 
held  that  the  spirit  of  this  provision  justified  the  use  of  printed 
ballots.* 

§  196.  Ballot  must  contain  but  one  Name  fbr  each  Offloe. — 
It  IS  obvious  that  where  the  number  of  persons  to  be  elected 
to  each  office  is  limited,  as  to  one  incumbent  to  each  office,  a 
ballot  containing  more  names  than  the  number  limited  must  bo 
inoperative  as  to  the  office  named.  The  very  purpose  of  the 
voting  is  that  the  voter  may  exercise  his  choice,  and  where  he 
names    more  than   the  limited    number    it   is  impossible    to 

1  Commonwealth   9.    Woelper,    8  <  Pennsylvania  Cons.  1878,  Art.  8, 

8erg.  &  R.  (Pa.)  29,  8  Am.  Dec.  628.  Sec.  4;  Missouri,  1875,  Art.  8,  Sec.  8; 

i  Opinions  of  Judges,  45  Me.  602.  Colorado,  1876,  Art.  7,  Sea  8. 

s  Williams  9.  Stein,  28  Ind.  89,  10  'Temple  «.  Mead,  4  Y t.  585;  Hen- 
Am.  Rep.  97;  See  also  Brisbiu  9.  shaw  v.  Foster,  9  Pick.  (Mass.)  81i. 
Cleary,  26  Minn.  107. 
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determine  which  of  the  namber  shall  be  declared  elected.  And 
ae  it  is  the  voter^s  choice  which  is  to  be  determined,  the  inspec- 
tors of  election  can  not  undertake  to  decide  which  of  the  nnmber 
he  intended.    There  is,  therefore,  no  choice  for  that  office.* 

Bat  uncertainty  of  this  natare  as  to  one  of  several  offices  to  be 
filled,  will  not  invalidate  the  ticket  as  to  other  offices  upon  it  the 
choice  for  which  is  clear.' 

So  if  the  name  of  the  same  candidate  is  given  more  than  once 
for  the  same  office,  it  is  to  be  counted  once  and  not  rejected 
entirely.' 

§  197.  Same  Sul4e<'t— Written  iBvldenoe  supersedes  printed. 
— So  upon  the  principle  that,  where  written  and  printed  words 
in  the  same  instrument  are  in  conflict,  the  special  written  words 
shall  prevail  over  the  general  printed  ones,  it  is  held  that  where 
the  voter  writes  a  name  upon  the  ballot  in  connection  with  a 
certain  office,  this  is  a  sufficient  indication  of  an  intention  to  vote 
for  the  person  whose  name  is  so  written,  although  the  voter  neg- 
lects to  erase  the  name  printed  in  connection  with  tlie  same 
office/  But  it  is  held  that  the  writing  prevails  only  when  shown 
to  have  been  done  by  the  voter  himself.* 

§  198.  Same  Sul^eot^Effeot  to  be  given  to  <*Slip"  or 
^' Paster.^ — But  the  same  effect  has  been  denied  to  a  ^'slip"  or 
^'  paster."  Thus  in  the  leading  case '  upon  the  subject,  Camp- 
BSLL,  J.,  says:  "  I  think  that  unless  a  person  has  so  pasted  on  his 
slip  as  to^show  beyond  question  for  whom  his  vote  is  cast  for  a 
particular  office,  it  cannot  be  counted.  Where  it  is  so  placed  as 
to  show  upon  the  face  of  the  ballot  two  distinct  names  for  the 
same  office,  it  comes,  I  think,  within  the  express  provision  of 
the  statute '  concerning  double  votes,  which  can  seldom  be 
given  except  by  this  mode. 

■People  «.  LoomiB.  8  Wend.  (N.  « People  v.  8azton,  22  N.  Y.  800, 

Y.)  896,  84  Am.  Dec.  83;  People  v.  78  Am.  Dec.  191;  Contra,  Newton  «. 

Seaman,  6  Den.  (N.  Y.)  409.    See  Newell,  26  Minn.  529.    See  State  v. 

SBpeciallj  Ereits  v,  Behrensmeyer;  Griffey,  6  Neb.  161. 

125111.  141,  8  Am.  St.  Rep.  849.  «Kreitz  «.  Behrensmeyer,  125  111. 

<  Attorney  General  «.  Ely,  4  Wis.  141,  17  N.  B.  Rep.  282,  8  Am.  St 

420;  Perkins  e.  Carraway,  59  Mias.  Rep.  849. 

tS2.    O&ntra,  under  statute.  Deloatch  •  Pec^le  e.  Cicott,  16  Mich.  288,  97 

•I  Rogers,  86  N.  C.  857,  Am.  Dec.  141. 

s  People  9.  Holden,  28  Cal.    128;  t  The  statute  referred  to  Is  as  fol- 

BUie  9.  Pierce,  85  Wis.  98.  lows: 
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But  if  the  name  is  placed  above  the  name  of  another  candidate 
for  the  same  office,  so  as  to  partially  obliterate  it,  I  think  that 
would  be  sufficient  to  show  an  intent  to  vote  against  the  one  and 
for  the  other."  * 

§  199.  Names  must  be  (dearly  ezproBsed. — ^The  names  of  the 
persons  intended  to  be  voted  for  should  be  clearly  and  plainly 
expressed.  If  part  of  the  name  only  be  given,  or  if  it  be  so  de- 
fectively written  or  printed  as  to  be  illegible,  it  can  not  be 
counted.' 

But  errors  in  spelling  will  not  vitiate  the  ballot  if  the  sound 
be  the  same ; '  nor  will  the  omission  of  a  middle  letter,*  or  of  a 
suffix  or  addition  to  the  name,'  or  the  giving  of  a  wrong  middle 
letter,'  there  being  no  other  candidate  to  whom  the  name  as  given 
would  properly  apply;  nor  will  the  use  of  well  known  and  com- 
monly adopted  abbreviations  of  the  first  name; '  nor,  in  some 
cases,  the  total  omission  of  the  first  name.' 


"  The  ballot  shall  be  a  paper  ticket, 
which  BhallcoDtaln,  written  or  printed, 
or  partly  written  and  partly  printed, 
the  names  of  all  the  persons  for  whom 
the  elector  intends  to  vote,  and  shall 
designate  the  office  to  which  each 
person  so  named  is  intended  to  be 
chosen;  but  no  ballot  shall  contain  a 
greater  number  of  names  of  persons, 
ai  duignaUd  to  any  office^  than  there 
are  persons  to  be  chosen  at  the  elec- 
tion to  fill  such  office." 

1  The  decision  in  this  point  is  fol- 
lowed in  Eeeler  «.  Robertoon,  27 
Mich.  116. 

t  People  0.  Cicott»  16  Mich.  288,  97 
Am.  Dec  141. 

•  Thus  votes  for  "Finegan"  and 
•Tinnlgah"  are  properly  counted 
for  "Finnegan."  People  c.  May- 
worm,  6 Mich.  146.  "Kriiz,"  '•Krietz" 
and  "Critz"  are  properly  counted  for 
"  Ereitz."  Ereitz  9.  Behrensmeyer, 
126  111.  141, 8  Am.  St.  Rep.  349, 17  N. 
E.  Bep.  282. 

4  Thus  votes  for  "  John  Jochim  ** 
were  held  to  be  properly  counted  for 


"John  W.  Jochim  "  where  the  latter 
was  the  candidate,  and  there  was  no 
offer  to  show  that  there  was  another 
person  by  the  name  of  John  Jochim 
in  the  district.  People  a.  Eennedy^ 
87  Mich.  67. 

»  People  «.  Cook,  14  Barb.  (N.  Y.> 
259.  s.  o.  8  N.  Y.  67,  69  Am.  Dea 
461,  where  it  was  found  that  ballots 
given  for  Benjamin  Welch  were  in- 
tended for  Benjamin  Welch,  Jr.,  and 
it  was  held  that  they  should  be 
counted  for  him. 

•  Thus  votes  cast  for  Alvin  J.  Wil* 
loughby  will  be  counted  for  Alvln  L. 
Willoughby,  where  such  was  the  in* 
tention  of  the  voters.  State  «. 
Gates,  48  Conn.  683.  But  see  Opin- 
ion of  Judges,  88  Me.  697. 

▼  Thus  "Geo."  will  be  counted  to 
George,  "Jas."  to  James,  "Thos.'* 
to  Thomas,  and  the  like.  People  n 
Tisdale,  1  DougL  (Mich.)  69. 

*Thu8  where  Joseph  Talkington 
was  the  candidate,  votes  were  held 
properly  counted  for  him  which  read 
simply  "  Talkington."   Tklkingtonvi 
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So,  by  the  weight  of  authority,  a  ballot  wli ^eh  containB  only 
the  initialB  of  the  Christian  or  first  name  of  the  candidate  ia  suf- 
ficient, where  there  are  not  two  candidates  of  tlie  same  name  and 
initials  for  the  same  office.' 


Turner,  71  HI.  884.  8o  votes  for 
''BehnnBmeyer"  were  counted  for 
Charles  F.  A.  Behrenameyer,  where 
no  other  Behrensmeyer  was  a  candi- 
date. Ereits  v.  Behrensmeyer,  125 
lU.  141,  8  Am.  St.  Rep.  849. 

In  Newton   ft  Newell,   26  Minn. 
629,  the  court,  by  Bkrst,    J.  say: 
"With  reference  to   the  name  by 
which  a  candidate  may  be  sufficiently 
designated,  we  regard  the  following 
rules  to  be  correct:    If,  for  a  certain 
office,  there  is  but  one  person  running 
of  a  giyen  name,  say  the  name  of 
Frank    B.    Newell,    a    ballot    for 
"  Newell  ••    simply,     without     any 
Christian  name  or  initial  thereof,  will 
pass,   and   should   be   counted   for 
Frank  S.  Newell;  and  so  should  a  bal- 
lot for  Frank  Newell,or  F.  E.  Newell, 
orF.  Newell.    Bo,  if  to  designate^the 
person   roted   for,    letters  are  used 
which  do  not  spell  the  name  'Newell,' 
but    do    spell   a    word    which    is 
idmn  ionans,  this  should  be  counted. 
AH  these  should  be  counted,  for  the 
reason  that  they  derignate  the  person 
Intended  to  be  voted  for  with  reason- 
able  certainty. 

But  nnless  the  ballot  is  of  one  of 
these  kinds,or  of  equivalent  certainty, 
(as  it  possibly  may  be,  though  we  do 
not  now  perceive  how)  it  should  be  re- 
jected. Therefore  a  ballot  for  '  Nail,' 
or  *  Null,'  or  'Neden,'  or  'W.  Null' 
should  not  be  counted  for  Newell. 
Neither  should  a  ballot  for  'New,' 
or  'Newt/  or  'Newlo.'  or  'Newn,' 
or  'Neto,'  be  counted  for  a  candi- 
date of  the  name  of  Newton. 
'Nnton'  and  'Newten'  may,  how- 
ever, be  properly  counted  for  such 
candidate." 


In  Missouri,  however,  where  Caleb 
Gumm  and  Joel  D.  Hubbard  were 
the  candidates  and  most  of  the  voters 
were  Germans,  ballots  for  "J.  D. 
Huba,"  "J.  D.  Hubba,"  "Huber" 
and  "J.  D.  Hub  "  were  counted  for 
Hubbard.  Gumm  v,  Hubbard,  — 
Mo.  —  11  B.  W.  Rep  61. 

1  The  case  which  has  probably  gone 
the  farthest  in  this  direction  among 
the  early  cases,  is  Attomey-Gkneral «. 
Ely,  4  Wis.  420,  where  votes  cast  for 
•'D.  M.  Carpenter,"  *'M.  D.  Carpen- 
ter," "M.  T.  Carpenter"  and  "Car- 
penter "  were  allowed  to  be  counted 
for  Matthew  H.  Carpenter,  the  jury 
having  found,  from  the  evidence  be- 
fore them,  that  these  votes  were, 
when  cast,  intended  to  be  for  him. 

In  People  v.  Ferguson,  8  Cow.  (N. 
Y.)  102,  ballots  cast  for  H.  F.  Yates 
were  held  properly  be  counted  for 
Henry  F.  Yates,  if  the  Jury  were  of 
the  opinion  that  they  were  intended 
for  him.  This  ruling  was  followed 
in  People  f>.  Seaman,  6  Den.  (N.  Y.) 
409  and  People  v.  Cook,  8  N.  Y.  67, 
69  Am.  Dec.  451.  Bee  also  in  Mc- 
Eenzie  «.  Braxton,  42d  Congress; 
Chapman  o.  Ferguson,  1  Bart.  267; 
Gunter  e.  WlUshire,  48d  Congress. 
Bee  also  Clark  e.  Robinson,  88  111. 
498;  Talkington  v.  Turner,  71  111. 
284;  State  v.  Gates,  48  Conn.  588; 
Wimmer  v.  Eaton,  72  Iowa,  874,  2 
Am.  St.  Rep.  250;  State  v.  Williams, 
96  Mo.  159.  8  B.  W.  Rep  416. 

Early  cases  in  Michigan  were  to 
the  contrary:  People  v.  Tisdale,  1 
Dougl.  69;  People  v,  Higgins,  8 
Mich,  288,  61  Am.  Dec.  491,  but  in  a 
subsequent  case  the  majority  of  the 
court  expressed  the  opinion  that  they 
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Bnt  where  the  name  need  is  altogether  different,  or  is  not  idem 
sonanSj  and  is  not  a  mere  abbreviation,  the  ballot  cannot  be 
counted.' 

§  200.  Slight  Irregularities  do  not  yitiate. — Slight  irregu- 
larities in  the  ballot  which  deceive  no  one  can  not  vitiate  it  If 
the  ballot  expresses  the  intention  of  the  voter  with  reasonable 
certainty,  it  is  sufficient,  and  should  be  counted.* 

Thus  the  omission  of  the  word  ^^or^'  before  the  name  of  the 
office,  is  a  harmless  error.*  And  the  fact  that  the  ballot  reads 
'*to  fill  vacancy"  where,  though  a  vacancy  had  existed,  it  was 
already  filled  by  temporary  appointment;*  or  for  "police  jus- 
tice," when  it  should  have  been  for  "police  magistrate;"*  or  for 
trustees  oi  public  schools  when  trustees  of  common  sehooh  wkre 
being  elected  ;•  or  for  "superior  judge"  when  it  should  have  been 
for  "judge  of  the  superior  court ;"  '  or  for  "circuit  clerk"  instead 
of  for  "clerk  of  the  circuit  court  ;"•  or  "for  congress"  instead  of 
"for  representative  in  congress,"'  can  deceive  no  one  and  the 
irregularity  should  be  disregarded.  So  mistakes  in  the  number 
of  the  district,  where  no  one  is  misled,  are  harmless."* 

§  201.    But  Ballot  must  be  reasonably  oertaln. — But  at  the 


were  unsound  in  priociple,  though 
they  were  adhered  to  on  the  ground 
of  Uare  deeiiii.  People  «.  Gicott,  16 
Mich.  288.  97  Am.  Dec.  141.  See 
also  People  v.  McNeal,  68  Mich.  294. 
See  also  Opinion  of  Judges,  64  Me. 
696,  where  it  is  held  that  where  Totes 
have  been  returned  to  the  Secretary 
of  State  as  cast  for  William  H.  Smith, 
W.  H.  Smith  and  W.  Smith,  the  goT- 
emor  and  council  cannot  count  them 
all  for  William  H.  Smith.  See  also 
Clark  V.  County  Examiners,  126 
Ma£8.  282,  where  it  was  held  that 
Totes  cast  for  '*  L.  Clark  "  could  not 
be  counted  by  the  canyassers  for 
Leonard  Clark,  though  it  was  inti- 
mated that  on  a  trial  eyidence  might 
be  adduced  to  show  that  they  were 
intended  for  him. 
>  People  «.  Cicott»  16  Mich.  283, 97 


Am.^  Dec.   141;  State  v.  Judge,  18 
Ala.  806. 

•  Clark  9.  Commissioners,  88  Eans. 
202,  62  Am.  Rep.  626;  Hawes  t. 
Miller,  56  Iowa,  895;  State  v.  El- 
wood,  12  Wis.  651;  Detroit,  &c.  R 
R  Co.  V.  Bearss,  89  Ind.  598;  State 
V.  Metzger,  26  Eans.  895;  Cattell  «. 
Lowry,  45  Iowa,  478;  Holland  v,  Da- 
vis, 86  Ark.  446;  Peck  v.  Weddell, 
17  Ohio  St.  271;  Brown  v.  McCoUom, 
76  Iowa  479,  41  N.  W.  Rep.  197. 

•  People  9.  Cicott,  16  Mich.  283,  97 
Am.  Dec.  141. 

4  State  «.  Mechem,  81  Eans.  485. 
•People  c.  Matteson,  17111.  167. 

•  People  «.  McManus,  84  Barb.  (N. 
Y.)620. 

V  Coffey  V.  Edmonds,  58  Cal.  62L 

•  Applegate  v.  Eagan,  74  Mo.  258. 

•  State  «.  Berg,  76  Mo.  136. 

>•  IngliB  0.  Shepherd.  67  Cal.  469. 
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Bame  time  the  ballot  must  indicate  the  person  and  the  office  with 
reasonable  certainty,  or  it  can  not  be  counted.^  Thus  if  there  are 
two  offices  to  be  filled  and  the  ballot  does  not  indicate  for  which 
the  persons  named  are  chosen,  or  if  officers  are  to  be  elected  for 
different  terms  and  the  ballot  does  not  show  for  which  term  the 
officer  is  chosen,  it  must  be  rejected.' 

So  where  a  legislative  act  authorizes  the  submission  of  a  cer- 
tain question  to  the  electors,  without  prescribing  the  form  of  the 
ballot  to  be  used,  it  is  neccssarj  in  order  to  render  the  vote 
operative,  that  the  ballot  of  the  voter  should  show  that  the  spe- 
cific question  contemplated  by  the  act  was  passed  upon.' 

§  202.  Feifbot  Ballot  is  oomclnaiTeBvidenoe  of  Voters  Intent. 
— Where  the  ballot  is  perfect,  containing  neither  uncertainties, 
ambiguities  nor  imperfections,  it  must  be  accepted  as  conclusive 
evidence  of  the  voter's  intention,  and  evidence  aliunde  can  not 
be  received  to  give  the  ballot  a  meaning  or  effect  different  from 
that  which  appears  upon  its  face/    The  ballot  may  be  void. 


■  Although  a  candidate's  name  is 
fnritUn  above  the  name  of  the  office 
on  the  ballot,  it  will  be  construed  as 
a  vote  for  him  where  the  printed 
name  below  the  name  of  the  office  is 
erased.  So  votes  are  held  to  have 
been  intended  for  different  offices, 
rather  tlian  as  two  votes  for  one  of- 
fice, where  ballot  contains  the  name 
of  an  office  and  a  candidate's  name 
prinisd  below  it,  and  below  that  an- 
other name  %»iUen  in,  followed  by 
the  name  of  another  office,  the  can- 
didate's name  under  the  latter  office 
being  erased.  Bat  where  the  printed 
name  under  the  designation  of  the 
office  is  stricken  out,  and  the  name  of 
one  of  the  candidates  for  that  office 
is  written  in  below  the  name  of  an- 
other officer  and  below  the  printed 
name  of  the  candidate  for  that  office, 
evidence  is  not  admLssible  to  show 
for  what  office  the  name  so  written 
la  was  intended.  Ereita  n.  Behrens- 
meyer.l^S  111.  141, 8  Am.  St.  Rep.  849. 

•Milligan's  Appeal,  96  Pean.  S22; 
/»  fv  Gilleland,  96  Penn.  224.    But 


voter's  intention  may  be  shown  to  ex- 
plain. Phelps  «.  Gk>ldthwaite,  16 
Wta.  146. 

'People  0.  Township  Board,  14 
Mich.  28. 

«  Wimmer  n.  Eaton,  72  Iowa  874, 
2  Am.  St  Rep.  250.  In  the  case  it 
is  said:  "If  the  ballot  is  found  to  be 
perfect,  that  is,  if  it  expresses  a  cer- 
tain intent  by  the  elector,  it  must  be 
accepted  as  the  exclusive  evidence  of 
his  intent.  Thus  if  it  bears  the  name 
of  a  person  who  is  eligible  to  the  of- 
fice voted  for,  it  affords  the  roost  sat- 
isfactory evidence  that  it  was  the 
elector's  intention  to  vote  for  that 
person;  and  it  would  be  contrary  to 
all  the  analogies  of  the  law  to  per- 
mit proof  by  extrinsic  evidence  of  a 
contrary  intent**  See  also  People  «. 
Seaman,  6  Denio  (N.  Y.)  409. 

So  where  a  ballot  was  printed  for 
Samuel  Tcley^  evidence  is  inadmissi- 
ble that  it  was  intended  for  Samuel 
Tdbey.  People  e.  McKeal,  68  Mich. 
294.  See  also  Anderson  «.  Winfree, 
—  Ky.  — ,  4  B.  W.  Rep.  851. 
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bnt  if  it  is  not  ambigaoua  it  can   not  be  aided  bj  extrinsie 
proof.* 

§  208.  Sxtrinsio  Evidenoe  to  explain  Ballot. — The  qnestion 
of  the  admissibility  of  extrinsic  evidence  to  explain  imperfections, 
uncertainties  and  ambignities  in  the  ballot,  is  one  npon  which  the 
authorities  are  not  entirely  in  harmony,  but  it  is  believed  that  the 
weight  of  authority  sustains  the  rule  given  by  Judge  Coolet  in 
his  treatise  on  Constitutional  Limitations.* 

^'We  think  evidence  of  such  facts  as  may  be  called  the  circum- 
stances surrounding  the  election, — such  as  who  were  the  candi- 
dates brought  forward  by  the  nominating  conventions ;  whether 
other  persons  of  the  same  names  resided  in  the  district  from  which 
the  officer  was  to  be  chosen,  and,  if  so,  whether  they  were  eligi* 
ble  or  had  been  named  for  the  office ;  if  a  ballot  was  printed 
imperfectly,  how  it  came  to  be  so  printed,  and  the  like, — is 
admissible  for  the  purpose  of  showing  that  an  imperfect  ballot 
was  intended  for  a  particular  candidate,  unless  the  name  is  so  dif- 


1  See  McEinoon  v.  People,'  110  IlL 
806.  Here  votes  cast  for  Joseph  M. 
were  counted  for  Henrj  M.  on  a 
showiog  that  the  tickets  were  so 
printed  by  mistake,  and  that  voters 
supposed  that  Henry  was  named 
Joseph,  there  being  no  such  candi- 
date as  Joseph  M.,  and  no  such  per- 
son in  the  election  district. 

In  Kreitz  o.  Behrensmeyer,  125  111. 
141,  8  Am.  St.  Rep.  849,  it  is  said: 
"Manifestly  it  would  not  be  compe- 
tent to  hear  the  voter  say  that  he 
intended  a  ballot  plainly  for  a  par- 
ticular name,  for  one  having  no  such 
similarity  of  sound  as  that  one  might 
reasonably  be  intended  for  the  other; 
and  it  is  quite  as  obvious  that  it  is 
competent  to  prove,  by  the  elector, 
what  he  understood  the  names  of  the 
candidates  to  be  and  how  he  reads  his 
ballot  If  he  has  used  the  letters  of 
a  foreign  language  to  express  tlie 
name,  it  is  competent  to  prove,  by 
the  voter,  or  by  some  one  else  versed 
in  that  language,  what  word  or  words 


they  make.  If  the  characters  are  so 
complex  in  their  formation,  or  so  im- 
perfectly framed,  or  so  obscurely 
impressed,  as  to  make  it  difficult  to 
read  them,  it  is  competent  to  prove, 
by  any  one  understanding  them,  what 
they  are.  What  is  not  admissible  is 
to  show  that  something  was  intended 
which  is  plainly  contradictory  of 
what  was  done — as  for  instance,  that 
a  ballot  cast  with  the  name  of  Jones 
for  a  particular  office  upon  it  was  in- 
tended to  be  a  vote  for  Smith  for  the 
same  office.  And  so,  upon  like  prin- 
ciple, where  it  is  shown  that  there 
has  been  what  appears  to  be  an  eras- 
ure of  a  name,  it  may  be  shown  that 
it  was  not  done  by  the  voter,  or  that 
it  was  the  result  of  an  accident,  and 
not  of  intention;  bat  the  fact  of  eras- 
ure being  conceded  to  have  been  the 
deliberate  act  of  the  voter,  it  cannot 
be  explained  that  by  it  he  intended  a 
different  result  from  that  which  the 
law  implies  from  it." 
1 6th  ed.  p.  768. 
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ferent  that  to  thns  apply  it  would  be  to  contradict  the  ballot 
itself;  or  unless  the  ballot  is  so  defective  that  it  fails  to  show  any 
intention  whatever ;  in  which  cases  it  is  not  admissible. 

And  we  also  think  that  in  any  case  to  allow  a  voter  to  testify 
by  way  of  explanation  of  a  ballot  otherwise  fatally  defective,  that 
he  voted  the  partionlar  ballot,  and  intended  it  for  a  particular 
candidate,  is  exceedingly  datgerous,  invites  corruption  and  fraud, 
«nd  onght  not  to  be  suffered.  Nothing  is  more  easy  than  for 
reckless  parties  thus  to  testify  to  their  intentions,  without  the 
possibility  of  their  testimony  being  disproved  if  untrue ;  and  if 
one  falsely  swears  to  having  deposited  a  particular  ballot,  unless 
the  party  really  depositing  it  sees  fit  to  disclose  his  knowledge, 
the  evidence  must  pass  unchallenged ;  and  the  temptation  to  sub- 
ornation of  perjury,  when  public  offices  are  at  stake,  and  when  it 
may  be  committed  with  impunity,  is  too  great  to  allow  such  evi- 
dence to  be  sanctioned.  While  the  law  should  seek  to  give  effect 
to  the  intention  of  the  voter,  whenever  it  can  be  fairly  ascer- 
tained, yet  this  intention  must  be  that  which  is  expressed  in  due 
form  of  law,  not  that  which  remains  hidden  in  tlie  elector's 
breast ;  and  where  the  ballot,  in  connection  with  such  facts  sur- 
rounding the  election  as  would  be  provable  if  it  were  a  case  of 
contract,  does  not  enable  the  proper  officers  to  apply  it' to  one  of 
the  candidates,  policy,  coinciding  in  this  particular  with  the  gen- 
eral rule  of  law  as  applicable  to  other  transactions,  requires  that 
the  ballot  shall  not  be  counted  for  snch  candidate."  ^ 


i  "  When  it  is  apparent,"  say  the      cases  in  determining  the  intent  of  the 


coort  by  Rekd,  J.,  in  a  recent  Iowa 
case.  "  that  the  intent  of  the  elector 
Is  imperfectly  expressed  by  the  ballot, 
as  when  the  person  intended  to  be 
voted  for  is  not  certainly  identified 
by  it.  the  true  rule  is,  we  think,  to 
admit  extrinsic  evidence  in  aid  of 
•ach  imperfection.  It  often  happens 
that  the  elector  is  ignorant  or  mis- 
taken as  to  the  Christian  name  of  the 
person  for  whom  he  wishes  to  cast  liis 
ballot  In  such  cases  the  Christian 
name  Is  either  omitted  entirely  from 
the  ballot,  or  wrongly  written  there- 
on. Now,  if  no  evidence  except  the 
fwllot  could  be  resorted  to  in  such 


election,  it  is  manifest  that  the  privi- 
lege of  the  elective  franchise  would 
be  defeated  by  the  rule.  But  the  right 
to  vote  is  one  of  the  highest  privileges 
of  the  citizen,  and  it  onght  not  to  be 
defeated  by  a  technicality.  Hence 
the  courts  have  quite  generally  held 
that  resort  might  be  had  in  such 
cases  to  the  circumstances  surround- 
ing the  election,  and  the  facts  of  a 
general  public  nature  connected  with 
it,  and  that  these  might  be  considered, 
in  connection  wjth  the  ballot,  in 
determining  what  was  the  intention 
of  the  elector.  The  question  ia  elab- 
orately discussed  in  Attomey-Gene- 
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7.   Whai  oonttUutet  an  Slectioit. 

§  204.     Plurality  of  Votes  Biifflaient  for  a  Choice. — ^In  the 

absence  of  a  constitutional  or  statutory  provision  expressly 
requiring  more,  a  plurality  of  the  votes  lawfnlly  cast  is  sufficient 
to  elect.*  In  one  or  two  States  a  majority  of  the  votes  ia 
expressly  required,  but  to  require  more  than  a  plurality  in  *the 
ordinary  election  where  there  are  usually  several  candidates  for 
every  office  would  be  to  make  the  election  in  the  majority  of 
cases  impossible. 

Where  several  are  to  be  chosen  to  the  same  office,  the  requi- 
site nnmber  standing  highest  on  the  list  will  be  elected.' 

§  205.  Not  neoesaary  that  a  Minority  of  Voters  should  vote. — 
Aud  it  is  not  necessary  that  a  majority  of  the  whole  body  of  voters 
in  the  district  should  have  participated  in  the  election.  Even 
though  a  minority  only  participate,  yet,  if  the  election  be  law- 
fully held,  a  plurality  of  the  minority  will  elect.*  Those  of  the 
voters  who  remain  away  from  the  polls  are  assumed  to  assent  to 
the  action  of  those  who  do  attend,  and  those  who  do  attend  the 
election  but  fail  to  vote  for  any  office  are  presumed  to  assent  to 
the  action  of  those  who  do  vote.* 

So  where  a  question  has  been  expressly  referred  to  the  deci- 
sion of  the  "  majority  of  the  voters  "  of  a  county,  a  majority  of 
the  votes  polled  will  determine  it.* 


ral  0.  Ely,  4  Wis.  438,  and  what  we 
think  is  the  true  rule  is  there  laid 
down."  .  Wimmer  «.  Eaton,  72  Iowa, 
»74,  3  AuL  St.  Rep.  250.  See  also 
Phelps  V.  Goldthwaite,  16  Wis.  146; 
People  V.  McNeal,  63  Mich.  294; 
Kreitz  «.  Behrensmeyer,  129  111.  141, 
8  Am.  St  Rep.  849. 

>  "He  who  receives  the  highest 
number  of  earnest  valid  ballots  is  the 
one  chosen  to  the  office/'  Folobr,  J., 
in  People  o.  Clute,  50  N.  Y.  451.  10 
Am.  Rep.  508. 

<  Cooley's  Const  Lim.  779. 

»  People  V,  Clute,  50  N.  Y.  461,  10 
Am.  Rep.  508;  August  In  v.  Eggles- 
ton,  12  La.   Ann.   866;  Gillespie   o. 


Palmer,  20  Wis.  644;  Oldknow  ti 
Wainwright,  1  W.  BL  829;  Rex  t. 
Foxcroft,  2  Burr.  1017. 

«  People  V,  Clute,  50  N.  Y.  461;  10 
Am.  Rep.  508;  Louisville  &c.  R  R 
Co.  V.  County  Court,  1  Bneed  (Tenn.) 
637,  62  Am.  Dec.  424;  County  of 
Cass  V.  Johuston,  95  U.  B.  860;  Tay- 
lor V.  Taylor.  10  Minn.  107;  People*. 
Warfleld,  20  111.  159;  People  o.  Gar- 
ner, 47  III.  246;  People  «.  Wiant,  48 
Ul.  268;  State  «.  Swift,  69  Ind.  531. 

•  LouisYille  Ac.  R  RCo.  o.  County 
Court,  1  Sneed.  (Tenn.)  637,  62  Am. 
Dec.  424;  Walkers.  Oswald,  —  Md« 
—,11  Aa.  Rep.  711;  St  Joseph 
Township  «.  Rogers,  16  Wall.  (U.  &> 
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So  where  a  special  question  was  to  be  submitted  at  a  general 
election  and  was  to  be  held  approved  if  "  two-thirds  of  the 
votes  cast"  were  in  favor  of  it,  it  was  held  that  the  approval 
required  a  number  of  votes  equal  to  two-thirds  of  all  the  votes 
cast  upon  any  one  question,  or  for  all  of  the  candidates  for  any 
one  office,  voted  for  at  that  election.' 

This,  however,  assumes  that  notice  of  the  election,  when  re^ 
quired,  has  been  duly  given,*  but  if  given,  or  if  none  was 
required,  the  fact  that  the  majority  of  the  electors  paid  no  atten- 
tion to  the  notice  or  failed  to  observe  the  law  requiring  the  elec- 
tion to  be  held,  will  not  defeat  the  choice  of  those  who  do  par- 
ticipate.' 

§  206.  Efifeot  of  IneliglbiUty  of  Candidate  reoeiving  Majority 
of  Votes. — The  question  has  been  much  discussed  whether  if  the 
person  receiving  the  highest  number  of  votes  were  ineligible  to 
the  office,  the  person  who  receives  the  next  highest  number  of 
votes,  is,  if  eligible,  to  be  deemed  to  be  elected,  or  whether  the 
election  has  failed  and  no  one  is  chosen. 

The  English  rule  is,  that  if  the  ineligibility  of  the  candidate 
receiving  the  highest  number  of  votes  was  known  to  the  voters, 
or  if  the  fact  were  so  notorious  that  they  must  be  presumed  to 
have  known  of  it,  the  votes  cast  for  him  must  be  regarded  as  of 
no  avail  and  are  not  to  be  counted,  and  hence  the  eligible  candi- 
date having  the  next  highest  number  of  votes  must  be  deemed 
to  be  elected/ 

But  the  English  rule,  though  adopted  in  Indiana,^  has  had  but 


644;  County  of  Cass  9,  Johnston,  95 
XT.  8.  deO;  Everett  «.  Smith,  22  Minn. 
68. 

CknUra,  State  «.  Francis,  95  Mo.  44, 
8  S.  W.  Rep.  1 ;  State  v.  Sutterfleld, 
64  Mo.  892;  State  «.  Brassfield,  67  Mo. 
881 ;  State  «.  Mayor,  73  Mo.  485. 

See  also  Rigsbee  v.  Durham,  99  N. 
C.  841,  8  8.  £.  Rep.  749. 

■  State  «.  Anderson.  — -  Neb.  — ,  42 
K.  W.  Rep.  421. 

t  See  State  v.  Good,  41  N.  J.  296, 
where  the  people  being  in  doubt  as  to 
whether  a  yacancy  existed  and  only  a 
Terj  few  voting,  it  was  held  that 


there  was  no  election;  and  Secord  v. 
Foutch,  44  Mich.  89,  where  no  notice 
being  given  and  only  a  few  voting,  it 
was  held  there  was  no  election. 

>  People  V  Hartwell,  12  Mich.  508, 
86  Am.  Dec.  70. 

*  Rex  9.  Hawkins,  10  East  211;  Rex 
e.  Parry,  14  East  549;  Gosling  v. 
Veley,  7  Q.  B.  406;  Rex  v,  Monday, 
2  Cowp.  530;  Rex  v.  Foxcroft,  2  Bvirr. 
1017;  Regina  o.  Coaks,  8  E.  &  B. 
249;  French  «.  Nolan,  20  Wk.  Rep. 
833,  2  Eng.  Rep.  (Moak)  711. 

8  Oulick  0.  New.  14  Ind.  98,  77 
Am.    Dec    49;    Carson  v.  McPhet- 
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little  following  eke  where  in  the  United  States,  and  the  doctrine 
here  supported  by  an  undoubted  preponderance  of  authority  is 
that  though  the  candidate  receiving  the  highest  number  of  ^otes 
may,  because  of  his  ineh'gibility,  fail  of  election,  yet  the  votes 
cast  for  him  are  so  far  effectual  as  to  prevent  the  election  of 
other  candidates,  and  there  is  no  election  at  all.' 


ridge.  15  Ind.  827;  Price  v.  Baker,  41 
Ind.  673, 18  Am.  Rep.  |^. 

In  the  case  last  cited  it  is  said  by 
DowAJfiY,  J.: 

"It  is  a  principle  of  law  well  set- 
tled in  this  State,  that  where  a  ma- 
jority of  the  ballots  at  an  election  are 
given  to  a  candidate  who  is  not  eligi- 
ble to  the  offtce,  the  ballots  so  cast 
are  not  to  be  counted  for  any  pur- 
pose. They  cannot  be  counted  to 
elect  the  ineligible  candidate  or  to  de- 
feat the  election  of  an  opposing  can- 
didate by  showing  that  he  did  not 
receive  a  majority  of  the  yotes  cast  at 
such  election.  They  are  regarded  as 
illegal,  and  as  having  no  effect  upon 
the  election  for  any  purpose.  As  a 
consequence,  it  follows  that  the  can- 
didate who  is  eligible,  having  the 
highest  number  of  legal  votes, 
though  the  number  may  be  less  than 
the  number  of  votes  cast  for  the  ineli- 
gible candidate,  and  less  than  a  ma- 
jority of  all  the  votes  cast  at  such 
election,  is  entitled  to  the  office.  Ou- 
lick  V,  New,  14  Ind.  93,  77  Am.  Dea 
49. 

But  the  rule  is  applicable  to  those 
cases  only  where  different  persons 
are  candidates  for  the  same  office, 
and  it  has  no  application  to  cases 
where  two  or  more  persons  are  can- 
didates at  the  same  election  for  dif- 
ferent offices.  To  apply  the  rule  in 
such  a  case  would  be  to  put  a  party 
into  office  for  whom,  as  a  candidate 
for  that  office,  none  of  the  electors 
had  voted." 

'  SUte  «.  Giles,  1  Chand.  (Wis.) 


112,  52  Am.  Dec.  149;  State  o.  Smith, 
14  Wis.  497;  State  «.  Tierney,  28  Wis. 
480;  Saunders  e.  Haynes,  13  Cal.  145; 
Fish  «.  Collens,  21  La.  Ann.  889; 
State  0.  Gastinel,  20  La.  Ann.  114; 
State  0.  Vail,  58  Mo.  97:  State  v, 
Boal,  46  Mo.  528;  Sublett  v.  Bedwell, 
47  Miss.  266,  12  Am.Rep.  338;  State  o. 
Swearingen,  12  Qa  24;  ComuEion- 
wealth  9.  Cluley,  56  Penn.  270,  94 
Am.  Dec.  76;  Opinion  of  Judges,  88 
Me.  97;  In  n  Corliss,  11  R  L  688,  28 
Am.  Rep.  588.  Barnum«.  Oilpin, 
27  Minn.  466,  88  Am.  Rep.  304;  Craw- 
ford 0.  Dunbar,  52  Cal.  86;  Dryden  si 
Swinburne,  20  W.  Va.  89. 

Even  the  death  of  the  candidate  re- 
ceiving the  highest  vote,  a  few  hoais 
before  the  opening  of  the  polls,  does 
not  elect  the  next  highest  candidate, 
although  the  voters  and  Judges  of 
election  knew  of  the  death.  State  fF. 
Walsh,  7  Mo.  App.  142. 

In  People  «.  Molitor,  28  Mich.  841, 
it  appeared  that  the  statute  provides 
that  "the  persons  having  received 
the  greatest  number  of  votes  given 
for  any  office,  at  such  election,  shall 
be  deemed  and  declared  duly  elect- 
ed." Said  Campbbll,  0.  J.:  "It 
does  not,  under  any  circumstances, 
allow  a  minority  candidate  to  be 
deemed  elected, — whether  the  person 
for  whom  the  majority  appear  to 
have  voted,  can  or  cannot  be  in- 
stalled. The  majority  here  are 
alleged  by  the  plea  to  have  voted  for 
some  one  whom  they  designated  as 
'L.  C.  Crawford.*  Whether  there  is  in 
fact  a  person  of  that  name  or  not 
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In  a  leading  case  in  New  York  it  was  held  that  the  knowledge, 
on  the  part  of  the  voters,  of  the  ineligibility  of  the  leading  can- 
didate  might  be  each  as  to  indicate  an  intention  on  their  part  to 
throw  away  their  votes,^  but  there  mnst  be  actual  knowledge 


does  not  change  the  state  of  the 
caovass,  nor  make  sixty-nine  a  larger 
namber  tlian  seyenty-two." 

>  People  «.  Clute,  60  N.  Y.  451, 10 
Am.  Rep.  008.  In  this  case  Foloeb, 
J. ,  says:  "  There  may  be  a  disquali- 
fying fact  80  patent  or  notorious,  as 
that  knowledge  in  the  elector  of  the 
ineligibility  may  be  presumed  as 
matter  of  law.  In  modem  times 
Lord  DsNMAir,  0.  J.,  thus  puts  a 
«ase:  '  No  one  can  doubt  that  if  an 
elector  would  nominate  and  vote  only 
for  a  woman  to  fill  the  office  of  mayor, 
or  burgess  in  parliament,  his  vote 
-would  be  thrown  away;  there  the  fact 
-would  be  notorious,  and  every  man 
would  be  presumed  to  know  the  law 
apon  that  fact'  Gosling  v.  Yeley,  7 
Ad.  ft  £1L  N.  R.  406.  480,  58  Eng. 
Oom«  Law  406.  In  the  same  case, 
the  learned  Judge  says  that '  the  re- 
sult of  the  decisions  appears  to  be 
this;  where  a  majority  of  the  electors 
Tote  for  a  disqualified  person,  in  igno- 
rance of  the  fact  of  disqualification, 
the  election  may  be  void  or  Yoidable, 
or,  in  the  latter  case,  be  capable  of 
being  made  good,  according  to  the 
nature  of  the  disqualification.  The 
objection  may  require  ulterior  pro- 
ceedings to  be  taken  before  some 
competent  tribunal,  in  order  to  be 
made  available;  or  it  may  be  such  as 
to  place  the  elected  candidate  on  the 
same  footing  as  if  he  never  had  ex- 
isted, and  the  votes  for  him  were  a 
nullity.'  And  then,  referring  doubt- 
less to  the  viva  voce  manner  of  voting 
in  England,  and  to  the  manner  of 
keeping  of  poll  books  there,  and  to 
the  fact  of  the  number  of  electors 
there  being  small,  so  that  for  whom 


each  elector  has  voted  is  known,  and 
he  may  be  safely  allowed  to  recall  his 
vote  for  an  ineligible  person,  and 
give  it  for  another  eligible,  the 
learned  Judge  continues;  'But  in  no 
such  case,  are  the  electors  who  vote 
for  him  deprived  of  their  vote  if  the 
fact  becomes  known,  and  is  declared 
while  the  election  is  still  incom- 
plete. They  may  instantly  proceed  to 
another  nomination  and  vote  for  an- 
other candidate.  If  it  be  disclosed 
afterward,  the  party  elected  may  be 
ousted  and  the  election  declared  void; 
but  the  candidate  in  the  minority 
will  not  be  deemed  ipio  faeio  elected. 
But  where  an  elector,  before  voting, 
receives  due  notice  that  a  particular 
candidate  is  disqualified,  and  yet  will 
do  nothing  but  tender  his  vote  for 
him,  be  must  be  taken  voluntarily  to 
abstain  from  exercising  his  fran- 
chises.' To  which  we  add,  that  not 
only  must  the  fact  which  disqualifies 
be  known,  but  also  the  rule  or  enact- 
ment of  law  which  makes  the  fact 
thus  efi^ectual. 

In  the  multitude  of  cases  in  which 
the  question  has  arisen,  we  think 
that  up  to  this  point  there  is  no  es- 
sential difference  of  result  All  agree 
that  there  must  be  prior  notice  to  or 
knowledge  in  the  elector  of  fact  and 
law  to  make  his  vote  so  ineffectual  aa 
that  it  is  thrown  away.  But  some  say 
that  if  there  be  a  public  law,  declara- 
tory that  the  existence  of  a  certain 
fact  creates  ineligibility  in  the  candi- 
date, the  elector,  having  notice  of 
that  fact  is  conclusively  presumed  in 
law  to  have  knowledge  of  the  legal 
rule,  and  to  be  deemed  to*have  voted 
in  persistent  disregard  of  it.    Others 
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both  of  the  fact  and  the  law.     Says  the  court,  per  Folgeb,  J., 
^  the  existence  of  the  fact  which  disqualifies,  and  of  the  law 


deny  that  the  maxim  'Ignorantia 
Juris  esocuiet  neminem*  even  with  the 
clause  of  it  *quodquUque scire  Unetur* 
not  often  quoted,  can  be  carried  to 
that  length,  and  insist  that  there  does 
not  apply  to  this  question  the  lule 
that  all  citizens  must  be  held  to  know 
the  general  laws  of  the  land,  and  the 
special  law  afTecting  their  own  lo- 
cality. 

That  maxim,  in  its  proper  appli- 
cation, goes  to  the  leng^  of  denying 
to  the  offender  against  the  criminal 
law  a  Justification  in  his  ignorance 
thereof;  or  to  one  liable  for  a  breach 
of  contract,  or  forlsivil  tort,  the  ex- 
cuse that  he  did  not  know  of  the  rule 
which  fixes  his  liability.  It  finds  its 
proper  application  when  it  says  to 
the  elector,  who,  ignorant  of  the  law 
which  disqualifies,  has  voted  for  a 
candidate  ineligible,  your  ignorance 
will  not  excuse  you  and  save  your 
vote;  the  law  must  stand,  and  your 
vote  in  conflict  with  it  must  be  lost 
to  you.  But  it  does  not  have  a 
proper  application  when  it  is  carried 
further,  and  charges  upon  the  elector 
such  a  presumption  of  knowledge  of 
fact  and  of  law  as  finds  him  full  of  the 
intent  to  vote  in  the  face  of  knowl- 
edge, and  to  so  persist,  in  casting  his 
vote  for  one  for  whom  he  knows  it 
cannot  be  counted,  as  to  manifest  a 
purpose  to  waste  it.  The  maxim  it- 
self concedes  that  there  may  be  a 
lack  of  actual  knowledge  of  the  law. 
For  it  is  ignorance  of  it  wbich  shall 
not  excuse.  Then  the  knowledge  of 
the  law,  to  which  each  one  is  held, 
is  a  theoretical  knowledge;  and  the 
doctrine  urged  upon  us  would  carry 
a  theoretical  knowledge  of  the  stat- 
ute further  than  goes  the  stat- 
ute itself.     The  statute  but  makes 


ineffectual  to  elect  the  votes  given 
for  one  disqualified.  The  doctrine 
would  make  knowledge  not  actual, 
of  that  statute  thus  limited,  waste 
the  votes  of  the  majority,  and  bring 
about  the  choice  to  office  by  the  votes 
of  a  minority.  We  are  not  cited  to 
nor  do  we  find  any  decision  to  that 
extent  of  any  court  in  this  State.  The 
industrious  research  of  the  learned 
counsel  for  the  relator  has  found 
some  from  courts  in  sister  States. 
Gulick  V.  New  (14  Ind.  97,  77  Am. 
Dec.  49)  is  to  that  effect  Carson  v. 
McPhetridge  (15  Ind.  881),  foUowa 
the  last  cited  case.  Hatcheson  v. 
Tilden  (4  Har.  A  McH.  279)  was  a 
case  at  nisi  prius,  and  is  to  that  ef- 
fect. With  respect  for  these  author- 
ities, we  are  obliged  to  say  that  they 
are  not  sustained  by  reasoning  wbich 
draws  with  it  our  Judgment.  Com- 
monwealth 0.  Read  (2  Ashmead  261) 
is  also  cited.  But  that  was  a  case  of 
a  board  of  twenty,  assembling  into  a 
room  to  electa  county  treasurer.  On 
motion  being  made  to  elect  viva  voce, 
a  protest  was  made  that  a  law  under 
which  they  were  acting  prescribed  a 
vote  by  ballot.  Thus  actual  notice 
of  law  and  fact  was  brought  directly 
to  each  elector  before  voting.  Nine- 
teen persisted  in  voting  viva  voce. 
These  were  held  to  be  wasted  votes. 
One  voted  by  ballot,  and  his  vote  was 
held  to  prevail,  and  the  person  he 
voted  for  to  be  elected.  Common- 
wealth V,  Cluley  (66  Penn.  St.  270, 
94  Am.  Dec.  75)  is  also  cited.  But 
the  language  of  the  count  there  is: 
*The  votes  cast  at  an  election  for  a 
person  who  is  disqualified  from  hold- 
ing an  office  are  not  nullities.  They 
cannot  be  rejected  by  the  inspectors 
or  thrown  out  of  the  count  by  the  re- 
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iHrhich  makes  that  fact  operate  to  disqualify,   mnst  be  brought 
home  80  closely  and  so  clearly  to  the  knowledge  or  notice  of  the 


tarn  Judges.  The  disqualified  person 
Is  a  person  stlU,  and  eyery  vote 
thrown  for  him  is  formal.'  And  that 
^was  the  case  of  one  who  was  ineligi- 
ble hy  reason  of  haying  held  the  of- 
fice of  sheriff  of  a  county,  and 
became  a  candidate  in  the  same 
county  for  the  same  office  before  the 
lapse  of  time  prescribed  by  the  con- 
stitution ;  a  case  in  its  facts  quite  like 
this  in  hand. 

The  relator  also  cites  many  in- 
stances of  the  action  of  legislatiye 
bodies  and  their  committees.  As  to 
these,  a  respectable  authority  on 
these  questions  has  remarked,  'that 
they  cannot  be  said  to  afford  any  pre- 
cise or  useful  principle,'  (1  Peckwell 
600);  and  learned  counsel,  arguing 
in  support  of  the  principle  now 
claimed  by  the  relator,  has  conceded 
that  *no  fixed  principle  is  established 
by  the  decision  of  committees.' 
(Galway  Election  Oases,  2  Moak  Eng. 
Gases  714);  and  it  may  safely  be  said 
that  they  are  not  so  concluiriye  and 
satisfactory  as  Judicial  determina. 
tions,  as  it  is  difficult  to  arriye  at  the 
exact  principle  upon  which  the  yotes 
of  so  many  as  constitute  a  legislatiye 
body  are  put  Besides  that,  they  are 
not  uniform,  but  quite  diyerse  in 
their  results,  as  appears  from  the  cita- 
tions of  the  counsel  of  the  relator,  and 
the  instances  noted  in  66  Penn.  St. 
supra. 

We  haye  consulted  many  of  the 
authorities  cited  to  us  from  the  Eng- 
lish books;  and  in  them  it  will  be 
found,  we  think,  that  where  it  was 
held  that  yotes  for  an  ineligible  per- 
son  would  be  treated  as  thrown  away, 
it  was  not  extended  beyond  cases  in 
which  there  was  actual  notice  of  fact 
and  law  to  the  voters  before  their 


yotes  were  cast.  Gosling  v.  Veley, 
9upra;  Bex  v.  Hawkins,  10  East  211; 
Claridge  v.  Eyelyn,  5  Barn.  &.  Aid. 
81;  Douglass,  898  n.  (22);  Rex  o. 
Parry,  14  East  549;  Rex  v.  Bridge, 
1  Maule  &  Belw.  76. 

And  there  are  American  authori- 
ties which  hold  that  if  a  majority  of 
those  yoting  by  mistake  of  law  or 
fact  happen  to  cast  their  yotes  upon 
an  ineligible  candidate,it  by  no  means 
follows  that  the  next  to  him  in  poll 
shall  receiye  the  office.  Saunders  f>. 
Haynes,  18  Cal.  145;  State  e.  Qiles, 
1  Chand.  (Wis.)  112.  52  Am.  Dec. 
149;  State  v.  Smith.  14  Wis.  497. 
And  in  Dillon  on  Mun.  Corp.  p.  176, 
§  185,  it  is  stated  that  unless  the 
yotes  for  an  ineligible  person  are  ex- 
pressly declared  to  be  yoid,  the 
effect  of  such  person  receiying  a  ma- 
jority of  the  yotes  cast  is,  according 
to  the  weight  of  American  authority, 
and  the  reason  of  the  matter  (in  yiew 
of  our  mode  of  election,  without  pre- 
yious  binding  nominations,  by  secret 
ballot,  leaying  each  elector  to  yote  for 
whomsoeyer  he  pleases),  that  a  new 
election  must  be  had,  and  not  to  giye 
the  office  to  the  qualified  person  hay- 
ing the  next  highest  number  of 
yotes.  And  tills  yiew  is  sustained 
by  a  preponderance  of  the  authorities 
cited  by  the  author  in  the  foot  note, 
some  of  which  are  cited  aboye. 

And  in  the  Queen  v.  Mayor,  Ac. .  8 
Law  Rep.  (Q.  B. )  629  after  holding  that 
though  the  electors  had  actual  notice 
of  the  fact  which  had  been  adjudged 
by  the  courto  to  disqualify,  yet 
knowledge  or  notice  in  the  elector  of 
the  adjudication  could  not  be  pre- 
sumed. It  is  further  said :  'It  is  not 
enough  to  show  that  the  yoter  knew 
the  fact  only,  but  it  is  necessary  to 
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elector,  aB  that  to  give  his  vote  therewith  indicates  an  intent  to 
waste  it  The  knowledge  most  be  such,  or  the  notice  brought  so 
home,  as  to  imply  a  willfulness  in  acting,  when  action  is  in 
opposition  to  the  natnral  impulse  to  save  the  vote  and  make  it 
effectual.  He  must  act  so  in  defiance  of  both  the  law  and  the 
fact,  and  so  in  opposition  to  his  own  better  knowledge,  that  he 
has  no  right  to  complain  of  the  loss  of  his  franchise,  the  exercise 
of  which  he  has  wantonly  misapplied." 

8.     The  Oa/MXMS  (md  Returns. 

§  207.  Canvassing  the  Vote. — ^IJpon  the  close  of  the  election 
the  inspectors  of  election  are  usually  required  to  immediately 
make  a  public  count  or  canvass  of  the  votes  cast.  Where  the 
election  is  a  local  one,  the  result  of  which  is  to  be  determined  at 
a  single  precinct,  they  are  also  ordinarily  required  to  make  a 
public  announcement  of  the  result  immediately  upon  the  dose 
of  the  canvass,  and  to  give  to  the  persons  elected  a  certificate  of 
that  fact. 

But  where  the  election  is  a  general  one  involving  the  choice, 
for  example,  of  county,  state  and  national  ofiicers,  it  is  made  the 
duty  of  the  inspectors  to  certify  or  return  in  due  form  under 
their  hands  the  total  vote,  at  their  respective  precincts,  for  each 
of  the  offices  to  be  filled  and  to  file  these  certificates  or  returns 
with  the  proper  officers  for  a  general  canvass  to  be  had  for  the 
entire  district,  as  for  the  county  and  state  canvass.^ 


show  sufficient  to  raise  a  reasonable 
inference  that  he  knew  that  the  fact 
amounted  to  a  disqaalifloation.  It 
canilot  be  said  in  all  cases  that  the 
mere  knowledge  of  a  fact,  which  in 
law  disqualifles  a  candidate  must  be 
taken  to  be  knowledge  of  all  the.  ac- 
companying drcomstances.'" 

^Bupeirising  officers  must  be  af- 
forded a  reasonable  opportunity  to 
perform  their  duties.  United  States 
0.  Clark,  dd  Fed.  Rep.  887.  Inspect- 
ors must  perform  their  duties  In  per- 
son, and  can  not  accept  the  statement 
of  clerks  or  shield  themselves  by 
showing  the  errors  of  the  clerks.    Bo- 


land  V.  People,  25  Hun  (N.  T.)  423. 
Where  the  law  requires  each  ballot  to 
be  separately  read  and  announced,  it 
is  improper  to  read  them  in  parcels, 
and  a  recount  will  be  had.  0'Gk>r- 
man  v.  Richter,  81  Minn.  25.  Fact 
that  others  than  Judges  participated 
in  the  count  will  not  invalidate  if 
count  was  correctly  made.  Roberts 
«.  Calvert,  98  N.  C.  580,  4  8.  E.  Rep. 
127;  nor  will  the  fact  that  the  me- 
chanical act  of  reading  the  ballots 
was  performed  by  the  clerks.  State  o. 
Bemier,  —  Minn.  — ,  88  N.  W.  Kep. 
868. 
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§  SOS.  Ganyassers'  Duties  are  ministerial  merely. — It  is  well 
settled  that  the  duties  of  canvassing  officers  and  boards  are  min- 
isterial merely  and  not  judicial.  Their  duty  is  to  count  the 
votes  as  cast,  and  they  have  no  authority,  unless  expressly 
granted,  to  hear  evidence  or  to  pass  upon  or  correct  alleged 
errors,  irregularities  or  frauds.* 

§  209.  Canvassing  Boards  bound  by  the  Betums. — ^And  the 
canvassing  boards  are  bound  by  the  returns,  when  in  due  form, 
and  cannot,  unless  expressly  authorized  by  law,  receive  or  regard 
anything  outside  of  them,  or  reject  them  for  other  reasons  than 
those  appearing  on  their  face.'  Beturns  void  upon  their  face 
may  be  rejected,'  but  if  the  returns  be  regular  the  duty  of  the 
canvassers  ^^  consists  in  a  simple  matter  of  arithmetic."* 

And  even  matter  appearing  upon  the  face  of  the  returns 
which  is  not,  by  law,  required  to  be  there,  is  fwnciu%  officio  and 
is  to  be  disregarded.  * 


1  People  «.  Van  Cleye,  1  Mich.  862, 
S8  Am.  Dec.  69;  People  o.  Cicott,  16 
Mich.  821,  97  Am.  Dec.  141 ;  Morgan 
0.  Quackenbufih,  22  Barb.  (N.  Y.)72; 
Dalton  «.  State,  48  Ohio  St  652,  1 
West  Rep.  778:  Opinion  of  Judges, 
68  N.  H.  621;  State  «.  Steers,  44  Mo. 
228:  People  «.  Van  Slyck,  4  Cow. 
(N.  T.)  297;  A  parte  Heath,  8  Hill 
(N.  Y.)  47;  Dishon  v.  Smith,  10  Iowa, 
212;  State  «.  Cayere,  22  Iowa,  848; 
Attorney-General «.  Barstow,  4  Wis. 
749;  State  o.  Rodman,  48  Mo.  256; 
State  f>,  Harrison,  88  Mo.  540;  Tay- 
lor o.  Taylor,  10  Minn.  107;  OTerrall 
••  Colby,  2  Minn.  180;  Leigh,  v.  State, 
60  Ala.  261;  State  o.  Wilson,  —Neb. 
--,  88  N.  W.  Rep.  81;  Maxwell  «. 
Tolly,  26  S.  C.  77,  1  S.  E.  Rep.  160. 

>  Bob  parte  Heath.  8  Hill  (K.  Y.) 
42;  Morgan  «.  Quackenbosh,  22  Barb. 
(K.  Y.)  72;  People  «.  Cook,  14  Barb. 
259,  8  K.  Y.  67,  59  Am.  Dec.  451; 
People  9.  Pease,  27  N.  Y.  45,  84  Am. 
Dec  242';  Prince  v.  Skillin,  71  Me. 
861,  86  Am.  Rep.  825;  People  v.  Kil- 
dnir,  15  HL  492,  60  Am.  Dec.  769; 


People  «.  Jones,  19  lod.  857;.  State  «. 
Harrison,  88  Mo.  540;  State  v.  Rod- 
man, 48  Mo.  256;  State  v.  Steers,  44 
Mo.  228;  Taylor  v.  Taylor,  10  Minn. 
107;  O'FerraU  v.  Colby,  2  Minn.  180; 
Bacon  «.  York  Co.  26  Me.  491;  Opin- 
ion  of  Judges,  64  Me.  596;  Peebles  v. 
Commissioners,  88  N.  C.  885;  Clark 
9.  County  Examiners,  126  Masa  282; 
State  t>.  Canyassers,  17  Fla.  29;  Moore 
«.  Keseler,  59Ind.l52;  State  9.  Hayne. 
sac.  867;  Phelps  9.  Schroder,  26 
Ohio  St.  549;  Hagge  o.  State,  10  Neb. 
51;  Opinion  of  Justices,  58  N.  H. 
640;  State  o.  Cayers,  22  Iowa,  848; 
People  9.  Hilliard,  29  III  418;  Brower 
9.  O'Brien,  2  Ind.  423;  State  v.  Hill. 
20  Neb.  119;  Lewisv.CommissionerBi 
16  Eans.  102,  22  Am.  Rep.  275. 

•  State  9.  State  Canyassers,  86  Wis. 
498;  Lawrence  County  9,  Schmaul- 
hausen,  128  Dl.  821,  14  N.  B.  Rep. 
255. 

•  Morgan  o.  Quackenbush,  22  Barb. 
(N.  Y.)  72. 

•  EsB  parte  Heath,  8  Hill  (N.  Y.)  212; 
Pennsylyanla   Dist    Election   Case. 
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So  far  has  this  doctrine  been  carried  that  it  has  been  held  that 
where  the  retarns  show  votes  distributed,  for  example  to  '^  Will- 
iam H.  Smith,"  « W.  H.  Smith  "  and  "  W.  Smith,"  the  canvass- 
ing board  cannot  count  them  all  for  William  H.  Smith  on  the 
assumption  that  the  voters  intended  to  vote  for  him,^  bat  tlie 
contrary  has  also  been  held,'  and  it  would  seem  to  be  the  true 
rule  that  the  canvassers  are  at  liberty  to  take  notice  of  such  facts 
of  general  notoriety  as  may  aid  them  in  arriving  at  the  true  in- 
tention, but  matters  requiring  the  aid  of  evidence  aliunde  must 
be  reserved  for  the  courts  or  other  established  tribunals. 

§  210.  Oaavaasers  may  be  oomi)elled  to  act  by  Mandamufl. — 
If  the  canvassers  neglect  or  refuse,  without  sufficient  reason,  to 
meet  and  canvass  the  votes,  they  may  be  compelled  to  do  so  by 
mandamus,'  and  if  they  perform  their  duty  in  part  only,  or 
in  any  other  illegal  and  unwarranted  manner,  they  may  be  com- 
pelled to  perform  it  in  full  or  in  a  proper  and  legal  manner.^ 
And  they  cannot  evade  their  duty  by  meeting  and  adjourning 
without  action  sine  disy  but  may  be  compelled,  notwithstanding 
such  adjournment,  to  meet  again  and  complete  their  duties.' 


OHgbt  Elec.  Cases,  617;  North  White- 
haU  9.  South  WhitehaU,  8  Berg.  A  R 
(Penn.)  116. 

» Opinion  of  Jadges,  64  Me.  606; 
Opinion  of  Judges,  88  Me.  697;  Clark 
0.  County  Examiners,  126  Mass.  283. 

<  People  V.  Pease,  27  N.  Y.  46,  84 
Am.  Dec.  242,  per  Sbldek,  J. 

*  Attorney-Qeneral  o.  Board  of  Can- 
vassers. 64  Mich.  — ,  81  N.  W.  Rep. 
689,  7  West.  Rep.  849;  State  o.  Wil- 
son, —  Neb.  — ,  88  N.  W.  Rep.  81. 
Brown  v.  Rush  County,  —  Kans.  — . 
17  Pac.  Rep.  804;  Territory  e.  Berna- 
lillo County,  —  N.  M.  — ,  16  Pac. 
Rep.  865;  Clark  v.  McEenzie,  7  Bush 
(Ky.)  628;  Burke  o.  Superyisors,  4 
W.  Va.  871 :  State  o.  County  Judge, 
7  Iowa,  186;  Magee  «.  Supervisors,  10 
Cal.  876;  Eislero.  Cameron,  89  Ind. 
488;  Commonwealths.  Emminger,  74 
Penn.  St.  479;  Alderson  v.  Commis- 
frioners,  —  W.  Va.  — ,  8  S.  E.  Rep. 
274. 


« State  V,  County  Commissioners,  88 
Kans.  264;  State  v.  Hill,  10  Neb.  68; 
Lewis  V,  Commissioners,  16  Kans. 
102,  22  Am.  Rep.  276. 

*  "  When  they  have  figured  up  the 
returns  exactly  as  handed  over  to 
them," says  Campbell,  C.  J.,  "they 
have  completed  their  task  and  ex- 
hausted their  powers.  Until  they 
have  done  so  they  have  no  right  to 
dissolve  their  meeting.  They  can 
only  get  out  of  their  office  by  com- 
pleting its  work.  It  would  be  worse 
than  absurd  to  allow  a  board  of  can- 
vassers to  defeat  the  popular  will  and 
destroy  an  election  by  refusing  or 
neglecting  to  do  what  the  law  re- 
quires them  to  do.  They  may  bring 
themselves  within  the  punishment  of 
the  law  by  such  misconduct,  but  they 
cannot  destroy  the  vote."  Attorney- 
Qeneral  «.  Board  of  Canfaasers,  64 
Mich.  — ,  81  N.  W.  Rep.  689. 7  West 
Rep.  849.    To  same  effect.  State  f. 
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Bat  inasmuch  as  the  issuing  of  a  mandamus  rests  largely  in 
the  discretion  of  the  court,  it  will  not  be  awarded  where  it  is 
apparent  upon  the  face  of  the  returns  that  the  election  was  ille- 
gal,^ or  where  it  appears  that  there  was  no  vacancy,'  or  that  the 
returns  were  forged  and  illegal/  or  where,  for  any  reason,  it 
would  be  unavailing.* 

So,  of  course,  the  writ  will  not  be  granted  before  the  time  when 
it  is  the  duty  of  the  board  to  act,*  or  unless  it  is  the  clear  duty 
of  the  oflScers  complained  of  to  make  the  canvass.* 

§  211.  Board  can  act  bat  onoe. — ^Bnt  having  once  met  and 
fully  completed  their  duty,  their  powers  are  exhausted  and  they 
cannot  again  meet  and  re-canvass  the  votes  or  reverse  their  prior 
decision  and  announce  a  different  result.^ 

§  212.  Oanvassers'  Findings  not  oonolusiYe. — ^The  finding  of 
the  canvassers  and  the  certificate  of  election  issued  by  them,  if 
any,  are  prima  facie  evidence  of  the  result  and  of  the  title  to 
the  office  of  those  declared  elected,  and  this  evidence  is  conclu- 
sive in  all  collateral  inquiries.'  But  such  finding  or  certificate  is 
not  conclusive,  unless  expressly  made  so  by  law,  in  a  direct  pro- 
ceeding to  try  the  title  to  the  office.  The  fact  of  having  a  plu- 
rality of  the  votes  lawfully  cast  is  what  confers  the  title  to  the 
office'  and  it  is  always  open  for  the  party  receiving  such  plural- 


Gibbs,  18  Fla.  55,  7  Am.  Rep.  388; 
Hagerty  o.  Arnold,  18  Kans.  867; 
Lewis  V.  Commissioners,  16  Eans. 
102,  22  Am.  Rep.  274;  Contra,  Clark 
«.  Buchanan,  2  Minn.  846;  People  o. 
Bupervisors,  12  Barb.  (N.  Y.)  217; 
State  0.  Rodman,  48  Mo.  256. 

I  State  o.  Stevens,  28  E[ans.  456,  88 
Am.  Rep.  175,  where  the  returns  to 
the  board  showed  that  there  were 
2,047  votes  cast  in  a  county  which 
contained  only  800  legal  voters.  State 
•.  Wbittemore,  11  Neb.  175. 

*  Peters  «.  Canvassers,  17  Kans. 
865. 

>  State  «.  Kavanaugh,  —  Neb.*—, 
89  N.  W.  Rep.  481. 

«  High.  Ex.  Leg.  Rem.  %  14. 

estate  •.  Oamey,  8  Kans.  88.  And 
the  fact  that  they  threaten  not  to  per- 


form their  duty  when  the  time  arrives 
will  not  alter  the  rule. 

•  State  V,  Randall,  85  Ohio  St.  64. 
▼Holden  «.    Village    Council,    — 

Minn.  — ,  84  N.  W.  Rep.  886;  Hadley 
«.  City  of  Albany,  33  N.  Y.  608,  88 
Am.  Dec.  412;  Keller  «.  Robertson, 
27  Mich.  116;  State  v.  Harrison,  88 
Mo.  640;  Swain  v.  McRae,  80  N.  C. 
Ill;  Bowen  «.  Hixon,  45  Mo.  840; 
State  «.  Donewirth,  21  Ohio  St.  216; 
Opinion  of  Judges,  117  Mass  599. 

•  Louisyille  R  R.  Co.  v.  Davidson 
County,  1  Sneed  (Tenn.)  637,  62  Am. 
Dec.  424;  Prettyman  e.  Supervisors. 
19  111.  406,  71  Am.  Dec.  280;  People 
e,  Cicott,  16  Mich.  288,  97  Am.  Dec. 
141;  People  v.  Pease,  27  N.  Y.  45, 
84  Am.  Dec.  242. 

•  People  V.  Kilduil,  15111.  492,  60 
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itj,  unless  otherwise  expressly  provided  by  law,  to  go  behind  the 
certificate  or  the  returns  and  to  establish  this  fact  before  th%  ap- 
propriate tribunal,  although  the  canvassers  may  have  decided 
otherwise.^  This  tribunal  is  usually  the  ordinary  courts  of  law, 
but  in  some  States  special  tribunals  have  been  established  for  the 
purpose  of  deciding  election  contests. 

9.     Contested  Electiona, 

§  218.  The  Bight  to  oontest. — The  duties  of  the  canvassing 
oiBcers  being,  as  has  been  seen,  generally  merely  of  a  ministerial 
nature,  and  their  certificate  of  election  being  the  prima  fade 
evidence  of  election,'  it  is  competent  for  a  defeated  candidate^ 
who  has  not  himself  caused  or  contributed  to  the  irregularities 
or  frauds  of  which  he  complains,*  or  for  the  people,'  or,  in  some 
instances,  for  any  elector*  to  institute  proceedings  for  the  deter- 
mination of  the  title  to  the  ofiice. 

Where,  however,  the  decision  of  the  canvassing  ofScers  is  ex- 
pressly made  the  final  one,  no  further  remedy  can,  in  general, 
be  had. 

§  214.  The  TribunaL — In  several  of  the  States,  special  tribu- 
nals have  been  created  for  the  trial  of  election  contests,  but, 
where  this  is  not  the  case,  the  ordinary  courts  of  law  are  to  be 


Am.  Dec.  769;  State  v.  Draper,  50 
Mo.  858. 

'People  «.  Van  Oleve,  1  Mich.  862, 
58  Am.  Dec.  69;  People  «.  Eilduff, 
16  III.  493,  60  Am.  Dec.  769;  People 
o.  Cook,  8  N.Y.  67,  69  Am.  Dec.  451; 
People  V,  Pease,  27  N.  Y.  45,  84  Am. 
Dec.  242;  Peoples.  Cicott,  16  Mich. 
288,  97  Am.  Dec.  141;  Prince  «.  Skil- 
lin,  71  Me.  861,  86  Am.  Rep.  825; 
People  9.  Seaman,  5  Denio,  (N.  Y.) 
409;  Attorney-General  o.  Barstow,  4 
Wis.  567;  Attorney-General  «.  Ely,  4 
Wis.  420;  Dishon  «.  Smith,  10  Iowa, 
212;  State  «.  Fetter,  12  Wis.  566; 
State «.  Avery,  14  Wis.  122;  People 
«.  Jones,  20  Cal.  50;  Commonwealth 
f.  Jones.  10  Bush.  (Ky.)  725;  Echols 


0.  State,  56  Ala.  181;  Reynolds  «. 
State,  61  Ind.  892;  Winter  o.  Thistle- 
wood  101  Dl.  450;  People  •.  Matte- 
son,  17  HI.  167;  State  o.  Justices,  1 
N.  J.  244;  HiU  o.  Hill,  4  McCord. 
S.  C,  277;  State  «.  Passaic.  25  N.  J. 
854;  Newcum  o.  Kirtley,  18  B.  Monr. 
(Ky.)  515. 

t  See  ante,  g  212. 

•See  Edwards  «.  Knight.  8  Ohio, 
875.    See  also  post,  g  490. 

4  LouisYille  R.  R.  Co.  «.  Davidson 
COi^  1  Sneed  (Tenn.)  — ,  62  Am.  Dec 
424. 

<  See  pMf,  g  488. 

•  See  Edwards  «.  Knight,  8  Ohio,. 
875.    See  also  poU,  g  490. 
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resorted  ta  Where  such  a  special  tribunal  has  been  created,  in- 
dividuals desiring  to  institute  proceedings  must,  where  such  ap- 
pears to  have  been  the  intention,  have  recourse  to  that  tribunal 
alone,  and  can  not,  in  general,  resort  to  the  courts  of  law.^ 

Provisions  in  the  charters  of  municipal  corporations  that  the 
common  council  or  other  governing  body  shall  be  the  judge  of 
the  qualification  and  election  of  its  own  members  and  of  those 
of  other  officers  of  the  corporation,  do  not  ordinarily  operate  to 
oust  the  courts  of  law  of  their  jurisdiction.  In  order  to  effect 
this  result  it  must  be  expressly  provided  that  no  court  shall  take 
cognizance  by  qtio  warranto^  or  that  the  council  shall  have  the 
96U  or  final  power  of  decision.' 

But  a  provision  in  the  constitution  of  the  State  that  each 
house  of  the  legislature  shall  judge  of  the  qualifications,  elec- 
tion and  return  of  its  members^  confers  upon  each  house  powers 
of  a  judicial  nature  in  the  exercise  of  which  its  decision  is  final 
and  not  subject  to  review  by  the  courts.' 

80  a  special  remedy  given  to  an  elector  to  contest  an  election 
does  not  deprive  the  people  of  their  remedy  by  quo  wa/rromto  to 
inquire  into  the  title  to  public  offices.  ^'  The  two  remedies  are 
distinct,  the  one  belonging  to  the  elector  in  his  individual  capac- 


I  State  •.  Marlow,  15  Ohio  St  114; 
State  •.  Taylor,  15  Ohio  St.  187; 
Lord  o.  Every,  88  Mich.  405;  Com- 
monwealth «.  Oarrignes,  28  Penn.  9, 
70  Am.  Dec.  108;  Commonwealth  «. 
Henazey,  81i  Penn  St.  101. 

Equity  will  not  interpose  where  a 
special  statutory  course  is  provided. 
Dickey  «.  Reed,  78  111.  261. 

t  State  •.  Kempf,  68  Wis.  470,  2 
Am.  St.  Rep.  758. 

Dillon's  Munic.  Corp.  g  202,  citing 
In  re  Heath,  4  HUl.  (N.  Y.)  42;  State 
t.  Fitzgerald,  44  Mo.  425;  Common- 
wealth  «.  McCloskey,  2  Rawle  (Pa.) 
869;  /»  r«  Strahl,  16  Iowa,  869;  State 
t.  Fonck,  17  Iowa,  865;  Kane  o. 
People,  4  Neb.  509;  Batman  v,  Me- 
gowan,  1  Mete  (Ey.)  588;  Wam- 
mack  «.  Holloway.  2  Ala.  81;  Hum- 
mer •.  Hummer,  8  O.  Greene,  (Iowa) 
42;  Macklot  «.  Dayeoport,  17  Iowa, 


879;  Gassv.  State,  84Ind.  425;  Com- 
monwealth 0.  Allen,  70  Penn.  465; 
Linegar  «.  Rittenhouse,  94  111.  208; 
Oregon  e.  McEinnon,  8  Oreg.  485. 
See  also  People  0.  Hall,  80  N.  Y.  117; 
Kendall  0.  Camden,  47  N.  J.  64,  54 
Am.  Rep.  117.  But  see  People  v. 
Metzker,  47  Cal.  524;  People  t. 
Mayor,  41  Mich.  2;  Mayor  v.  Morgan, 
7  Mart  (La.)  1,  18  Am.  Dec.  282; 
Peabody  v.  School  Committee,  115 
Mass.  888;  Commonwealth  v.  Leech, 
44  Penn..  882;  Commonwealth  o. 
Meeser,  44  Penn.  841;  People  «.  Har- 
shaw,  60  Mich.  200;  Cooley  «.  Ash- 
ley, 48  Mich.  458;  Alter  «.  Simpson, 
46  Mich.  188;  Doran  v.  DeLong,  48 
Mich.  552. 

•People  «.  Mahaney,  18  Mich.  481; 
State  0.  Oilman,  20  Eans.  551,  27 
Am.  Rep.  189.  But  see  State  9, 
Francis,  26  Eans.  724. 
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ity  as  a  power  granted,  and  the  other  to  the  people  in  the  right 
of  their  sovereignty.*' ' 

The  right  and  power  to  adjudicate  upon  the  title  to  a  pnblio 
office,  belong,  it  is  held,  to  the  conrts  as  snch,  and  cannot  be 
conferred  upon  a  single  member  of  the  conrt.' 

§  215.  The  Frooedare— Statutory  Bemedies. — In  many  of 
the  States,  also,  special  forms  of  procedare  for  the  contest  of 
election  cases  have  been  provided.  Where  such  is  the  case,  the 
machinery  so  provided  mast,  by  individuals '  and,  usually,  by  the 
people,*  be  made  use  of  in  preference  to  the  remedies  awarded 
by  the  common  law. 

Where  the  statutory  remedy  is  given  to  any  particular  person 
or  class  of  persons,  as  to  ^'  any  candidate  or  elector,"  proceedings 
instituted  by  an  individual  under  the  statute  must  show  upon 
their  face  that  the  person  so  prosecuting  is  the  person  or  one  of 
the  class  of  persons  to  whom  the  statutory  remedy  is  given.' 

§  216.  Where  no  statutory  Method,  Quo  Warranto  is  the 
Bemedy. — ^Where  no  special  remedy  is  provided,  the  common 
law  remedy  by  an  information  in  the  nature  of  a  quo  war7*anto 
must  be  resorted  to. 

As  the  nature  and  use  of  this  writ  will  be  made  the  subject  of 
a  special  chapter  no  discussion  of  it  will  here  be  had.* 


1  People  «.  Holden,  28  Cal.  128. 
But  see  Commonwealth  «.  Qarrigues, 
28  Penn.  8t.  9,  70  Am.  Dec.  103, 
where  the  state  was  held  bound  by  a 
statute  prescribing  the  mode  of  con- 
testing elections. 

« J»  f»  Cleveland,  —  N.  J.  —  17 
Atl.  Bep.  772. 

>  State  0.  Marlow,  15  Ohio  St.  114; 
Peoples.  Holden,  28  Cal.  128;  Dickey 
0.  Reed,  78  111.  261;  Commonwealth 
0.  Oarrigues,  28  Penn.  9,  70  Am. 
Dec.  108;  Commonwealth  v.  Baxter. 
86  Penn.  268;  Commonwealth  o. 
Leech,  44  Penn.  882. 

For  various  rulings  upon  such 
statutes  see:  Glidewell  o.  Martin,  — 
Ark.  — ,  11  8.  W.  Rep,  882;  Whit- 
ney «.  Blackburn.  —  Oreg.  — ,  21 
Paa   Rep.  874;  Burke  «.  Perry,  — 


Neb.  — ,  42  N.  W.  Rep.  401 ;  Oumm 
o.  Hubbard.  —  Mo.  —,118.  W.  Rep. 
61;  Vigil  «.  Pradt.  —  N.  Mex.  — ,  20 
Pac,  Rep.  795;  Hartman  «.  Young, 
—  Oreg.  — ,  20  Pac  Rep.  17. 

« That  such  statutory  methods  are 
binding  on  the  state  is  held  In  State 
9.  Marlow,  16  Ohio  St.  114;  Common- 
wealth V.  Garrigues,  28  Penn.  9,  70 
Am.  Dec.  108;  Commonwealth  «. 
Baxter,  85  Penn.  368;  Commonwealth 
f>.  Leech.  44  Penn.  882. 

But  the  contrary  is  held  in  People 
V.  Holden,  28  Cal  128. 

The  court  will  not  interfere  on  qu(> 
warranto  while  a  contest  is  going  on 
under  the  statute.  State  «.  Taylor, 
15  Ohio  St.  187. 

<  Edwards  «.  Knight,  8  Ohio,  875. 

•  See  poH,  %  476,  et  «eg. 


140 


Chap,  v.] 


OF  BLBOTION   TO  OFFIOB. 


§217. 


§  217.  Mandamus  not  the  Remedy. — Ab  has  been  seen,^ 
mandamus  will  lie  to  compel  the  canvassers  of  the  election  to 
perform  their  duty,  and  it  will  also  lie  to  compel  them  to  issue 
the  proper  certificate  to  the  person  they  declare  elected.'  And 
it  is  no  objection  to  this  use  of  the  writ  that  the  office  is  already 
filled  by  an  incumbent  dsfdotof  nor  that  the  certificate  has 
already  been  erroneously  issued  to  another  person,^  unless  pro- 
ceedings are  then  pending  to  procure  relief  in  some  other  manner/ 
or  unless  the  writ  would  givp  no  substantial  relief,  a  resort  to  quo 
warranto  being  inevitable.* 

But  the  writ  will  not  lie  to  require  the  canvassers  to  find  that 
any  particular  person  is  elected. 

So  it  is  well  settled  that  mandamus  will  not  lie  to  try  the  title 
to  the  office  or  to  compel  admission  to  it,  or  to  obtain  the  posses- 
sion of  it  or  to  oust  an  usurper  from  it.  In  all  these  cases  the 
party  must  resort  to  his  remedy  by  quo  warranto/ 


1  See  anU,  §  210. 

s  State  0.  Oibbs,  18  Fla.  55,  7  Am. 
Rep.  233;  //I  fv  Strong.  20  Pick. 
(Mass.)  484;  People  o.  Rives,  27  111. 
242;  People  «.  Billiard.  29  111.  419; 
Brower  o.  O'Brien,  2  Ind.  428;  Kisler 
V.  Cameron,  89  Ind.  488;  State  «. 
Circuit  Judge,  9  Ala.  838;  ElliB  «. 
Commissioners,  2  Gray  (Mass.)  870; 
Clark  «.  McKenzie,  7  Bush  (Ky.)  528; 
Pacheco  «.  Beck,  52  Cal.  8. 

•/n  fv  Strong,  20  Pick.  (Mass.) 
484. 

4  Ellis  V.  Commissioners,  2  Gray 
(Haas.)  870;  Clark  e.  McKenzie,  7 
Bush  (Ey.)  528);  State  o.  Lawrence,  8 
Kans.  95;  People  o.  Rives,  27  III 
242;  People  v.  HilUard,  29  111.  419. 

«  People  «.  Cover,  50111.  100. 

•  Sherburne  o.  Horn,  45  Mich.  160. 

Y  People  9.  New  York,  3  Johns.  Cas. 
(N.  Y.)  79;  St.  Louis  County  Court 
%.  Sparks,  10  Mo.  117,  45  Am.  Dec. 
855;  State  «.  Rodman,  48  Mo.  256; 
State  «.  Dunn.  Minor  (Ala.)  46,  12 
Am.  Dec.  25;  Eqr  ptirte  Harris,  52 
Ala.  87,  23  Am.  Rep.  559;  People  v. 


Supervisors,  12  Barb.  (N.  Y.)  217; 
People  V.  Common  Council,  18  Miclu 
838;  Underwood  v.  White,  27  Ark. 
882;  Commonwealth  «.  Commission- 
ers, 6  Whart.  (Penn.)  476;  People  v. 
Lane,  55  N.  Y.  217;  In  r*.  Gardner, 
68  N.  Y.  467;  Denver  v.  Hobart.  10 
Nev.  28;  Meredith  v.  Supervisors.  50 
Cal.  438;  Duane  o.  McDonald,  41 
Conn.  517;  Harrison  v.  Simonds,  44 
Conn.  818;  Brown  «.  Turner.  70  N. 
C.  93;  People  v.  Stevens.  5  Hill  (N. 
Y.)629;  Wood  «.  Fitzgerald,  8  Greg. 
568;  Bonner  f>.  State,  7  Ga.  473;  State 
V.  Auditor,  86  Mo.  70;  People  v,  Mat- 
teson,  17  111.  16? ;  People  v.  Head.  25 
111.  325;  Hill  «.  Goodwin,  56  N.  H. 
441;  Ellison  «.  Raleigh,  89  N.  C.  125; 
King  0.  Mayor  of  Winchester,  7  A.  & 
E.  81;  Queen  «.  Derby,  7  A.  ft  E. 
185;  King  v.  Oxford,  6  A.  &  E.  848; 
Frost  V.  Chester,  5  E.  ft  B.  588; 
Queen  v.  Pbippen,  7  A.  ft  E.  966; 
McGee  v.  State,  —  Ind.  — ,  1  West. 
Rep.  467;  French  «.  Cowan,  79  Me. 
426,  10  Atl.Rep.  835. 
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§  218.  Same  Sutjeot— The  Bule  stated. — Judge  McOsabt  in 
his  treatise  on  Elections^  dednoes  the  following  rules: — 

1.  If  the  officers  of  election  refuse  or  fail  to  act,  mandamns 
will  lie  to  compel  them  to  discharge  their  duties  as  required  bj 
statute;  but  in  such  cases  the  writ  will  not,  as  a  general  rule, 
command  such  officers  to  certify  that  any  particular  person  has 
been  elected. 

2.  If  there  are  two  or  more  persons  claiming  the  office,  the 
writ  will  never  issue  to  require  such  officers  to  declaro  either 
one  elected,  but  only  to  command  them  to  execute  the  duties 
and  exercise  the  functions  conferred  upon  them  by  law. 

8.  If  it  clearly  appears  that  a  particular  person  has  received 
the  majority  of  the  votes  cast,  and  that  no  question  is  made 
upon  this  point,  perhaps  mandamus  may  issue  to  compel  such 
officers  to  certify  the  election  of  that  person  by  name,  although 
this  is  substantially  the  same  thing  as  to  order  them  to  certify 
the  result  according  to  law,  and  therefore  the  latter  form  will 
always  be  found  to  be  the  best. 

§  219.  Prestmiption  of  Regularity. — ^The  well  settled  pre- 
sumptions of  the  regularity  of  official  action  and  that  things 
required  to  be  done  have  been  rightly  done,  apply  here  as  in 
other  cases.  The  presumption  is,  therefore,  that  the  election 
has  been  properly  conducted,  and  that  the  officers  charged  with  the 
duty  of  ascertaining  and  declaring  the  result  have  discharged 
that  duty  faithfully."    Hence. — 

§  220.  Burden  of  Proof  is  upon  Contestant. — ^The  burden  of 
proving  such  irregularities  or  defects,  as  shall  overturn  the  result 
as  declared  by  the  canvassers,  rests  upon  him  who  alleges  them.* 

§  221.    Presumption  of  Regularity  may  be  overthrown. — But 

the  presumption  above  referred  to,  while  conclusive  in  collateral 
inquiries,  is  not,  as  has  been  seen,^  conclusive  in  direct  proceedings 
to  test  the  title,  and  the  courts  are  at  liberty  to  go  behind  the 
returns  and  ascertain  the  true  result  as  indicated  by  the  ballots 
of  the  electors.* 

>  8d  ed.  §  888.  «  See  anU  %  218. 

>  McCraiy  on  Elections  |  4d4.  •  See  Kreitz  «.  Behrensmeyer,  125 
*  McCrary  on  Elections  §  424.              Dl.  141,  8  Am.  Bt.  Rep.  849. 
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g  333.  Difltinotion  between  defeotiTe  EleotionB  and  defeotive 
JEtetoma. — An  important  distinction  is  to  be  observed  between  a 
void  election  and  invalid  returns.  '^  To  set  aside  the  retorns  of  an 
election/'  says  Judge  MoObaby,^  '^  is  one  thing;  to  set  aside  the 
election  itself  is  another  and  very  different  thing.  The  retnm 
from  a  given  precinct  being  set  aside,  the  duty  still  reoQains  to 
let  the  election  stand,  and  to  ascertain  from  other  evidence  the 
true  state  of  the  vote.  The  rettim  is  only  to  be  set  aside,  as 
we  have  seen,  when  it  is  so  tainted  with  fraud,  or  witli  the 
miacondnct  of  the  election  officers,  that  the  truth  can  not  be 
deduced  from  it.  The  election  is  only  to  be  set  aside  when  it  is 
impossible  from  any  evidence  within  reach,  to  ascertain  the 
tme  result,  —  when  neither  from  the  returns  nor  from  other 
proof,  nor  from  all  together,  can  the  truth  be  determined." 

§  223.  IrregularitieB  not  afl^oting  Besult  may  be  ignored. — 
As  has  been  seen  in  an  earlier  section,*  it  is  well  settled  that,  where 
an  election  has  been  in  fact  had,  and  the  great  body  of  the 
electors  have  actually  participated  in  it,  irregularities  not  pro- 
ceeding from  a  wrongful  intent,  in  the  manner  of  calling,  hold- 
ing or  certifying  the  election,  will,  where  they  do  not  affect 
the  result,  be  ignored.     Hence. — 

§  224.  Contestant  must  show  that  Irregularities  afifeoted 
Besult. — ^Whoever  contests  the  validity  of  an  election  upon  the 
ground  of  irregularities  in  the  manner  of  calling  or  conducting 
it,  or  of  the  reception  of  illegal  or  unauthorized  votes,  must  be 
prepared  to  show  that  the  irregularities  were  of  such  a  nature," 
or  the  illegal  votes  were  of  such  a  number,^  as  to  materially  affect 
or  alter  the  result. 


>  HcCrary  on  Elections  g  488. 
t  See  ante  %  184. 

*  Piatt  V.  People,  88  Dl.  72;  Bacon 
u  Halzacher,  102  HI,  668;  Dale  v.  Ir- 
win,78  HI.  170;  Barnes  «.  Supervisors, 
61  HiBS.  806;  Trimmier  v.  Bomar,  20 
B.  C.  864;  Coffey  «.  Edmonds,  68 
€•1.  621;  Campbell  «.  Braden,  81 
Eans.  764;  Whipley  «.  McEune,  12 
Cs].  862;  Taylor  «.  Taylor,  10  Minn. 
107. 

•  ••  The  rule  prevails  in  every  State/ 


says  Applbton,  0.  J.  in  Prince  «. 
Skillin,  71  Me.  861,  86  Am.  Rep.  826, 
**  that  an  election  is  not  to  be  set  aside 
and  declared  void  merely  because  cer- 
tain illegal  Totes  were  received  which 
do  not  change  the  resalt  of  the  elec- 
tion. People  «.  TuthiU,  81 N.  Y.  660; 
Judkins  v.  Hill,  60  N.  H.  140;  School 
District  v.  Gibbs,  2  Cuah.  (Mass.)  80. 
In  Bb  parte  Marphy,  7  Cow.  (N.  Y.) 
168,  two  ballots  were  put  in  the  box  on 
the  names  of  two  persons  who  were 
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Coorts  incline  rather  to  snstain  than  to  overthrow  an  election^ 
and  will  only  declare  it  void  where  it  is  clearly  illegal.'  If-  the 
defect  be  snch  as  can  be  corrected,  the  correction  will  be  made.* 

Bat  irregularities  in  the  condoct  of  the  election,  which  materi- 
ally affect  or  alter  the  result,  and  which  are  not  capable  of  cor- 
rection, will  render  the  election  void.* 

§  225.  Mandatory  Provifiions  must  be  observed. — So  where 
the  statute  expressly  requires  an  act  to  be  done  or  makes  its  per* 
formance  essential  to  the  validity  of  the  election,  or  declares  that 
the  election  shall  be  void  if  it  be  not  observed,  the  statute  must 
be  regarded  as  mandatory,  and  an  omission  to  observe  the  statute 
will  render  the  election  void.*  What  statutes  are  so  mandatory 
is  a  question  to  be  determined  largely  from  the  consideration  of 
each  particular  statute. 

§  226.  Effect  of  IntLmidation  or  Violenoe— Most  affbot  the 
Besult. — ^It  is  not  infrequently  attempted  to  impeach  an  election 
upon  the  ground  that  voters  were  intimidated  or  were  prevented 
from  voting  by  actual  or  threatened  violence.  Upon  the  question 
of  the  sufficiency  of  such  acts  to  defeat  the  election,  the  rale 
given  by  Judge  MoCraby  has  been  approved : — 

^^The  violence  and  intimidation  should  be  shown  to  have  been 
sufficient  either  to  change  the  result,  or  that  by  reason  of  it  the 


formerly  voters,  but  who  had  died 
some  weeks  before  the  election.  I  To 
warrant  the  setting  aside  the  election/ 
the  court  observes,  '  it  must  appear 
affirmatively  that  the  successful  ticket 
received  a  number  of  improper  votes, 
which,  jf  rejected,  would  have 
brought  it  down  to  a  minoriiy.  The 
mere  circumstance  that  improper 
votes  were  received  will  not  vitiate 
an  election.*  The  extra  vote  should 
never  be  rejected  when  it  is  possible 
to  ascertain  the  fraudulent  vote. 
Hann  t).  Cassidy,  1  Brewst.  (Penn.) 
82." 

And  to  the  same  effect,  see:  Swep- 
•ton  V,  Barton,  89  Ark.  549;  Sprague 
«.  Norway,  81  Cal.  178;  Sudbury  v. 
Steams,  21  Pick.  (Mass.)  148;  Tarbox 


«.  Sughrue,  86  Eans.  225,  12  Pac 
Rep.  985. 

*  Slate  V.  Freeholders,  85  N.  J.  269. 
«  Wheelock's  Case,  82  Penn.  297. 

•  State  V.  Judge,  18  Ala.  805. 

« Walker  v.  Sandford,  78  Ga.  165,  1 
S.E.  Rep.  424,  where  an  unauthorized 
person  held  the  election  and  it  was 
held  at  a  place  different  from  the  one 
fixed:  Franklin  o.  Kaufman,  65  Ga. 
260,  where  the  statute  required  that  a. 
Justice  of  the  peace  should  preside 
but  he  was  present  only  half  of  the- 
day:  Ledbetter«.  Hall,  62  Mo.  422; 
West  V.  Ross,  58  Mo.  850,  where  bal- 
lots were  rejected  because  they  had 
not  been  numbered  as  the  statute  re> 
quired. 
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true  result  cannot  be  ascertained  with  certainty  from  the  retnma. 
To  vacate  an  election  on  this  ground,  if  the  election  were  not  in 
fact  arrested^  it  must  dearly  appear  that  there  was  snch  a  display 
of  foroe  as  ought  to  have  intimidated  men   of  ordinary  firm- 
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Where  such  violence  and  intimidation  are  shown,  the  election 
will  be  set  aside,  but  where  the  election  has  actually  been  had  and 
the  mass  of  the  electors  have  voted,  it  must  be  shown  that  the 
number  of  voters  prevented  from  voting  was  snfEcient  to  change 
the  result  or  the  election  must  stand.* 

§  227.  Impeaching  the  Betums. — It  is  presumed  that  the 
officers  of  election  have  done  their  duty,  and  that  the  returns 
made  by  them  are  a  full  and  fair  statement  of  the  true  result,  and 
this  presumption  is  to  be  given  effect  until  they  are  shown  to  be 
unreliable.  And  the  returns  will  not  be  rejected  until  they  have 
been  shown  to  be  so  tainted  with  fraud,  or  so  radically  defective 
or  incomplete  that  the  truth  can  not  be  deduced  from  them. 
Where  this  is  shown,  however,  the  returns  will  be  ignored.* 


I  McCrary  on  Elections  g  515;  State 
«.  Calvert,  98  N.  C.  580.  Mere  noise 
and  confusion  is  not  enough.    Id. 

*  Tarboz  v.  Bughrae.  86  Eans.  225, 

13  Pac  Rep.  985;  State  «.  Mason,  14 
La.  Ann.  505;  Augustine.  Eggleston, 
12  La.  Ann.  866. 

^  *  Howard  «.  Cooper,  1  Batr.  275; 
Blair  V,  Barrett,  1  3art.  808;  Knox  «. 
Blair,  1  Bart.  521;  Washburne  «. 
Voorhees,  2  Bart.  54;  Supervisors  v, 
Davis,  68  HI.  405. 

"The  returns,"  says  Andrews,  J. 
to  People  9.  Thacher,  55  N.  T.  525, 

14  Am.  Rep.  812,  "  are  made  by  pub- 
lic officers  charged  with  the  duty  of 
receiying  and  canyassing  the  votes  in 
Aeir  respective  districts,  and  the  pre- 
tfomption  which  always  exists  in  favor 
•f  the  due  performance  of  official 
iaty  makes  the  return  and  the  certifi- 
cate of  the  dty  canvassers  evidence 
•f  the  facts  contained  in  them.  But 
they  are  prkna  fade  evidence  only. 
ft  had  been  held  in  a  series  of  cases 


in  this  State,  before  the  case  of  Peo- 
ple «.  Pease,  27  N.  T.  45  (84  Am« 
Dec.  242)  that  the  returns  of  election 
officers  were  open  to  inquiry  and  cor- 
rection to  the  extent  of  allowing 
proof  of  clerical  mistakes  and  omis- 
sions by  the  inspectors,  and  that  de- 
fective ballots,  not  allowed  to  the  de- 
feated candidate,  were  intended  for 
him.  But  the  doctrine  of  the  case  of 
People  9.  Pease  was  much  more  radi- 
cal and  comprehensive.  Starting  v^th 
the  principle  that  the  election,  and 
not  the  return,  is  the  foundation  of 
the  right  to  an  elective  office,  it  was 
held  that  it  was  competent,  in  an  ac- 
tion to  try  the  title,  to  go  behind  the 
ballot  box  and  purge  the  return  by 
proof  that  votes  were  received  and 
counted  which  were  cast  by  persons 
not  qualified  to  vote.  In  that  case  no 
fraud  or  misconduct  was  imputed  to 
the  inspectors.  The  disputed  votes 
had  been  received  by  them  In  good 
faith.    The  right  of  the  persons  offer- 
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And  opon  the  principle  Falsvs  in  una,  falm$  in  amnibusj  it 
IB  held  that  when  the  returns  are  shown  to  be  frandalent  and 
false  in  part  they  must  be  rejected  altogether.' 

Evidence,  therefore,  of  the  admission  of  illegal  votes  or  the 
rejection  of  legal  votes,  or  of  fraud,  errors  or  irregularities  in  the 
conduct  of  the  electioUi  or  in  canvassing  the  votes  or  making  the 
returns,  is  properly  admissible. 

It  is  not  necessary  that  actual  fraud  should  have  been  prac- 
ticed by  the  election  officers  in  the  returns.  "They  may  be 
impeached  for  error,  and  whether  the  error  is  that  of  the 
inspectors,  or  arises  from  the  interference  or  illegal  conduct  or 
acts  of  third  persons,  is  immaterial.  The  integrity  of  the  return- 
ing officers  is  not  necessarily  involved  in  the  inquiry  as  to  the 
truth  of  the  return.  They  may  have  been  deceived  and  inno- 
cently induced  to  make  a  certificate  false  in  fact."  * 

Neither  is  it  necessary,  where  the  returns  are  fraudulent,  to 
connect  the  candidate  with  the  fraud,  but  they  are  to  be  rejected 
although  he  was  innocent' 

§  228.  Correcting  the  Returns. — But  not  only  may  the  re- 
turns, be  impeached  upon  proof  of  fraud  or  mistake,  but  they 
may  also  be  corrected,  where  the  means  of  correction  are  at  hand, 
80  as  to  conform  to  the  actual  state  of  the  case.  And  they  maybe 
corrected  by  parol  evidence  as  well  as  by  written.* 

§  229.     The  Ballots  as  Evidence — But  it   by   no  means  fol- 


ing  them  to  vote  was  not  challeDged 
at  the  time,  and  the  return  accurately 
stated  the  result  of  the  election  as 
shown  by  the  count  of  the  ballots 
actually  deposited,  according  to  the 
forms  of  the  law.  The  case  is  a  strong 
illustration  of  the  disposition  of  the 
courts  in  this  State,  in  election  cases, 
to  look  through  the  formal  evidence 
of  the  right  to  the  right  itself,  and  to 
Bel  aside  the  return  of  election  officers 
when  necessary  to  promote  the  ends 
of  justice.  Freedom  of  Inquiry  In 
investigating  the  title  to  office  tends 
to  secure  fairness  in  the  conduct  of 
elections,  faithfulness  and  integrity 


on  the  part  of  return  officers,  and  it 
weakens  the  motive  for  fraud  or  vio- 
lence by  dimlDlshing  the  chances  that 
they  may  prove  successful  In  effect- 
ing the  objects  for  which  they  are 
usually  employed.** 

1  Russell  V.  Bute.  11  Kans.  806; 
State  9.  Commissioners,  35  Eans.  640. 

s  Andrews,  J., in  People  v.  Thacb- 
er,  55  N.  Y.  525, 14  Am  Rep.  813. 

*Blue«.  Peter,  40  Eans.  701.  20  Paa 
Rep.  448. 

*  People  V.  Vail,  80  Wend,  (N,  Y.) 
18;  Howard  «.  Shields,  16  Ohio  St 
184;  Powers  «.  Reed,  19  Ohio  St.  188^ 
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lowB  that  beoaose  the  retarns  are  of  no  valae,  the  electiou  most 
fail. 

The  returns  being  rejected,  resort  may  then  be  had  to  the 
source  from  which  the  retorns  were  made  up, — the  ballots  them- 
selves if  tbey  are  still  in  existence,  and  have  been  preserved  in 
the  manner  prescribed  by  law/  The  right  to  the  office  comes,  as 
has  been  seen,  from  the  ballots  *  and  not  from  the  certificate  or 
retarns,  and  they  are  always  the  best  evidence  of  the  voters' 
action.' 

Bat  the  right  to  have  recourse  to  the  ballots  presupposes  that 
they  have  been  kept  as  required  by  law,  that  the  guards  thrown 
aroand  them  have  been  preserved  and  that  they  still  exist  in  the 
same  integrity  as  when  cast.  If  they  have  not  been  so  preserved 
and  if  opportunities  for  alteration,  abstraction  or  corruption  have 
occurred,  it  is  obvious  that  their  value  as  evidence  must  be  very 
greatly  impaired  if  not  entirely  destroyed.* 

The  provisions  of  the  statute  as  to  the  exact  manner  in  which 


>  People  V,  Thacher,  65  N.  T.  626, 
14  Am.  Rep.  812:  People  «.  Living- 
ston, 79  N.  Y.  279;  People  v.  Van 
deve,  1  Mich.  862,  68  Am.  Dec.  69; 
People  «.  Higgins,  8  Mich.  238;  Peo- 
ple «.  Cicott,  16  Mich.  288,  97  Am. 
Dec.  141;  People  v.  Cook,  14  Barb. 
(N.  Y.)  269,  8  N.  Y.  67,  69  Am.  Dec. 
451 ;  Sute«.  Judge,  18  Ala.  806;  State 
fi  Clerk  of  Passaic,  25  N.  J.  864;  At- 
torney General  «.  Ely,  4  Wis.  420; 
Hudson  «.  Solomon,  19  Kans.  177; 
Dorey  «.  Lynn,  81  Kans.  768;  Kiog- 
•ry  V.  Berry,  94  III.  616;  Coglan  v. 
Beard,  6)  Oal.  68;  Newton  «.  Newell, 
td  Minn.  629. 

•  State  fi.  Draper,  60  Mo.  868. 

>  Hudson  fi.  Solomon,  19  Kans.  177; 
People  fi.  Livingston,  79  N.  Y.  279; 
Wheat  fi.  Ragsdale,  27  Lid.  191;  Peo- 
ple fi.  Holden,  28  CaL  128;  Searle  fi. 
Clark,  84  Kans.  49. 

*  In  Hudson  fi.  Solomon,  19  Kans. 
177,  Bbbwrb,  J.  lays  down  tlie  fol- 
lowing rules: 

"  1.   As  between  the  ballots  cast  at 


an  election  and  a  canvass  of  these 
ballots  by  the  election  officers,  the 
former  are  the  primary,  the  control- 
ling evidence. 

2.  Li  order  to  continue  the  ballots 
controlling  as  evidence,  it  must  ap- 
pear that  they  have  been  preserved  in 
the  manner  and  by  the  officers  pre- 
scribed in  the  statute,  and  that  while 
in  such  custody  they  have  not  been 
so  exposed  to  the  reach  of  unauth- 
orized persoas  as  to  afford  a  reasona- 
ble probability  of  their  having  been 
changed  or  tampered  with.** 

"Before  the  ballots  should  be  al- 
lowed in  evidence  to  overturn  the 
official  count  and  return,  it  should 
appear  afflnnatitely  that  they  liavo 
been  safely  kept  by  the  proper  cus- 
todian of  the  law, — that  they  have  not 
been  exposed  to  the  public,  or  han- 
dled by  unauthorized  persons,  and 
that  no  opportunity  has  been  given 
for  tampering  with  them."  McOiaiy 
on  Elections,  g  440. 
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the  ballots  are  to  be  kept,  may  be  directory  merely,^  bat  the 
r$suU  is  imperative,  and  before  the  ballots  can  be  received  in 


>  In  pssBing  npon  the  question  in 
P^le  ff.  Livingston,  79  N.  T.  279,  it 
is  said  by  Chief  Judge  Church: 

"▲ssumingithe  construction  above 
imloated  as  to  the  sealing,  the  mora 
iHj^ortanc  question  remains  whether, 
if  it  is  proved  satisfactorily  that  the 
boxes  have  been  kept  inviolate  and 
OMdisturbed,  the  omission  of  the  can- 
Vttssn  to  seal  up  the  boxes  as  con* 
QOBflatsd,  renders  the  ballots  inad- 
■telble  as  evidence. 

The  defendant  strenuously  insists 
tiiat  this  omission  is  fatal  to  the  ad- 
mission of  the  ballots  as  evidence, 
and  that  considerations  of  public  pol- 
icy demand  that  this  exceptional  inno- 
vation upon  the  long  established  pol- 
ioy  of  the  State  in  providing  against 
such  evidence  by  requiring  the  ballots 
to  be  destroyed  should  not  be  sus- 
tained unless  the  statute  Is  strictly 
complied  with. 

There  is  plausibility  and  force  in 
the  argument,  but  after  careful  con- 
sideration of  the  subject  and  the 
authorities  bearing  upon  it,  I  have 
arrived,  with  some  hesitation,  at  a 
conclusion  adverse  to  the  defendant's 
views.  It  is  to  be  observed  that  the 
terms  of  the  statute  do  not  make  the 
admissibility  of  this  evidence  depend 
upon  a  compliance  with  the  require- 
ments of  the  act.  The  statute  does 
not  create  this  evidence,  but  impli- 
edly recognizes  it  as  evidence.  It 
must  be  regarded  as  common  law  evi- 
dence. In  qtio  warranto  the  returns 
and  certificates  are  deemed  only  prima 
fade  evidence,  and  the  parties  are 
permitted  to  go  behind  them  and 
show  what  took  place  at  the  election, 
the  number  of  votes  cast  and  for 
whom.  An  election  is  for  the  pur- 
pose of  ascertaining  the  will  of  the 


electors,  and  in  controverdes  of  this 
character  that  will  may  be  shown  by 
any  available  legal  evidence.  The 
ballots  themselves  are,  of  course,  the 
highest  and  best  evidence  if  they  are 
actually  preserved,  but  the  liabilities 
of  tampering  and  fraud  doubtless  in- 
duced the  Legislature  to  require  their 
destruction.  But  for  the  statute,  there 
can  be  no  doubt  of  their  being  com- 
mon law  evidence  if  they  are  identi- 
fled.  The  pi-eservation  of  the  boxes 
inviolate  being  the  ultimate  object  of 
the  statute,  if  that  is  in  fact  accom- 
plished the  omission  to  observe  all  the 
formalities  to  secure  that  object  is  not 
fatal  to  the  evidence.  Such  omission 
would  weaken  the  force  of  the  evi- 
dence and  induce  greater  caution  in 
regarding  it,  but  would  not  neces- 
sarily destroy  it  (People  «.  Cook,  8 
N.  Y.  67,  59  Am.  Dec.  451.) 

We  are  without  precedents  in  this 
State,  but  the  tendency  of  the 
decisions  in  those  States,  where 
similar  laws  exist  favor  this 
view.  In  People  «.  Higgins  (8 
Mich.  283,  61  Am.  Dec.  491),  the 
aperture  of  one  of  the  boxes  was  left 
unsealed,  and  the  court  held  that  the 
provision  was  directory  merely.  The 
case  seems  not  to  have  been  very 
fully  considered.  In  People  si 
Cicott  (16  Mich.  283,  806,  97  Am. 
Dec  141),  where  there  was  imperfect 
sealing,  the  trial  Judge  said  there  was 
not  the  same  certainty  of  their  cor- 
rectness which  the  law  would  other- 
wise have  presumed,  but  submitted 
itto'the  jury  to  determine  whether 
they  would  rely  upon  the  inspectorsT 
returns  or  the  recount  of  the  ballots^ 
and  this  was  approved  by  the  appel- 
ate court  (See  also  People  «.  Book- 
ett,  14   Mich.   890;  Prsdal  «.  Kam- 
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evidence  to  contradict  the  official  returns,  it  must  be  made  affi/n- 
matively  to  appear  that  they  have  in  fact  been  kept  inviolate. 


wy,  47  MIm.  34;  Hadson  «.  Solomon, 
19  Kan.  177.) 

Judge  CooLBT,  who,  I  Infer  from 
bis  opinion  in  People  e.  Backett, 
(fupra)  regarded  with  disfavor  the 
evidence  of  a  recount  of  the  ballots, 
without  a  substantial  compliance 
with  the  statute,  recognizes  the  rule 
above  stated.  He  says:  'If,  how- 
ever, the  ballots  have  not  been  kept 
as  required  by  law,  and  surrounded 
by  such  securities  as  the  law  has 
prescribed  with  a  view  to  their  safe 
preservation  as  the  best  evidence  of 
the  election,  it  would  seem  that  they 
should  not  be  received  in  evidence  at 
all ;  or,  if  received,  that  it  should  be 
left  to  the  Jury  to  determine  upon  all 
the  circumstances  of  the  case, 
whether  they  constitute  more  reliable 
evidence  than  the  inspectors'  certifi- 
cate, which  is  usually  prepared  im- 
mediately on  the  close  of  the  election, 
and  upon  an  actual  count  of  the  bal- 
lots as  then  made  by  the  officers 
whose  duty  it  is  to  do  so;  (Cooley's 
Const.  Lim  625).  This  rule  is  quite 
as  favorable  to  the  admissibility  of 
the  ballots  as  can  be  Justified,  assum- 
ing that  no  defect  or  error  appears  In 
the  returns,  either  upon  their  face  or 
by  evidence  aliunde.     •    •    • 

The  statute  requires  the  ballot 
boxes  to  be  preserved  undisturbed 
and  inviolate,  and  it  is  incumbent 
upon  the  party  offering  the  evidence 
to  show  that  they  had  been  so  kept; 
not  beyond  a  mere  possibility  of  in- 
terference, but  that  they  were  intact 
to  the  satisfaction  of  the  jury.  The 
burden  was  upon  the  relator  to  satisfy 
the  jury  that  the  boxes  had  remained 
inviolate.  The  returns  are  the 
primary  evidence  of  the  result  of  an 
election.    They  are  made  immediate- 


ly upon  canvassing  the  votes,  and 
the  votes  are  canvassed  at  the  close 
of  the  polls  in  public,  and  presumably, 
in  the  presence  of  the  friends  of  both 
parties.  The  result  is  at  once  pub- 
licly announced  and  duplicate  returns 
are  filed  in  different  public  offices. 
They  may  be  impeached  for  fraud  or 
mistake ;  but  in  attempting  to  remedy 
one  evil  we  should  be  cautious  not  to 
open  the  door  to  another  and  far 
greater  evlL  After  the  election  it  is 
known  Just  how  many  votes  are  re- 
quired to  change  the  result,  the  bal- 
lots themselves  cannot  be  identified— > 
they  have  no  ear  mark.  Everything 
depends  upon  keeping  the  ballot 
boxes  secure,  and  the  difficulty  of 
doing  this  for  several  months  in  the 
face  of  temptation  and  opportunity, 
requires  that  the  utmost  scrutiny  and 
care  should  be  exercised  in  receiving 
the  evidence,  especially  as  the  elec- 
tion of  every  county  and  state  officer 
may  depend  upon  a  recount  of  the 
ballots.  •  ♦  •  Every  considera- 
tion of  public  policy,  as  well  as  the 
ordinary  rules  of  evidence,  require 
that  the  party  offering  this  evidence 
should  establish  the  fact  that  the  bal- 
lots are  genuine.  It  is  not  sufficient 
that  a  mere  probability  of  security  is 
proved,  but  the  fact  must  be  shown 
with  a  reasonable  degree  of  certainty. 
If  the  boxes  have  been  rigorously 
preserved,  the  ballots  are  the  best 
and  highest  evidence;  but  if  not, 
they  are  not  only  the  weakest,  but 
the  most  dangerous  evidence.  The 
jury  might  not  be  satisfied  with  the 
proof  of  identity,  and  yet  be  unable 
to  find  from  the  evidence  that  actual 
tampering  or  fraud  had  been  com- 
mitted. The  question  upon  whom 
the  burden  of  proof  rests  is  deemed 
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*^t  is  not  sufficient  that  a  mere  probability  of  secnrity  is  proved, 
bat  the  fact  must  be  shown  with  a  reasonable  degree  of  cer* 
tainty."  Unless  this  can  be  shown,  the  evidence  to  be  derived 
from  them  can  not  overthrow  the  presumption  of  the  regularity 
of  official  action  which  supports  the  returns.^ 

§  230.  Poll-Books  and  Tally  Sheets  as  Evidenoe. — Where 
by  law  poll-books  or  tally  sheets  are  required  to  be  kept,  show- 
ing who  has  voted  and  who  was  legally  entitled  to  vote,  resort 
may  be  had  to  these  books  or  sheets  when  properly  kept  and 
identified,'  to  ascertain  the  number  of  votes  cast  and  what  per- 
sons have  voted.* 

§  231.  Evidenoe  of  Election  Offloers. — Where  the  ballots 
have  not  been  kept  as  required  by  law,*  or  after  proof  of  the 
loss  of  the  tally  sheets  and  poll-books,*  the  evidence  of  the  elec- 
tion officers  may  bo  received  to  show  what  was  the  result  of  the 
election  as  counted  and  declared  by  them. 

§  282.  Evidence  of  the  Voters. — "  It  has  always  been  held, 
and  is  not  disputed,"  says  Judge  Oampbell,  "that  illegal  votes 
do  not  avoid  an  election,  unless  it  can  be  shown  that  their  recep- 


material,  and  an  error  in  this  respect 
has  been  held  fatal  (Lamb  v.  Cam- 
den and  Amboy  R.  R.  and  T.  Co.  46 
N.  Y.  271).  The  rule  becomes  more 
important  in  a  case  like  this  on  ac- 
count of  the  difficulty,  if  not  impossi- 
bility, of  ever  proving  actual  fraud, 
and  the  grave  consequences  which 
may  flow  from  the  adoption  of  a 
contrary  rule." 

>  People  t).  Livingston,  79  N.  T. 
279;  Hudson  v.  Solomon,  19  Kane. 
177;  Kingery  v.  Berry,  94  111.  515; 
Coglan  V,  Beard,  65  Cal.  58;  Eeeler 
V,  Robertson,  27  Mich.  116;  People 
«.  Thacher,  55  N.T.  524, 14  Am.  Rep. 
812;  PoweU  «.  Holman,  50  Ark.  85, 
6  8.  W.  Rep.  505. 

In  State  v.  Eempf ,  69  Wis.  470,  2 
Am.  St.  Rep.  758,  a  demurrer  to  a 
quo  warranto  on  the  ground  that 
there  was  no  averment  that  the  bal- 
lots had  been  preserved  in  the  man- 


ner prescribed  by  law,  was  overruled, 
the  court  holding  that  the  presump- 
tion of  the  due  performance  of  official 
duty  was  sufficient  without  the  aver- 
ment.- 

s  Where  the  poll  lists  have  in  fact 
been  kept  and  are  fully  identified,  it 
is  immaterial  that  they  were  not  kept 
in  the  precise  manner  pointed  out  by 
statute,  and  it  is  admissible  to  show 
that  a  person  voted  at  the  election, 
although  it  is  not  signed  by  the  in- 
spectors, has  no  heading  denoting  its 
character,  and  has  never  been  filed  in 
the  proper  office.  People  «.  Pease,  27 
N.  y.  45.  84  Am.  Dec.  242. 

« People  «.  Pease,  27  N,  Y.  45,  84 
Am.  Dec.  242;  State  «.  Donne wirth, 
21  Ohio  St.  216. 

4  Stemper  o.  Higgins,  88  Minn.  222, 
87  N,  W.  Rep.  95. 

•  Wheat  V  Smith,  50  Ark.  266, 7  Sw 
W.  Rep.  161. 
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tion  affects  the  result  And  where  the  illegality  consists  in  the 
casting  of  votes  bj  persons  onqnalified,  unless  it  can  be  shown 
for  whom  they  voted,  it  cannot  be  allowed  to  change  the 
result''* 

It  becomes  important,  therefore,  to  determine  by  what  means, 
if  any,  it  can  be  shown  how  a  voter,  claimed  to  be  an  unlawful 
voter,  has  in  fact  voted. 

§  288.  Same  Bulijeot— Legal  Voter  not  compelled  to  state 
how  he  votecU — As  has  been  seen,  the  idea  of  a  secret  ballot  lies 
at  the  very  foundation  of  our  system  of  popular  elections,  and 
the  courts  are  jealous  in  securing  its  protection. 

It  is,  therefore,  well  settled  that  a  legal  voter  will  not  be  com- 
pelled to  disclose  for  whom  he  voted.'  And  as  the  presumption 
is  that  one  who  votes  does  so  legally  rather  than  illegally,  no 
mere  doubt  or  uncertainty  as  to  the  legality  of  his  vote  will  jus- 
tify bis  being  compelled  to  disclose  it' 

And  not  only  will  the  legal  voter  not  be  compelled  to  disclose 
for  whom  he  voted,  but,  unless  he  has  himself  made  the  contents 
of  his  ballot  public  at  the  time  of  voting  it,  third  persons  will 
not  be  permitted  to  testify  as  to  its  purport.* 


>  People  «.  Cicott,  16  Mich.  283.  97 
Am.  Deo.  141. 

•  People  «.  Cicott,  16  Mich.  288,  97 
Am.  Dec.  141;  Dixon  «.  Orr,  49  Ark. 
28a,  4  B.  W.  Rep.  774;  ThompBon  «. 
Xwinfft  1  Brewst  W;  In  re  McCuI- 
looi^  19  Phila.  570;  In  re  LocaBt 
Ward  Xleetion,  4  Penn.  L.  J.  841; 
atate  t.  Hilmantel,  28  Wis.  809. 

Bat  see  People  v.  Supervisors,  88 
How.  Fr.  (N.  T.)  146,  citing  People 
9.  Pease,  87  N.  T.  45,  84  Am.  Dec. 

*  People  e.  Cicott,  16  Mich.  288.  97 
Am.  Dec.  141;  In  re  Locust  Ward 
Electioii,  4  Peun.  L.  J.  841;  In  re 
McCullough,  12  Phila.  570. 

4  In  People  e.  Cicott,  16  Mich.  288, 
97  Am.  Dec.  141.  Camfbsll,  J., 
•ays  "Our  whole  ballot  system  is 
based  upon  the  idea  that  unless  in* 
▼iolable  secrecy  is  preserred  concern- 


ing every  voter's  action,  there  can  be 
no  safety  against  those  personal  or 
political  influences  which  destroy  in* 
dividual  freedom  of  choice. 

It  is  altogether  idle  to  expect  that 
there  can  be  any  such  protection 
where  the  voter  is  only  allowed  to 
withhold  his  own  oath  concerning  the 
ticket  he  has  voted,  while  any  other 
prying  meddler  can  be  permitted  in  a 
court  of  justice  to  guess  under  oath 
at  its  contenta  If  the  law  could 
permit  an  inquiry  at  all.  there 
is  no  reason  whatever  for  prevent- 
ing an  inquiry  from  the  voter  him- 
self, who  alone  can  actually  know 
how  he  voted,  and  who  can  suffer  no 
more  by  being  compelled  to  answer 
than  by  having  the  fact  established 
otherwise.  The  reason  why  the  bal* 
lot  is  made  obligatory  by  our  consti- 
tution is  to  secure  to  every  one  the 
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This  secrecy  of  the  ballot  is  not  alone  protected  against  testi* 
mony  by  third  persons  as  to  its  contents,  but  also  from  attempted 
disclosures  based  upon  its  color  or  external  appearance.^ 

§  234.  Same  Subject— Voter  may  dlBolose  voluntarily. — ^Bnt 
although  the  legal  voter  can  not  be  compelled  to  disclose  how  he 
voted,  he  may,  if  he  chooses,  waive  his  privilege  of  secrecy,  and 
voluntarily  disclose  the  contents  of  his  ballot.* 

S  235.  Same  Subject— Illegal  Voter  may  be  compelled  to 
disclose. — The  privilege  of  secrecy  is,  however,  one  belonging  to 
the  legal  voter  only.  Where,  therefore,  it  has  been  established 
by  other  evidence  that  a  person  has  voted  unlawfully,  he  may  be 
compelled  to  disclose  how  he  voted,'  except  where  his  answer 
might  tend  to  criminate  him.* 

And  where  the  unlawful  voter  refuses  to  disclose,  or  can  not 
remember  how  he  voted,  or  cannot  be  found,  the  fact  may  be 
proved  by  other  evidence.* 

§  236.  Same  Subject— Evidence  of  Voter's  Statements  as  to 
his  Disqualification  or  his  Vote. — Although  there  is  some  con- 
flict in  the  authorities,  the  rule  seems  to  be  settled  that  the  evi- 
dence of  the  statements  of  an  alleged  unlawful  voter  as  to  his 
disqualification,  unless  made  so  contemporaneously  with  the  act 
of  voting  as  to  constitute  part  of  the  res  gestm,^  is  inadmissible 


right  of  preventing  any  one  else  from 
knowing  bow  he  voted,  and  there  is 
no  propriety  in  any  rule  which  ren- 
ders such  a  safeguard  valueless. " 

*  Christiakot,  J.,  in  People  v.  Ci- 
cotte,  16  Mich.  288. 

•  Dixon  «.  Orr,  49  Ark.  238. 4  8.W. 
Bep.  774;  Kneass's  Case,  2  Pars.  558. 

•  State  V.  Hilmantel.  28  Wis.  422; 
Thompson  v,  Ewing.  1  Brewst.  67* 
Christianct,  J.,  in  People  v.  Cicott, 
Id  Mich    283. 

*  State  9.  Olin.  28  Wis.  809. 

»  People  V,  Pease,  27  N.  Y.  45,  84 
Am.  Dec.  242.  "Where  a  voter  re- 
fuses to  disclose,  or  fails  to  remember, 
for  whom  he  voted,"  says  Dav[rs,J., 
in  this  case,  "  I  think  it  is  competent 


to  resort  to  circumstantial  evidence 
to  raise  a  presumption  in  regard  to 
that  fact.  Such  is  the  established 
rule  in  election  cases  before  legislative 
committees,  which  assume  to  be  gov- 
erned by  the  legal  rules  of  evidence: 
Oushing's  Law  and  Ih^eiiee  of  Legii- 
lative  Assemblies,  See,  199,  210  \  and 
within  that  rule  it  was  proper,  in  con- 
nection  with  the  other  circumstances 
stated  by  the  witness,  to  ask  him  for 
whom  he  intended  to  vote,  not,  how- 
ever, on  the  ground  that  his  intention, 
as  an  independent  fact,  could  be  ma- 
terial, but  on  the  ground  that  it  wu 
a  circumstance  tending  to  raise  a  pre- 
sumption for  whom  he  did  vote." 
•Patton  «.    Coates,  41  Ark.   Ill; 
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to  establish  the  fact  of  snch  disqualification  or  how  he  voted. 
Such  evidence  is  mere  heresay.^ 

The  contrary  rule,  however,  prevails  in  New  York*  and  Wia- 
eonsin." 

The  reason  given  for  holding  such  statements  admissible  is 
'^that  a  person  who  has  voted  at  an  election  is  always  considered 
as  a  party,  when  the  result  of  the  election  is  in  controversy,  and  on 
that  ground  his  declarations,  voluntarily  made,  are  admissible. 
It  is  considered  to  be  a  question  between  the  voter  and  the  party 
questioning  his  vote,  and  not  merely  between  the  party  holding 
the  office  and  him  who  claims  it.''  * 

§  237.  Voter  not  voting,  not  permitted  to  state  how  he  would 
have  voted* — A  voter  who  did  not  vote,  though  legally  entitled 
to  do  so,  and  although  he  did  not  vote  because  he  was  unlawfully 
prevented,  can  not  afterwards  be  permitted  to  testify  that  he 
would  have  voted  for  a  certain  person,  notwithstanding  that  the 
lawful  votes  so  excluded  would,  if  cast  as  intended,  have  changed 
the  result.* 

The  election  is  to  be  decided  by  the  number  of  legal  votes 
actually  cast,  and  not  by  ascertaining  what  might  have  been  cast. 
The  election  may  be  held  invalid  because  of  the  suppression  of 
legal  votes,  but  public  policy  forbids  that,  after  it  is  known  just 
how  many  votes  are  necessary  to  change  the  result,  it  should  be 
permitted  to  change  it  upon  the  present  statement  of  voters  as  to 
their  past  intentions.' 

Where  one,  therefore,  receives  a  majority  of  the  legal  votes 
cast,  the  opposing  candidate  cannot  be  declared  elected  upon  evi- 
dence that  legal  voters,  who  would  have  voted  for  him,  offered  to 
vote,  but  were  erroneously  denied  the  right.  A  new  election  is 
the  proper  remedy  in  such  a  c^se.^ 

Beardsto^n  «.  Virginia,  81  111.  541 ;  «  DizoN,  0.  J.,  in  State  «.  Olin,  88 

Kreitz  o.  Bebrensmeyer,  125  IlL  141,  Wis.  819. 

8  Am.  St.  Rep.  848.  •  Newcom  «.  Kirtley,  18  B.  Mon. 

'  Tarboz  «.  Sughrue,  86  Eans.  225.  (Ey.)  515. 

12  Pftc.  Bap.  885;  Qilleland  v.  Schuy-  <  Kewcum  «.  Eirtley,  18  B.  Mon. 

Ut,  9  Kans.  582;  People  «.  Commis-  (Ey.)515. 

Bionen,  7  GoL  190.  v  Renner  «.  Bennett,  21  Ohio  Bt 

>  People  9.  Pease,  27  N.  T.  45,  84  481;  Newcam  «.  Eirtley,  18  B.  Mon. 

Am,  Dec.  242.  (Ey.)  515. 

'Bt^te  9.  OliD,  28  Wis.  819. 
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§  238.    When  all  Svidenoe  fldls  Eleotion  moat  be  set  adile.— 

When,  howev^er,  notwithstanding  a  resort  to  all  the  legal  means 
of  proofy  it  is  still  impossible  to  ascertain,  with  reasonable  cer- 
tainty, what  the  trae  resolt  of  the  election  really  is,  the  dection 
mast  be  set  aside.^ 

>  Russell  f.  Slata,  11  Kant.  808;  State  t.  Commissioners,  85  KiDi,  640. 

154 


Ohap.  VL] 


OF  AOOEPTANGE   OF   OFFICE. 


§   240. 


CHAPTER  VI. 


OP  ACCEPTANCE  OP  OFFICE. 


(  889.  In  general. 

I,  DUTY  TO  ACCKPT   OFFICE. 

940.  Citizen  is  under  a  social  Obli- 
gation to  accept  Office. 

%iL  Common  Law  also  imposed 
the  Obligation. 

S43.  Duty  imposed  by  Statute  in 
some  States. 

948.  Acceptance  compelled  by 
Mandamus. 

944.  Refusal  to  accept  indictable  at 
common  Law. 

946.  Not  compelled  to  serve  with« 
out  Compensation. 

946u  Not  compelled  to  accept  sec- 
ond or  disqualifying  Office. 


%  247.  Acceptance  necessary  to  full 
Possession  of  the  Office. 
948.  When   Acceptance    may    ba 
given. 

n.  WHAT    CONSTITUTES   AN    AGCBPT- 

ANCB. 

249.  Seeking  the  Office  or  Consent- 
ing to  be  appointed  or 
elected  is  not  an  Accept- 
ance. 

960.  Qualification  the  best  Evi- 
dence  of  Acceptance. 

261.  Effect  of  Failure  to  qualify. 

262.  Acceptance  presumed    from 

Exercise  of  Office. 


§  289.  .In  general. — The  individnal  having  been,  by  the 
action  of  the  appointing  power  or  by  the  suffrages  of  the  peo- 
ple,  selected  for  the  office,  it  becomes  material  to  ascertain  :  (1) 
whether  the  individnal  so  chosen  owes  to  the  power  by  which 
he  was  chosen  any  duty  to  accept  the  office,  and  if  so,  (2)  what 
ahall  be  deemed  evidence  of  such  acceptance. 


I. 


DDTT  TO  ACCEPT  THE  OFPICE. 

§  240.  Gitisen  la  under  sooial  Obligation  to  accept  Ofiioe.  — 
It  is  impossible  that  government  shall  be  carried  on,  and  the 
functions  of  civil  society  exercised,  without  the  aid  and  interven- 
tion of  public  servants  or  officers,  and  every  person,  therefore, 
who  enters  into  civil  society  and  avails  himself  of  the  benefits 
and  protection  of  the  government,  must  owe  to  this  society,  or, 
in  other  words,  to  the  public,  at  least  a  social  duty  to  bear  his 
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share  of  the  poblio  hardens,  by  accepting  and  performing,  under 
reasonable  circnmstances,  the  duties  of  those  pablic  ofiSces  to 
which  he  maj  be  lawfully  chosen. 

§  241.  Ck>mmon  Law  also  imposed  the  Obligation.^ — And 
not  only  is  this  the  social  obligation,  bnt  so  far  as  mnnioipal 
offices  are  concerned,  it  was  the  obligation  of  the  common  law 
as  well  ^^In  England,"  says  Mr.  Justice  Bbadlet,  ^a  person 
elected  to  a  municipal  office  was  obliged  to  accept  it  and  perform 
its  duties,  and  he  subjected  himself  to  a  penalty  by  refusal.  An 
office  was  regarded  as  a  burden  which  the  appointee  was  bound, 
in  the  interest  of  the  community  and  of  good  government,  to 
bear."» 

§  242.  Duty  imposed  by  Statute  in  some  States. — This  duty 
to  accept  and  qualify  for  a  municipal  office,  except  where  by  law 
exempt,  is  also  declared  by  statute  in  some  of  the  States,  and 
penalties  or  forfeitures  are  prescribed  for  a  refusal  or  neglect  to 

do  BO. 

Under  our  political  system,  however,  where  offices  are  so 
eagerly  sought  for,  there  has  seldom  been  occasion  for  the 
enforcement  of  such  laws.* 

§  248.  Aooeptanoe  oompelled  by  Mandamus. — At  the  com* 
men  law,  a  person  elected  or  appointed  to  a  municipal  office,  as 
for  example,  that  of  common  councilman,  was  compelled  by 
mandamus  to  qualify  by  taking  the  oath,  and  to  enter  upon  and 
execute  the  duties  of  the  office.* 

§  244.     BeAisal  to  accept  indictable  at  Ck>nmion  Law. — And 

the  refusal  to  accept  a  municipal  office,  as  that  of  constable  or 
overseer  of  the  poor,  rendered  the  delinquent  liable,  at  common 
law,  to  an  indictment.^ 

§  245.  Not  oompelled  to  serve  without  Ckimpensation. — But 
in  this  country,  it  is  said,  though  it  cannot  be  universally  true, 
that  a  person  can  not  be  compelled  to  serve  the  public  without 

>  Edwards  «.  United  States,  108  U.  Johns.  (N.T.)  432;  Winegar  v.  Roe,  1 

8.  471,  478;  Rex  9.  Bower,  1  B.  &  Cow.  (N.Y.)  258. 

C,  585;  Rex  «.  Burder,  4  T.  R.  778;  tRex  «.  Bower,  1   Bam.  &  Ctom. 

Rex  9  Lone,  2  Strange,  020;  Rex  «.  585. 

Jones,  2  Strange  1146.  4Rez  o.  Burder,  4  T.  R  778;  Rax 

sSee   Haywood   «.     Wheeler,    11  «.  Lone,  2  Strange.  920. 
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compensation.  Thus  in  a  recent  case  in  Illinois  involving  the 
constitntionalitj  of  an  act  creating  a  board  of  police  commis- 
sioners,  it  was  said  by  Soholfiexd,  J.,  though  arguendo  merely, 
''No  man  can  be  compelled  to  give  his  time  and  labor,  any  more 
than  his  tangible  property,  to  the  public  without  compensation ; 
and,  since  there  is  no  mode  by  which  policemen  appointed  by 
the  commissioners  can  be  compensated,  it  follows  that  no  one, 
even  after  accepting  their  appointment  can  be  compelled  to  per- 
form any  police  duties." 

And  so,  continues  the  same  judge,  ^'there  can  be  no  legal 
right  in  an  individual  to  hold  an  office  or  trust,  unless  there  is 
also  a  corresponding  legal  right  in  the  public  to  compel  perform- 
ance of  the  duties  with  which  the  office  or  trust  is  charged. 
This  would  seem  to  be  a  legal  truism  and  to  need  no  demonstra- 
tion." » 

§  346.  Not  compelled  to  accept  a  second  or  a  disqualiiyiDs 
Qflloe. — So  it  is  said  that  a  man  cannot  be  compelled  to  accept  a 
second  office  when  he  has  previously  been  chosen  to  one  which 
he  still  holds,*  and  that  where  he  has  been  elected  or  chosen 
against  his  will  or  consent,  he  cannot  be  compelled  to  accept  any 
office,  at  ^ny  rate,  a  disqualifying  one — as  a  judicial  office,  the 
election  to  which  renders  him,  during  the  term  for  which  he  was 
elected,  ineligible  to  any  office  of  trust  or  profit  under  the  State, 
other  than  a  judicial  one.* 


I  Hinze  «.  People  (1879),  93  IlL  406. 

*  Hartford  «.  Bennett,  10  Ohio  8U 
441. 

»  Smith  «.  Moore  0888)  90Iiid.  1^4. 

BiiUOTT,  J.,  lnhis  opioioD,  says: 
'It  can  not  be  doubted  that  when  it 
is  i^d  of  one  that  he  is  elected  to  an 
oflbw,  it  la  ordinarily  meant  that  he 
has  been  chosen  or  selected.    It  is 
never  meant,  I  think  it  not  too  mach 
to  say,  that  he  has  been  chosen  and 
has  also  been  inducted  into  office,  or 
has  qoalfied  by  giving  bond  and  tak- 
ing an  official  oath.     All  will  agree, 
I  daie  say,  that  as  to  the  public, 
the  candidate  who  has  been  legally 
ehoisi  Is  elected  when  so  declared 


by  the  proper  authorities.  As  to  the 
public  then,  the  question  is  without 
difficulty,  for  the  candidate  declared 
chosen  is  elected. 

A  citizen,  however,  hss  indiyidoal 
rights,  and  it  would  result  in  injury 
and  lead  to  injustice  to  declare  thai 
whenerer  he  is  chosen  to  the  office  of 
Justice  of  the  peace,  or  any  other 
Judicial  office,  he  can  seek  no  polit- 
ical preferment,  even  though  he  may 
have  been  chosen  against  his  will.  A 
construction  of  the  constitution  that 
would  result  in  making  a  man  a 
Judicial  officer  against  his  will  would 
put  it  in  the  power  of  those  desiring 
toobstniet  his  way  to  other  offices  to 
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§  247.  Aooeptanoe  neoesaary  to  ftill  Poflaeasion  of  the  QflBoo. 
— ^Bat,  regardless  of  the  questions  whether  a  man  can  be  com- 
pelled to  accept  office,  or  can  be  punished  for  not  accepting,  it  is 
olear  that,  though  entitled  to  the  office  or  charged  with  the  duty 
of  accepting  it,  the  individaal  chosen  can  not  be  deemed  to  be 
either  fully  possessed  of  its  rights  and  privileges  or  subject  to 
the  performance  of  its  duties  and  obligations,  untQ  he  has  in 
fact,  accepted  it.  Acceptance,  therefore,  is  necessary  to  the  full 
possession,  enjoyment  and  responsibility  of  the  office.' 

§  248.  When  Aooeptanoe  may  be  given. — The  acceptance  of 
an  office  and  the  agreement  to  accept  are  obviously  different 
things.  One  is  executory,  the  other  executed.  If  the  promise 
is  made  before  the  election  or  appointment,  it  is  necessarily  con- 
ditioned upon  the  contingency  of  his  being  elected  or  appointed. 
If  made  afterward,  the  promisor  may  not  be  able  or  may  not  be 
willing  to  fulfill  his  promise.  The  acceptance,  therefore,  must 
logically  follow  the  election  or  appointment,  and  not  precede  it* 


disfranchise  him,  and  this  the  consti- 
tution never  intended  should  occur. 
We  can  not,  therefore,  I  agree,  hold 
that  a  man  selected  or  chosen  against 
his  will  or  consent  is,  so  far  as  con- 
cerns his  own  righU,  elected  within 
the  meaning  of  the  constitution,  how- 
ever It  may  be  as  to  the  publia" 

I  Smith  «.  Moore,  90  Ind.  294,  806, 
81& 

«  Smith  «.  Moore,  90  Ind.  294.  But 
Elliott,  J.,  dissented,  saying:  "The 
majority  of  the  court  think  that  ac- 
ceptance can  only  come  after  elec- 
tion and  by  qualification,  and  I,  that 
It  may  come  before  as  well  as 
after,  and  that  election  and  qualifica- 
tion are  essentially  distinct  and  dif- 
ferent things.  To  my  mind  it  is  clear 
that  consent  or  acceptance  may  be 
given  as  effectually  before  as  after 
•lection;  that  an  acceptance  is  ac- 
eeptance  whensoever  made. 


I  cannot  see  that  It  Is  any  more  dif- 
ficult to  prove  acceptance  before  an 
election  than  It  Is  to  pro^e  It  after- 
wards. In  any  event,  it  Is  a  question 
of  fact  to  be  determined  like  all 
other  questions  of  fact,  upon  evi- 
dence. If  it  leads  to  a  reducUa  ad 
absurdum  in  the  one  case,  to  bold 
consent  essential,  it  no  less  does  so  in 
the  other.  It  seems  to  me  that  it  is 
much  more  unreasonable  to  permit  a 
man  to  cast  aside  an  ofilce  which  be 
has  sought  after  be  bas  secured  Ibe 
votes  of  the  electors  by  bis  own  ef- 
forts, than  to  hold  that  when  be  bas 
done  this  be  must  abide  the  conse- 
quences of  his  own  voluntary  aok  If 
men  are  not  held  to  keep  what  they 
have  sought  and  obtained,  tbey  are 
at  unrestrained  liberty  to  ligbtly  toss 
about  ofllces  conferred  upon  them  at 
their  own  solicitation.  ** 
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II. 


WHAT  00N8TITUTE8  AN   AGCEPTANOB. 

§  849.  Seeking  the  Office  or  Consent  to  be  a|ipointed  or 
elected  is  not  an  Acceptance. — Pursuing  the  reasoning  of  the 
last  section  a  step  further,  it  is  obvious  that  the  mere  seeking 
for  the  office  or  the  consent  to  be  voted  for  or  appointed,  though 
they  may  imply  a  promise  to  accept  if  elected  or  appointed,  do 
not  of  themselves  amount  to  an  actual  acceptance  of  the  office. 

A  fortiori  an  election  or  appointment  without  one's  knowl* 
edge  or  consent  can  not  amount  to  an  acceptance  of  the  office.' 

§  250.     Qnalifloation  the  best  Bvidenoe  of  Acceptance.; — But 
the  best  formal  evidence  of  the  acceptance  is,  undoubtedly,  the 


I  In  Smith  «.  Moon,  00  Ind.  294,  the 
question  arose  whether  one  elected, 
with  his  consent,  to  a  Judicial  office, 
but  who  does  not  accept  the  same, 
may,  under  the  constitution  of  that 
State  declaring  that  "No  person 
elected  to  any  Judicial  office  shall, 
daring  the  term  for  which  he  shall 
have  been  elected,  be  eligible  to  any 
ollloe  of  trust  or  profit  under  the 
Stale,  other  than  a  Judicial  office,**  be 
afterwards  elected  to  an  office,  not 
Judicial,  the  term  of  which  will  run 
during  the  Judicial  term  to  which  he 
was  elected.  It  was  held  that  he 
could  be. 

SSoiiLABS,  J.,  writing  for  the  court, 
8idd:  "An  office  is  not  obtained  or 
held  by  contract  McOrary  on  Eleo- 
Uon^  916,  PomercyOoMk  Law,  g  547. 
It  can  not  be  aidd,  with  reason,  that 
sodi  eonsent  to  be  voted  for  is,  In  any 
sense^  an  acceptance  of  the  office. 
Unto  the  consenting  party  Ib  known 
to  have  received  a  majority  vote, 
there  is  nothing  for  him  to  accept  If 
being  voted  for  and  receiving  a  ma- 
Jorily  of  the  votes  is  an  election,  in 
in  wliich  the  word  'elected' 


is  used  in  this  section  of  the  constitu- 
tion, it  can  make  no  difference 
whether  such  votes  are  cast  with  or 
without  the  knowledge  and  consent 
of  the  party  voted  for.  To  say  that 
if  the  votes  are  cast  with  the  knowl- 
edge and  consent  of  the  party  voted 
for,  he  is  thereby  elected,  and,  if 
without  such  knowledge,  he  is  not 
elected,  is  to  depart  from  the  literal 
dgniflcation  of  the  word  'elected.'  To 
adopt  this  view,  it  would  become 
necessary  to  construe  the  word 
'elected,'  and  make  the  constitution 
read:  No  person  elected,  with  his 
knowledge  and  consent,  to  a  Judicial 
office,  shall  be  eligible,  &a  And  fur- 
ther,it  would  impose  upon  the  courts, 
in  every  case  of  contest  like  this,  un- 
der this  section,  the  unreasonable 
and  difficult  duty  of  deciding  whether 
or  not  the  party  thus  elected  was 
voted  for  with  his  knowledge  and 
consent" 

Bllkott,  J.,  dissented,  holding 
that  consenting  to  be  voted  for 
amounted  to  an  acceptance.  See  ex- 
tract from  his  opinion  in  note  to 
preceding  section. 
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qualification  of  the  officer  elect,  by  taking  the  oath  and  giving 
the  bond,  if  any,  required  by  law.' 

§  26 1.  Effltot  of  Fttilore  to  qnaliiy.— A  failure  or  neglect  to 
qualify  at  all  would,  e  oonverso^  be  deemed  evidence  of  a  refnsal 
of  the  office.'  But  a  failure  or  neglect  to  qualify  within  the  par- 
ticular time  prescribed,  if  afterwards  supplied,  would  not  ordi* 
narily  be  deemed  ipso  facto  a  rejection  of  the  office.*  It  would 
be  different,  however,  if  the  qualification  within  a  given  time 
was  expressly  made  a  condition  precedent.* 

§  253.  Aooeptanoe  presumed  flrom  SxeroiBe  of  Oflioe- — ^And 
so  if  the  officer  were  found  to  be  in  the  actual  occupation  and 
exercise  of  the  office,  his  acceptance  of  it  would  be  presumed.* 


*  Smith  «.  Moore,  90  Ind.  294 
•TkompsoD  «.   Holt.  53  Ala.  491; 

Beebe  «.  Robinson,  52  Ala.  66. 
*8e6  City  of  Cliicago  «.  Qage.  96 

HI  598,  85  Am.    Rep.  182;  People 

«.   Holley,  19   Wend.  (N.  Y.)  481; 

State  9.  Ohurchill,  41  Mo.  41 ;  State 

•.    Coun^     Court,    44    Mo.    980; 

Sprowi  «.    Lawrence,  88  Ala.  674; 

Slate  «i  Kly,  48  Ala.  568;  State  % 


ColTig,  15  Crag.  57;  State  a.  Pock. 
80  La.  Ann.  L  280. 

But  see  State  «.  Matheny,  7  Eana. 
827  (Compare  Carpenter  %  Titos,  8S 
Kane.  7).  Seepotl,  g266. 

« See  Tliompson  e.  Holt,  69  AhL 
491;  Beebe  e.  Robinson,  62  Ala.  61 
See  ;wi<.  g  265. 

•  Johnston  %  WUmmi.  2  K  H.  209» 
9  Am.  Deo.  6. 
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CHAPTER  VII. 

OP  QUALIFYING  FOR  THE  OFFICB. 


%  2S8.  In  general 
864.  What    constitates    Qualifica- 
tion. 

I.   THS  OATH  OF  OFFICE. 

255.  Oath  not  indiBpenaable. 

256.  What  Oath  to  be  taken. 

257.  Exemption  from  taking  Oath. 
258L  Form  prescribed  must  be  sub- 
stantially followed. 

259.  Requirement  of  Oath  cannot 
▼ary  constitutional  Rights. 

200.  Nor  disqualify  for  Act  not  a 
Crime  when  committed. 

261.  Oath  need  not  be  in  Writing 

unless  Law  requires  it. 

262.  ElTectof  not  taking  Oath. 

n.  OFFiaAL  BONDS. 

268.  In  general. 

264.  Are  required  by  Law. 

1.  When  to  be  given, 

265.  Statutes  usually  directory  and 

not  mandatory. 

266.  Failure  to  give  within  Time 

prescribed  does   not  work 
Forfeiture. 

2.  Ftntn  cf  Bimde. 

267.  Terms  prescribed  by  Statute^ 

268.  Statutes  are  usually  directory. 

269.  Informalities  which  do  not  in- 

▼alidate— Instances. 

270.  Same  Subject—Failure  to  ap- 

prove or  file. 
27L  When     defectire     statutory 

Bond  good  as  common  Law 

Obligation. 
t72b  Voluntary  Bond  in  Place  of 

■tatutory  Bond. 


§  278.  Purely  voluntaiy  Bond  not  en- 
forced. 

274.  Bond  with  excessive   Condi- 

tion extorted  void. 

275.  Bond   of   de  faeto  Officer  is 

valid. 

276.  Bond  of  Deputy  valid. 

277.  Eflfect  of  Blanks  left  unfilled. 

8.  iMbility  of  Burettes, 

a.  Bond  executed  in  Blank. 

278.  When  Surety  bound  by  Fill- 

ing  of  Blanks. 

b.  Conditional  Delirery  of  Bonds. 

279.  When  Surety  bound   by  De- 

livery contrary  to   Condi- 
tion. 

280.  Same   Subject  —  Forgery  of 

other  Surety's  Signature. 

281.  Same   Subject  —  Erasure    of 

Name  of  one  Surety. 

c  Liability  of  Sureties  for  Default  of  Prin. 

cipaL 

282.  Surety's  LiabUity  is  etrietiesimi 

Juris. 

283.  Extends  to  official  Acts  only. 

284.  Same  Subject,  Distinction  be- 

tween  Acts  done,     CMon 
Qffldi  and  VirtuU  OfflcU. 

285.  Same   Subject— Sureties    for 

one  Office  not  liable  for  De- 
fault in  another. 

286.  Sureties  bound  for  Defaults 

occurring  during  Term  only. 

287.  Same   Subject— Sureties    for 

second  Term. 
28a  Same   Subject  — How   when 
Time  of  Default  can  not  be 
ascertained. 


(11) 
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t  289.  Same  Subject— How  far  Offi 
oer's  Accounts  are  conclu- 
sive upon  Sureties. 

890.  Same  Subject  —  How  far 
Judgment  against  Principal 
is  oonclusiye  upon  Sura- 
ties. 

991.  Same  Subject  —  Appropria- 
tion of  Payments. 

898.  Same  Subject— The  contrary 
View. 

898.  When  official  Bonds  are  cumu- 
lative. 

894.  When  special  Bond  super- 
sedes general. 

29S.  liability  of  Sureties  for  Funds 

illegally  received. 

896.  Sureties  estopped  to  deny  offi- 

cial Character  of  Principal. 

897.  Liability  of  Sureties  for  Loss 

of  Funds. 

898.  Same  Subject— One  View. 

899.  Same    Subject— A     second 

View. 

800.  Same  Subject— A  third  View. 

801.  Same     Subject  —  A     fourth 

View. 
803.  Same    Subject  —  Illustrations 
of  lUe  stricter  Rules. 


g  808.  Same     Subject— Dlustratloiifl 
of  the  more  liberal  Rules. 


805. 


806. 


d.  Release  of 
804.  Sureties  released  by  material 
Alteration  of  Contract 
By  what  Law  their  Contract 

interpreted. 
Same   Subject— Effect  of  fai- 
creasing  Duties  or  changing 
Character  of  Office. 

807.  Not  released  by  Extension  of 

Time  for  Accounting. 

808.  Sureties  not  released  by  Laches 

of  Oovernment. 

809.  Sureties  not  released  by  Con- 

cealment of  previous  De> 
fault. 

810.  Same  Subject— Duty  of  noti- 

fying Sureties  of  subsequent 
Defaults. 

4.  ApprouU  of  BondL 

811.  Necessity  of  Approval. 

818.  Examination  and  Approval  a 
public  Duty. 

818.  Fdlure  to  approve  or  Defects 
in  Approval  do  not  release 
Sureties. 

814.  Whether  Approval  is  a  minis- 
terial or  judicial  Act 


(  253.  In  general. — The  person  elected  or  appointed  to  a 
public  office  is  usually  required  by  law,  before  entering  upon  the 
performance  of  his  duties,  to  do  sonae  act  by  which  he  shall  sig- 
nify his  acceptance  of  the  office  and  his  undertaking'  to  execute 
the  trust  confided  in  him.  This  act  is  ordinarily  termed  qual\fi' 
cation. 

g  254.  What  oonstitutes  Qoaliflcatlon. — This  act  generally 
consists  of  the  taking,  and  often  of  subscribing  and  filing,  of  an 
official  oath,  and,  in  many  cases,  of  the  giving  of  an  official  bond 
in  such  a  penalty  and  with  such  sureties  as  the  law  prescribes. 

Each  of  these  acts  requires  consideration. 
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THE  OATH   OF  OFFIOB. 

§  S65.  Oath  not  indispensable. — Bat  althongh  the  law 
nsaally  requires  the  taking  of  an  oath,  it  is  not  indispensable.  It 
18,  as  has  been  said,  but  a  mere  incident  to  the  office  and  consti- 
tntes  no  part  of  the  office  itself.  * 

§  256.  What  Oath  to  be  taken. — The  form  of  oath  to  be 
taken  by  pnblic  officers  is  nsnally  prescribed  by  the  sovereign 
power,  and  it  is  often  accompanied  by  a  declaration  that  no  other 
shall  be  exacted  as  a  qualification  for  office. 

Thus  the  constitution  of  the  United  States  requires  that,  before 
entering  upon  the  execution  of  his  office,  the  President  shall  take 
the  following  oath  or  affirmation  : — 

**  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  exe- 
ente  the  office  of  president  of  the  United  States,  and  will,  to 
the  beet  of  my  ability,  preserve,  protect  and  defend  the  con- 
stitution of  the  United  States.''* 

It  further  provides  that — 

**The  senators  and  representatives  before  mentioned;  and  the 
members  of  the  several  state  legislatures,  and  all  executive  and 
judicial  officers,  both  of  the  United  States  and  of  the  several 
States,  shall  be  bound  by  oath  or  affirmation  to  support  this 
constitution ;  but  no  religious  test  shall  be  required  as  a  quali- 
fication to  any  office   or  public  trust  under  the  United  States.*** 

So  the  constitutions  of  the  several  States  usually  provide,  as 
in  Michigan,  that — 

^^  Members  of  the  legislature,  and  all  officers,  executive  and 
judicial,  except  such  officers  as  may  by  law  be  exempted,  shall, 
before  they  enter  on  the  duties  of  their  respective  offices,  take 
and  subscribe  the  following  oath  or  affirmation  : — '  I  do  solemnly 
swear  (or  affirm)  that  1  will  support  the  Constitution  of  the 
United  States,  and  the  Oonstitution  of  this  State,  and  that  I 
will  faithfully  discharge  the  duties  of  the  office  of 
according  to   the   best  of  my   ability.'       And  no  other  oath, 

>  State  «.  Stanley,  66  N.  0.  69,  8         •  Art.  II,  sec.  1,  p.  & 
Am.  Rep.  448.  •  Art.  VI.  iv  8. 
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declaration  or  test  shall  be  required  as  a  qnalification  for  anj 
oflSce  or  public  trust" ' 

§  257.  Exemption  flrom  taking  Oath. — ^Exemption  from  the 
constitutional  provisions  requiring  an  oath  may  be  not  onlj 
express,  but  may  be  gathered  from  the  evident  intention  of 
the  law  makers.  Thus  it  is  said  by  Sheldon,  J.,  "Where,  bj 
the  law,  there  appears  a  manifesrtiation  of  the  intention  of  the 
legislature  that  an  inferior  officer  should  not  be  required  to 
take  an  oath  of  office,  there  is,  in  our  opinion,  a  sufficient  exemp- 
tion by  law  from  taking  the  oath  of  office  within  the  intent  of 
the  constitutional  provision."  * 

§  258.     Form  prescribed  most  be  substantially  followed. — 

Where  the  form  of  the  oath  to  be  administered  to  a  public  office 
is  prescribed  by  law,  that  form  should  be  substantially  observed. 
Literal  adherence  to  it  is  not  required  and  a  substantial  com- 
pliance will  suffice,'  but  anything  less  than  this  will  not  avail.* 

This  is  particularly  true  where  the  form  prescribed  was  intended 
to  enforce  the  recognition  and  protection  by  the  officer  of  im- 
portant constitutional  rights  of  individuals,  as  in  proceedings 
under  the  right  of  eminent  domain. 

§  259.  Bequirement  of  Oath  cannot  vary  Oonstitutional 
Bights. — It  is  obviouBly  beyond  the  power  of  the  legislature  in 
prescribing  the  oath  to  be  administered  to  impose  upon  the  officer 
tests  or  requirements  greater  than  those  which  the  constitution 
has  declared  shall  be  sufficient. 

§  260.    Nor  disqualify  for  Act  not  a  Crime  when  committed; 

— Neither  is  it  competent  for  the  State,  by  its  constitution,  by 
the  requirement  of  a  given  oath,  to  deprive  one  of  his  eligi- 
bility to  office  because  of  the  previous  commission  of  an  act 
which  was  not  punishable  when  committed.* 


I  Art  XVin,  sec.  1.  *Inre  Cambria  Street,  76  Pena. 

•  School  Directors  e.  People,  79  111.  857;  Bohlman  t>.  Railway  Go.  40  Wis. 
511.  157;  Bowler  «.  Drain  Commissioner, 

•  Bassett  t>.  Denn,  17  K.  J.  L.  4S2;  47  Mich.  154;  Chapman  •.  Clark,  49 
Tide  Water  Canal  Co.  v.  Archer,  9  Q.  Mich.  805. 

&J.  (MdO  479;   Hankins  «.  Callo-  •  See  the  elaborate  discussion  of  this 

way,  88  HI.  155;  State  «i  Trenton,  85  question  in  Cumminga  «.  Miaouri,  4 

N.  J.  L.  485.  Wall.  (U.  S.)  377. 
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§  261.    Oath  need  not  be  in  Writing  unless  Law  requires  it. 

— ^Unless  the  law  expressly  requires  more,  it  is  sufficient  that  the 
oath  prescribed  be  taken ;  it  need  not  also  be  in  writing  or  be 
subscribed  by  the  affiant.^ 


§  262.  BflBbot  of  not  taking  Oath — Statutes  requiring  the 
taking  of  an  oath,  like  those  which  require  also  the  giving  of  a 
bond,  usually  require  that  it  shall  be  done  within  a  specified 
time.  These  statutes,  however,  as  will  be  seen  in  a  following 
section,  are  generally  construed  to  be  directory  merely  and  not 
mandatory,  and  mere  delay  in  taking  the  oath,  if  it  be  afterwards 
taken  with  the  approval  of  the  public  authorities,  while  it  may 
be  ground  for  a  forfeiture  while  the  delay  continues,  does  not 
amonnt  ip%o  facto  to  a  rejection  .of  the  office,  and  when  the  oath 
is  so  taken,  the  default  is  waived.' 

Under  some  constitutional  provisions,  as  those  of  Virginia, 
requiring  the  taking  of  the  ^^anti-dnelling"  oath  as  a  condition 
precedent,  the  failure  to  take  the  oath  operates  to  vacate  the 
office.' 

The  requirement  that  the  oath  shall  be  taken  within  a  fixed 
period  does  not  operate  while  a  contest  is  pending  to  determine 
who  is  legally  entitled  to  the  office  and  hence  required  to  take 
the  oath  prescribed  by  law.* 

II. 

OFFICIAL   BONDS. 

§  263.  In  general. — Public  officers  to  whom  are  entrusted 
the  collection  and  custody  of  public  money,  and  public  ministe- 
rial officers  whose  actions  may  afEect  the  rights  and  interests  of 
individuals,  are  usually  required  to  secure  the  faithful  and  proper 
discharge  of  their  duties  by  giving  bonds  conditioned  to  that 
effect. 

Ab  a  mle,  poh'tical,  judicial,  military  and  naval  officers  are  not 
required  to  give  bonds. 

I  Davis  «.  Bergen  54  Mioh.  603.  Johnson  «.  Mann,  77  Va.  265. 

■  See  jNMl,  8265,  an^.  §  251.  «  People   «.    Potter,   68  Gal.   \Vt\ 

*  Branham  «.   Long,  78  Ya.   852;     Pearson  «.  WiUon,  57  Miss.  648. 
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§  264.  Are  required  by  Law. — The  giving  of  these  bonds  is 
generally  required  by  the  law  creating  the  office,  and  the  amonnt 
of  the  penalty,  the  conditions  of  the  undertaking,  and  the  num- 
ber and  qualification  of  the  sureties  are  usually  prescribed  by  the 
same  authority. 


1.      When  to  be  Oiven. 

§  265.     Statutes  usually  directory  and  not  Mandatory. — The 

statutes  requiring  a  bond  to  be  given  ordinarily  prescribe  that  it 
shall  be  given  within  a  fixed  time  after  the  officer's  election  or 
appointment.  These  provisions  as  to  time,  however,  though 
often  couched  in  most  explicit  language,  are  usually  construed  to 
be  directory  only  and  not  mandatory.^ 

§  266.  Failure  to  give  within  Time  prescribed  does  not  work 
a  Forfeiture.-^A  failure  to  give  the  bond  within  the  time  pre* 
scribed  does  not,  therefore,  ipso  facto  work  a  forfeiture.'  A  for- 
tiori is  this  so,  where  the  failure  was  through  no  fault  of  the 
officer.* 

Even  though  the  statute  expressly  provide  that  upon  a  failure 
to  give  the  bond  within  the  time  prescribed,  the  office  shall  be 
deemed  vacant  and  may  be  filled  by  appointment,  it  is  generally 
held  that  the  default  is  a  ground  for  forfeiture  only  and  not  a 
forfeiture  ipso  facto,  and  that  if,  notwithstanding  his  default,  the 
State  or  other  power  sees  fit  to  excuse  the  delinquency  by  grant- 
ing the  officer  his  commission,  the  defects  of  his  title  are  cured, 


I  City  of  Chicago  v.  Gage.  95  III. 
598,  85  Am.^  Rep.  182;  People  v,  Hol- 
ley,  12  Wend.  (N.  Y.)  481 ;  State  v. 
Churchill,  41  Mo.  41;  State  v.  Porter, 
7  lad.  204;  State  v.  Falconer,  44  Ala 
696;  Sprowl  9.  Lawrence,  83  Ala  674; 
State  D.  Ely,  48  Ala  668;  Stete  v. 
County  Court,  44  Mo.  230. 

s  City  of  Chicago  e.  Cage,  95  111. 
598,  85  Am.  Rep.  182;  People  «.  Hol- 
ley,  12  Wend.  (N.  Y.)  481;  State  «. 
Churchill.  41  Mo.  41;  State  «.  County 
Court,  44  Mo.  280;  State  v.  Porter,  7 
Ind.  204;  State  v.  Falconer,  44  Ala. 
696;   Sprowl  v,  Lawrence,   88  Ala 


674;  State  v.  ColTig,  15  Greg.  57; 
State  e.  Peck;  80  La.  Ann.  I.  280; 
Kearney  «.  Andrews,  10  N.  J.  Eq.  70. 

Contra,  People  c.  Taylor,  57  CaL 
620;  In  re  Attorney  General,  14  Fla. 
277. 

SR088«.  Williamson,  44  Ga.  501; 
State  «.  Hadley.  27  Ind.  496. 

Where  the  giving  of  the  bond  is 
prevented  by  the  unlawful  acts  of  the 
officers  appointed  to  reoeive  it,  the 
officer  elect  Is  relieved  from  the  neces- 
sity of  giving  it.  Culver  V.  Armstrongs 
—  Mich.  — ,  48  N.  W.  Rep.  776. 
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and  itia  converted  into  a  title  de  jure^  having  relation  back  to 
the  time  of  his  election  or  appointment.^ 

Where,  however,  the  giving  of  the  bond  within  the  time  pre- 
scribed 18  expressly  made  a  condition  precedent  to  the  right  to 
the  office,  the  rule  would  be  different.* 

The  provisions  of  the  law  requiring  the  giving  of  a  bond 
within  a  fixed  period  do  not  apply  while  a  contest  is  pending  to 
determine  who  is  legally  elected  and  hence  required  to  give  a 
bond.* 

2.    Form  of  Bonds. 

§  267.  Terms  prescribed  by  Statute — The  statutes  requiring 
the  giving  of  bonds  usually  prescribe,  with  more  or  less  particu- 
larity, what  shall  be  their  terms  and  conditions.  The  object  of 
this  is  not  only  to  secure  uniformity  in  the  conditions,  but  more 
especially  to  provide  that  the  public  and  those  dealing  with  the 
officer  shall  receive  all  of  the  protection  from  the  bond  that  it  was 
the  intention  of  the  statute,  exacting  it,  to  secure. 

§  268.  Statutes  are  usually  directory. — And  inasmuch  as 
the  substance  is  ordinarily  more  to  be  regarded  than  the  form,  it 
is  quite  generally  held  that,  unless  the  statute  expressly  declares 
that  a  bond  not  executed  in  the  form  prescribed  shall  be  void, 
the  statute  will  be  construed  to  be  directory  only  and  a  substan* 
tial  compliance  with  it  will  suffice.* 

Immaterial  variations  or  omissions,  therefore,  in  the  bond 
will  not  render  it  void  but  will  be  overlooked,  while  matters  in 
excess  of  the  requirements — redundancies — will  be  rejected  as 
mere  surplusage  and  the  bond  will  be  held  valid  as  though  they 
had  not  been  inserted.* 


I  State  D.  Toomer.  7  Rich.  (3.0.)  L. 
tl6;  Sprowlv.  Lawrence.  88  Ala.  674; 
Cilj  of  Chicago  t.  Gage,  95  lU.  598, 
85  Am.  Bep.  182;  Btate  e.  Ring,  29 
Minn.  7a 

But  eonHra,  see  State  e.  Matbeny,  7 
Kans.  827.  (Compare  Carpenter  «. 
Titus,  83  Kana  7.) 

*8ee  Thompson  e.  Holt,  52  Ala. 
491 ;  Beebe  v.  Robinson,  52  Ala.  66; 
Pteople  ».  Taylor,  57  Cal.  620. 

•People  V.  Potter.  68  Cal.  127; 
Pearson  9.  Wilson,  57  Miss.  84a 


<  SCepbens  e.  Crawford,  1  Qa.  674, 
44  Am.  Dec.  680;  Whitehurst  v, 
Hickey,  8  Mart.  (N.  a)  La.  589,  15 
Am.  Dec.  167;  Justices  «.  Wynn, 
Dud.  (Ga.)  22;  Boring  e.  Williams,  17 
Ala.  510;  People  «.  Slocum,  1  Idaho, 
62;  Quimby  «.  Adams,  11  Me.  882; 
Boykin  9.  Sute,  50  Miss.  875;  Probate 
Court «.  Strong.  27  Yt.  202;  Place  «. 
Taylor,  22  Ohio  St.  817. 

sPolk  9.  Plummer,  2  Humph. 
(Tenn.)  500,  87  Am.  Dec.  566:  Mo- 
Caraher  «.  Commonwealth,  5  Watts. 
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§  269.  Informalities  which  do  not  invalidate— Instanoes. — 
Thus  that  the  bond  is  not  taken  by  the  proper  persons  or  in  the 
prescribed  manner,^  or  that  it  was  not  approved/  or  was  not 
approved  bj  thd  designated  officer; '  or  that  it  was  not  signed  or 
acknowledged  in  the  presence  of  a  particular  officer,*  or  that  it 
was  given  before  the  time  specified/  or  not  until  the  time  fixed 
had  expired/  or  was  not  stamped  as  required/  or  that  the  officer 
who  gave  it  had  not  been  sworn/  is  immaterial  and  the  bond,  if 
otherwise  perfect,  will  be  enforced. 

So  the  fact  that  the  penalty  exceeds  the  amount  required  by 
law,*  or  that  its  recitals  are  more  specific  than  the  statute  pre- 
scribes,^ or  that  it  does  not  recite  the  title  of  the  officer,"  or 
that  it  was  not  accompanied  by  his  seal,"  or  that  the  names  of 
the  sureties  were  not  inserted  in  the  body  of  it,"  or  that  it  runs 
to  *Hhe  People  of  the  State"  instead  of  <Hhe  State"  as 
required,"  or  that  it  names  the  county  as  the  obligee  instead  of 
the  People  of  the  State,  as  prescribed  by  law,"  or  vice  verati^ 
or  that  the  justification  of  the  sureties  is  more  comprehensive 
than  required,^'  or  that  a  mistake  was  made  in  the  name  of  the 
obligee,^  or  that  his  official  title  was^omitted,"  or  that  the  name 


A  8.  (Peon.)  21.  89  Am.  Dec.  106; 
Matthews  v.  Lee,  26  Miss.  417;  State 
«.  Rhoades,  6  Kev.  852;  /n  r»  Redd, 
84  Ark.  239;  Berrien  County  Treas- 
urer «.  Bunbury,  45  Mich.  79;  United 
States  «.  Bradley,  10  Pet.  (U.  8.)  343. 

■  8tate  «.  McAlpin,  4  Ired.  (N.  C.) 
140;  8tate  «.  Perkins.  10  Ired.  383. 

a  Peoples.  Edwards,  9  Cal.  286; 
McCracken  v.  Todd,  1  Eans.  148; 
Toungv.  8tate,  7  Qill.  &  J.  (Md.) 
858;  Green  «.  Wardwell,  17  111.  278. 

s  People  «.  Johr,  22  Mich.  461. 

«  8tate  «.  Blair,  82  Ind.  313. 

i  Moore  v.  8tate,  9  Mo.  830. 

•  8tate  «.  Rhoades,  6  Nev.  352;  8tate 
«.  Cooper,  58  Miss.  615;  Monteith  «. 
Commonwealth,  15  Gratt.  (Va.)  172. 

T  Bute  «.  Garton,  82  Ind.  1. 

•  Bonta  «.  Mercer  County  Court,  7 
Bush  (Ey.)  576;  Board  «.  Judice,  89 
La.  Ann.  896.  2  8.  Rep.  792. 

•  In  ftf  Read,  84  Ark.  289;  Matthews 


«.  Lee,  25  Miss.  417;  8tat6«.  Rhoade% 
0  Nev.  852;  McCaraher  «.  Common- 
wealth, 5  Watts  &  8erg.  (Penn.)  21, 
89  Am.  Dec.  106. 

«•  Boring  «.  WiUiams,  17  Ala.  510. 

"  Wilson  «.  Cantrell,  19  Ala.  643. 

'•  8upervl8or8  ».  Bird,  81  Cal.  66, 

••  8tewart «.  Carter.  4  Neb.  564 

i«  TeWs  f>.  Randall.  6  Cal.  632,  65 
Am.  Dec.  547;  Peoples.  Love,  19  CaL 
681. 

'•  Bay  County  «.  Brock,  44  Mich. 
45;  Faurote  t>.  State,  —  Ind.  — .  II 
N.  East.  Rep.  472,  followed  in  a.  o. 
—  Ind.  — ,  21  N.  E.  Rep.  663. 

»•  State  «.  Horn,  —  Mo.  — ,  7  & 
W.  Rep.  116. 

»*  Dorsey  v.  Smyth,  28  Cal. 21. 

"  Charles  v.  Haskins,  11  Iowa.  329, 
77  Am.  Dec  148;  Pursley  «.  Hayes, 
22  Iowa,  11. 

"  Smith  «.  Wingale,  61  Tex.  54. 
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of  the  townehip  for  which  the  officer  elected  is  not  given,*  or 
that  the  penalty  had  not  been  fixed  by  the  proper  officer,*  or 
that  the  bond  haa  no  witnesses,'  or  was  not  under  seal,*  or  that 
the  officer  was  ineligible/  or  that  one  of  the  sureties  did  not 
reside  in  the  proper  locality,'  will  not  invalidate. 

§  270.  Same  Sulgeot— Failure  to  approve  or  file. — So  the 
fact  that  the  offioersi  charged  with  the  duty  of  approving  or  fil- 
ing the  bond,  have  not  performed  it^  will  not  defeat  the  validity 
of  the  bond  or  release  the  sureties  upon  it.' 

§  271.  When  defeotive  statutory  Bond  good  as  Common  Law 
Obligation* — And  even  though  the  bond  be  so  defective  that  it 
can  not  operate  as  a  bond  under  the  statute,  it  is  not  necessarily 
wholly  invalid.  For  where,  in  pursuance  of  the  statute  and 
because  of  it,  an  attempt  is  voluntarily  made  to  execute  such  a 
bond  as  is  required,  and  by  virtue  of  the  bond  so  executed  the 
officer  is  inducted  to  the  office,  such  bond,  though  so  defective 
as  to  be  invalid  as  a  statutory  bond,  will,  if  not  prohibited  by 
statute  or  opposed  to  public  policy,  be  held  to  be  valid  as  a  com- 
mon law  obligation  and  the  principal  and  sureties  will  be  bound 
by  its  terms.' 


>  State  «.  Klrhy,  9  Mo.  295. 

•  State  9.  Lynch,  6  Blackf.  (Ind.) 


*  Pierce  «.  Richardaon.  87  N.  H. 
806. 

*  Redwood  County  «.  Tower,  28 
iOnn.  45;  Board  of  Education  «. 
Fonda,  77  N.  Y.  850;  United  States 
9.  Linn,  15  Pet  (U.  8.)  290;  United 
States  V  Hodson,  10  Wall.  (U.  S.) 
895;  Morse  «.  Hodsdon,  5  Mass.  31S; 
Thomas  «.  White,  12  Mass.  869;  Bank 
f.  Smith,  5  Allen  (Mass.)  415;  Tem- 
pleton  «.  Ck>mmonwealth  —  Penn. 
— ,  8  All.  Rep.  167. 

•  Board  «.  Judice,  89  La.  896,  2  S. 
Rep.  792. 

•  Sute  9.  Flinn,  77  Ala.  100. 

V  Auditor  «.  Woodruff,  2  Ark.  78, 
88  Am.  Dec.  868;  Whitehurst  v. 
Rickey,  8  Martin,  (N.  8.)  La.  589, 
15  Am.  Dee.  167;  Jones  «.  State,  7 


Mo.  81;  37  Am.  Dec.  180;  McCracken 
V,  Todd,  1  Kans.  148;  Young  o.  State, 
7  Qill  &  J.  (Md.)  253;  Ashkura  v.  Lake, 
12  111.  App.  25;  Boone  Co.  v.  Jones, 
54  Iowa.  699;  Marshall  v.  Hamilton, 
41  Mifs.  229. 

*  Stephens  «.  Crawford,  1  Ga.  574, 
44  Am.  Dec.  680;  Claasen  v.  Shaw,  5 
Watts  (Penn.)  468,  40  Am.  Dec.  888; 
Goodnim  o.  Carroll,  2  Humph. 
(Tenn.)  490,  87  Am.  Dec.  564;  Barnes 
«.  Brookman,  107  111.  817;  Qradle  «. 
Hoffman,  105  111.  147;  Pritchett  v. 
People,  6  111.  525;  Fonrnier  e.  Fag- 
gott,  4  111.  847;  Ballingall  v,  Carpen- 
ter,  5  111.  806;  Todd  e.  C^rvell,  14 
111.  72;  United  States  e.  Mason.  3 
Bond.  (U.  S.  C.  C.)  188;  United 
States  t.  Tingey,  5  Pet.  (U.  S.  115; 
United  States  f>.  Linn,  15  Pet.  (U.  S.) 
290;  United  States  v.  Rogers,  28  Fed. 
Rep.  607;  McRea  v.  McWilliams,  58 
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§  273.  Voluntary  Bond  in  Plaoe  of  statutory  Bond. — And  so 
where,  by  law,  a  bond  of  a  certain  nature  is  required,  and  the 
officer  instead  of  giving  such  an  one  as  the  law  prescribes,  volun- 
tarily gives  another  with  terms  and  conditions  different  from  those 
ordained  by  law,  the  bond  so  given  will  be  held  binding  upon 
the  principal  and  his  sureties.^ 

§  273.  Purely  voluntary  Bond  not  enforoed. — Where,  how- 
ever, there  is  no  provision  of  law  requiring  the  giving  of  any 
bond  whatever,  it  is  held  that  a  bond  voluntarily  given  is  with- 
out consideration  and  cannot  be  enforced.' 

§  274.  Bond  with  exoessive  Condition  extorted,  void. — So 
where  the  terms  and  conditions  of  the  bond  are  prescribed  by 
law,  but  the  officer  who  takes  the  bond  exacts  from  the  officer 
giving  it,  as  a  condition  precedent  to  his  entering  or  remaining 
in  office  and  receiving  its  emoluments,  a  bond  with  conditions  in 
excess  of  those  required  by  law,  the  bond  so  given  will  be 
deemed  to  be  extorted  and  will  not  be  enforced.* 

§  275.  Bond  of  de  Fftoto  Officer  is  valid — But  a  bond,  other- 
wise valid,  is  not  rendered  void  by  the  fact  that  the  officer  who 
gave  it  was  not  in  all  respects  lawfully  elected  or  inducted  to  the 
office.  If  he  is  an  officer  de  facto^  exercising  the  functions  of 
the  office,  the  bond  given  by  him  will  be  binding  upon  himself 
and  his  sureties.* 

§  276.  Bond  of  Deputy  valid. — Statutes  which  expressly 
authorize  officers  to  appoint  deputies,  usually  permit  or  require 
the  taking  of  bonds  from  them,  and  prescribe  their  terms  and 


Tex.  828;  Peoples.  Shannon,  10  111. 
App.  865;  Sheppard  «.  Collins,  12 
Iowa  570;  QarreUon  «.  Reeder,  28 
Iowa,  21. 

■  United  States  e.  Tingey,  5  Pet. 
(U.  S.)  115;  United  SUtes  o.  Bradley, 
10  Pet.  (U.  8.)  848;  United  States  «. 
Linn,  16  Pet  (U.  S.)  290;  United 
Butes  9.  Hodson,  10  Wall.  (U.  B.) 
895;  Supervisors  e.  Goflenbury,  1 
Mich.  854. 

■State  «.  Heisey,  56  Iowa,  404; 
State  «.  Bartlett,  80  Miss.  624.  But 
«0n<n^Bee  Commonwealth  o.  Wolbert, 


6  Binn.  (Penn.)  292.  6  Am.  Dec.  452; 
Montville  9.  Haughton,  7  Conn.  648. 
See  also  Moses  e.  United  States,  166 
U.  S.  571. 

*  United  States  «.  Ilu mason,  6 
Sawyer,  (U.  S.  C.  C.)  199;  United 
SUtes  «.  Tingey,  5  Pet.  (U.  B.)  115. 

<  Jones  «.  Scanland,  6  Humph. 
(Tenn.)  195,  44  Am.  Dec.  800;  Wil- 
liamson 9.  Woolf,  87  Ala.  298; People 
«.  Slocum,  1  Idaho  62;  Common- 
wealth 0.  Teal,  14  B.  Monr.  (Ey.)29; 
Weston  «.  Sprague,  54  Vt.  895. 
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conditioDS.     Bonds  taken  nnder  such  statutes  woald  be  subject 
to  the  same  considerations  which  apply  to  other  official  bonds.^ 

But  even  in  the  absence  of  such  a  statute,  an  officer,  expressly 
or  impliedly  authorized  to  appoint  a  deputy,  may  take  from  such 
deputy  a  bond  conditioned  for  the  faithful  discharge  of  his  duty 
and  for  the  indemnity  of  his  principal,  and  such  a  bond,  if  not 
contrary  to  any  statute  or  opposed  to  public  policy,  will  be  valid 
as  a  common  law  obligation.' 

§  877.  £fibct  of  Blanks  left  unfilled. — The  leaving  of  a  blank 
unfilled  in  a  bond  where  the  sense  is  not  thereby  left  obscure  or 
the  meaning  rendered  imperfect  will  not  invalidate  the  bond,' 
nor  will  the  omission  of  words  necessary  to  the  meaning  but 
readily  supplied  by  the  context* 

Thus  the  fact  that  the  names  of  tlie  principal'  or  the  sureties' 
are  omitted  in  the  body  of  the  bond,  or  that  the  name  of  the 
township  in  and  for  which  he  was  elected  is  left  blank,'  will  not 
impair  the  validity  of  the  bond. 

But  where  the  name  of  the  obligee  is  entirely  omitted,  and  is 
not  fixed  by  law,  the  bond  is  void ;'  and  so  where  the  principal, 
in  the  joint  bond  of  himself  and  his  sureties,  omits  to  sign  the 
bond.* 

3.     Liability  of  Su?*eties. 

a.    Bonds  executed  in  Blank. 

§  278.  When  Surety  bound  by  Filling  of  Blanks. — The  ques- 
tion frequently  arises  as  to  the  liability  of  sureties  who  have 
signed  in  blank  a  bond  and  delivered  it  to  the  officer  for  com- 
pletion upon  the  understanding  that  it  shall  be  filled  by  him 


1  Qradle  «.  Hoffman.  105  111.  147; 
Hubert «.  Mendheim,  64  Cal.  213. 

•Mott  a.  Bobbins.  1  Hill  (N.  Y.) 
91,  87  Am.  Dec.  286;  Lucas  «.  Shep- 
herd, 16  Ind.  868. 

•Eniaely  o.  Shenberger,  7  WatU. 
2  (Penn.)  103;  Partridge  «.  Jones,  88 
Ohio  St.  875. 

«De3ota  Oounty  «.  Dickson,  84 
Hiss.  150. 

•Walbridge  «.  Spalding.  1  Doug. 


(Mich.)  451;  Moore  «.  McKinley,  60 
Iowa..  867;  Rader  «.  Davis,  5  Lea 
(Tenn.)  536. 

•  Stewart   «.   Carter,  4  Neb.   564; 
Partridge  «.  Jones,  88  Ohio  St.   375. 

V  State  e.  Elrby,  9  Mo.  295. 
» Phelps  f.  Call,  7  Ired.  (N.  C.)  L. 
262.  47  Am.  Dec.  827. 

•  People  0.  Hartley.  21  Gal.  585.  88 
Am.  Dec.  758. 
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with  a  penalty  of  a  certain  amount  or  with  specified  conditional 
and  the  bond  is  afterwards  filled  out  by  him  with  a  greater 
penalty  or  more  onerous  conditions. 

Where  such  a  bond  bears  upon  its  face  eyidence  that  it  has 
been  completed  in  violation  of  such  a  stipulation,  or  where  there 
is  sufficient  upon  its  face  to  put  a  reasonably  prudent  man 
upon  an  inquiry  by  which  the  facts  could  have  been  ascertained, 
or  where  the  fact  of  the  misapplication  of  the  bond  is  known 
to  the  person  who  seeks  to  avail  himself  of  its  security,  he  cer- 
tainly could  not  enforce  it  against  the  sureties.* 

But  where  the  bond  as  actually  executed  by  the  principal  is 
fair  upon  its  face,  and  a  person,  having  a  right  to  rely  upon  it, 
kao  relied  upon  it  in  good  faith  as  a  perfect  bond  according  to 
its  apparent  purport,  and  has  had  no  notice  or  knowledge  of  the 
bleach  of  the  conditions,  the  surety  can  not,  by  the  weight  of 
■authority  and  reason,  defeat  an  action  by  such  a  person  upon  the 
ground  that  a  greater  penalty  than  that  authorized  was  inserted 
or  that  it  contains  more  burdensome  conditions  than  those 
agreed  upon.* 

This  rule  does  not  conflict  with  the  more  modern  rule  which 
permits  authority  to  fill  blanks  in  sealed  instruments  to  be  con- 
ferred  by  other  than  an  authority  under  seal.' 


I  Dair  «.  UniUd  States,  16  Wall. 
(U.  8.)  1;  People  9.  Bostwick.  43 
Barb.  (N.  T.)  9.  32  N.  Y.  445. 

•  White  f>.  Duggan,  140  Mass.  18, 
114  Am.  Rep.  487.  "We  are  aware," 
said  HoLMBS,  J.  *'  that  there  are  sev- 
eral cases  more  or  less  opposed  to 
our  conclusion.  People  v.  Bost- 
wick,  32  N.  Y.  445;  Ohio  «.  Boring, 
15  Ohio,  507;  United  States  v.  Nel- 
son, 2  Brock,  (TJ.  8.  C.  C.)  64;  Pres- 
ton V.  Hull,  23  Gratt  (Va.)  600,  14 
Am.  Rep.  153,  and  cases  cited.  But 
we  think  that  the  prevailing  tendency 
both  in  this  State  and  elsewhere  has 
been  in  the  direction  we  have  taken. 
Thomas  e.  Bleakie,  186  Mass,  568; 
Butler  «i  United  States,  21  Wall.  (U. 
8.)  272;  Dair  «.  United  Stotes,  16 
Wall.  (U.  S.)  1;  South  Berwick  v. 
Huntress,  53  Me.  8^,  87  Am.  Dec. 


535,  State  v.  Pepper,  81  Ind.  76; 
Millett  V.  Parker,  2  Mete.  (Ky.)  608." 

To  like  effect  see  Bartlett  v.  Board 
of  Education,  59  III.  864;  City  of 
Chicago  «.  Qage,  05  1)1.  508,  85  Am. 
Rep.  182;  McCormickv.  Bay  City,  28 
Mich.  457. 

*  See  Mechem  on  Agency  g  04  and 
notes. 

Upon  the  older  rule  requiring  au- 
thority by  sealed  instrument,  see 
Williams  e.  Crutcher,  5  How.  (Miss.) 
71,  85  Am.  Dec.  422;  Davenport  f. 
Sleight,  2  Dev.  A  Bat.  (N.  C.)  L  881, 
31  Am.  Dec.  420;  Bums  o.  Lynde,  6 
Allen,  (Mass.)  805;  Preston  «.  Hull, 
23  Gratt.  (Va)  600,  14  Am.  Rep.  153; 
Wunderiin  v.  Cadogan,  50  Cal.  613; 
Adamson  v.  Hartman,  40  Ark.  58; 
Upton  9,  Archer,  41  Cal.  85,  10  Am, 
Rep.  266;  Hibble white  v,  McMorine, 
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ft.     Conditional  Delivery  of  Bond. 

§  279.  When  Surety  bound  by  Delivery  contrary  to  Ck>ndi« 
tloxu — AnalogOQB  to  the  question  considered  in  the  preceding^ 
section  is  that  of  the  liability  of  sareties  who  have  signed  a  bond 
npon  the  condition  that  the  principal  shall,  before  its  deliverj^^ 
procure  it  to  be  signed  by  other  sureties  also,  or  that  the  owner- 
ship of  more  property  shall  be  sworn  to,  or  that  any  other  law- 
ful act  or  thing  shall  be  done,  and  the  bond  has  been  delivered  in 
violation  of  the  condition. 

Here,  as  in  the  former  case,  if  the  person  seeking  to  enforce 
the  bond  knew,  or  had,  either  from  the  face  of  the  bond  or  from 
any  other  source,  notice  sufficient  to  have  put  him,  as  a  rea- 
sonably prudent  man,  upon  an  inquiry  which  would  have  dis- 
closed the  facts,  he  can  not  enforce  it  against  the  sureties  in 
violation  of  the  condition.^ 

But  where  the  bond  as  delivered  is  perfect  on  its  face,  and 
appears  to  have  been  duly  executed  by  the  several  obligors  and 
was  delivered  and  used  by  the  principal  without  disclosing  any 
stipulation,  reservation  or  condition,  and  third  persons,  having  a 


6  M.  ft  W.  200;  People  o.  Organ,  27 
lU.  87,  70  Am.  Dec.  891;  Gilbert  •. 
Anthony,  1  Yerg.  (Tenn.)  69, 24  Am. 
Dec.  489. 

Upon  the  more  modern  rule,  permit- 
tliig  such  authority  to  be  conferred  in 
the  same  manner  as  in  case  of  unsealed 
instruments.  See  State  •.  Young,  23 
Minn.  551;  Drury  «.  Foster,  2  Wall. 
(U.  S.)  24;  South  Berwick  «.  Hun- 
tress, 58  Me.  89,  87  Am.  Dec  685; 
Wiley  «.  Moor,  17  Serg.  A  R.  (Penn.) 
488, 17  Am.  Deo.  696;  Commercial 
Bank  o.  Eortright,  22  Wend.  (N.  Y.) 
848,  84  Am.  Dec,  817;  Wooley  •. 
Constant,  4  Johns.  (N.  Y.)  54,  4  Am. 
Dec.  246.  Em  parte  Decker,  6  Cow. 
(N.  Y.)  60.  Jb  parte  Eerwin,  8  Cow; 
(N.  Y.)  118;  Humphreys  •.  Ouillow, 
18  N.  H.  8a5,  88  Am.  Dec.  499. 

Upon  the  question  of  eitoppel  see 
Bwartz  «.  Ballon,  47  Iowa,  188,  29 
Am.  Rep.  470;  Phelps  o.  Sullivan,  140 


Mass.  86.  54  Am.  Rep.  442;  Field*. 
Stagg,  52  Mo.  584,  14  Am.  Rep.  485; 
Van  Etta  «.  Evenson,  28  Wis.  83,  9 
Am.  Rep.  486. 

iWard  V.  Churn,  18  Qratt.  (Va.) 
801. 98  Am.  Dec.  749;  Pepper  «.  State, 
22  Ind  399,  85  Am.  Dec  430;  Paw* 
ling «. United  States, 4 Cranch  (U.S.) 
219;  Fletcher  «.  Austin,  11  Yt.  448, 84 
Am.  Dec.  698;  Duncan  «.  United 
States,  7  Pet.  (U.  S.)  435. 

And  in  Ward  «.  Chnrn,  18  Gratt. 
(Ya.)  801,  98  Am.  Dec  749,  it  was 
held  that  where  a  bond  is  drawn  with 
the  names  of  the  principal  and  four 
sureties,  and  is  signed  by  but  three  of 
them,  two  of  whom  sign  it  upon  con- 
dition that  the  fourth  shall  sign  it 
also,  but  the  third  signer  makes  na 
such  condition,  it  is  not  only  void  aa 
to  the  two  who  sign  conditionally,, 
but  as  to  the  third  surety  also. 
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right  to  rely  npon  the  bond,  have  in  good  faith  relied  thereon 
to  their  prejadice  without  any  knowledge  or  notice  of  the  con- 
dition, stipalation  or  reservation,  they  may  hold  the  eareties 
liable.* 

The  fact  that  the  bond  was  delivered  to  a  third  person  and 
was  by  him  delivered  in  violation  of  the  condition  will  not 

release  the  sureties.' 
Where  the  bond  shows  by  its  recitals  or  by  the  insertion  of 

the  names,  as  sureties,  of  more  peraons  than  actually  sign  it,  that 
it  must  have  been  intended  to  be  signed  by  other  sureties  as  well, 
it  has  been  held  that  this,  except  where  the  bond  is  actually 
delivered  to  the  obligee  by  the  complaining  surety  himself,'  is 
sufficient  to  apprise  one  who  would  rely  upon  it  of  such  inten- 
tion.* 


^Taylor  County  «.  King,  73  Iowa 
158,  6  Am.  St.  Rep.  666;  Carroll 
County  9.  Riigglea,  69  Iowa  275,  58 
Am.  Rep.  223;  City  of  Chicago  v. 
Qage,  95  111.  593,  35  Am.  Rep.  182; 
Nash  «.  Fugate.  24  Gratt  (Va.)  202. 
18  Am.  Rep.  640,  a.  c.  32  Gratt.  595, 
84  Am.  Rep.  780;  State  v.  Potter,  63 
Mo.  212,  21  Am.  Rep.  440;  Trustees 
of  Schools  9.  Sheik,  119  111.  579,  59 
Am.  Rep.  830;  Mathis  v.  Morgan,  72 
Ga.  517,  53  Am.  Rep.  847;  Dair  •. 
United  States,  16  Wall.  (U.  S.)  1; 
Brown  v.  Probate  Judge,  42  Mich. 
501 ;  McCormick  «.  Bay  City,  23  Mich. 
457;  State  •.  Peck,  58  Me.  284;  State 
9.  Pepper,  31  Ind.  76;  Millett «.  Par- 
ker, 2  Mete.  (Ey.)  608;  Webb  m  Raird, 
87  Ind.  368,  89  Am.  Dec.  507;  Em- 
mons V.  Carpenter,  55  Ind.  330;  Allen 
«.  Mamey,  65  Ind.  401,  32  Am.  Rep. 
78;  Smith  o.  Peoria  County,  59  111. 
414;  Cutler  «.  EloberU,  7  Neb.  4,  29 
Am.  Rep.  871 ;  Deardorff  v,  Foresman, 
94  Ind.  481;  Spitler  v.  James,  32  Ind. 
802, 2  Am.  Rep.  334;  Wild  Cat  Branch 
•.  Ball.  45  Ind.  213;  Huot  v.  Stole,  53 
Ind  821;  Hall  «.  Parker,  37  Mich. 
580,  86  Am.  Rep.  540;  Lyttle  v.  Co- 
lad,  21  W.  Va.  183;  Mowbray  9. 
Btote,  88  Ind.  324;  Rhode  «.  McLean, 


101  HI.  467;  Hessell  t.  Johnson,  68 
Mich.  628. 

Contra,  Guild  «.  Thomas,  54  Ala. 
414,  25  Am.  Rep.  703,  followed  in 
Smith  0.  Elrkland,  81  Ala.  845,  1  B. 
Rep.  276. 

"Taylor  County  «.  King.  78  Iowa 
153,  5  Am.  St.  Rep.  666. 

*  Where  the  complaining  surety  had 
himself  delivered  the  bond,  as  a  per- 
fect and  completed  instrument,  with- 
out giving  any  notice  that  he  expected 
the  other  surety  to  sign,  he  was  held 
liable.  State  «.  Lewis,  78  N.  C.  188, 
21  Am.  Rep.  461.  See  also  Harris  «. 
Harris,  23  Gratt  (Va.)  77a 

«Ward  e.  Chum,  18  Gratt  (Va.) 
801,  98  Am.  Dec.  749;  Wendlinger  «l 
Smith,  75  Va.  817;  Markham  M.  A 
M.  Co.  V.  Eimmell,  87  Ind.  572;  Pep- 
per •.  Stote,  22  Ind.  399,  85  Am.  Dec. 
430;  Fletcher  •.  Austin,  11  Vt  448^ 
34  Am.  Dec.  698;  Pawling  t.  United 
Stotes,  4  Cranch  (U.  8.)  219:  Allen  e. 
Mamey,  65  Ind.  401,  82  Am.  Rep.  78. 

The  mere  fact  that  the  obligation 
clause  of  the  bond  in  the  printed  form 
was  filled  out  so  as  to  read  "sure* 
ties,**  but  no  names  being  filled  in  as 
sureties,  when  the  complaining  surety 
signed  it,  and  that  the  probate  ]ud^ 
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So  if  a  bond,  which  upon  its  face  purports  to  be  the  bond 
of  the  principal  and  his  sureties,  is  not  signed  by  the  principal, 
it  is  held  in  some  States  not  to  be  binding  upon  the  sureties/  at 
least  unless  it  appears  that  thej  agreed  to  be  bound  without 
him;*  but  in  other  States  snch  a  bond  is  held  binding  upon 
the  sureties  where  there  is  no  notice  or  knowledge  at  the  time 
of  delivery  that  they  were  not  to  be  liable  unless  the  principal 
also  signed.* 

§  280.     Same  Subjeot— Forgery  of  other  Surety's  Sigpiature.^ 

The  fact  that  the  signature  of  another  surety  was  forged  is  held 
to  constitute  no  defence  to  a  surety  who  signed  the  bond  suppos- 
ing the  signature  to  be  genuine.* 


who  accepted  the  bond  wrote  in  the 
name  of  the  surety  who  signed  the 
bond,  and  changed  the  word  "sure- 
ties" to  "surety,"  is  not  sufficient  to 
disclose  tbat  the  surety  signed  only 
on  condition  that  others  should  sign 
also.  Brown  v.  I^obata  Judga,  43 
Mich.  601,  relying  on  McCormick  v. 
Bay  City,  23  Mch.  457. 

But  where  a  surety  signed  bond, 
and  entrusted  it  to  the  principal  on 
oondition  that  it  should  also  be  signed 
by  another  whose  name  appeared  in 
the  body  of  the  bond  as  co-surety,  and 
the  principal  did  not  procure  the  ad- 
ditional signature,  but  erased  that 
name  and  delivered  the  bond,  it  was 
held  that  the  surety  was  not  bound. 
The  fact  that  the  additional  name  had 
been  placed  in  the  bond  and  had  been 
erased  was  enough,  as  the  court  held, 
to  put  a  prudent  man  upon  his  guard, 
Allen  0.  Mam^,  05  Ind.  898,  83  Am. 
Bep.  78. 

See  also  Inhabitants  of  Readfleld  9. 
Shaver,  50  Me.  86,  79  Am.  Dec.  593. 

>  Bean  o.  Parker,  17  Mass.  603; 
Rossell  e.  Annabel,  109  Mass.  73,  13 
Am.  Rep.  665;  Wood  •.  Washburn, 
8  Pick.  (Mass.)  34;  Ferry  v.  Burchard, 
91  Oonn.  603;  Bunn  t.  Jetmore,  70 
Mo.  338,  85  Am.  Rep.  435 


See  also  Mayo  v.  Renfroe,  66  Qa. 
406. 

'Johnston  v.  Kimball,  89  Mich. 
187,  83  Am.  Rep.  873;  Hall  e.  Par- 
ker,  89  Mich.  287. 

'Tnistees  of  Schools  e.  Sheik,  119 
Dl.  579,  59  Am.  Rep.  830;  citing  State 
V.  Bowman,  10  Ohio  445;  Loew  e. 
Stocker,  68  Penn.  St.  326;  Herrickt 
Johnson,  11  Mete  84;  Eeyser  «. 
Keen,  17  Penn.  St.  830;  Haskins  9. 
Lombard,  16  Me.  143;  Grim  v.  School 
Directors,  51  Penn.  St.  319;  Wil- 
liam's 9.  Marshall,  43  Barb.  534;  Mil- 
ler V.  Ferris,  10  Up.  Can.  423. 

« Stern  e.  People,  102  111.  540,  where 
the  court  held  that  Seely  e.  People, 
37  III.  178,  81  Am.  Dec.  234,  is  over- 
ruled by  Stoner  v.  Millikin,  85  111. 
218,  and  that  People  v.  Organ,  37 
III  37,  79  Am.  Dec.  891,  in  so  far  as 
it  makes  a  distinction  between  com- 
mercial and  other  paper  is  overruled 
by  City  of  Chicago  t>.  Gage,  95  111. 
598,  85  Am.  Rep.  182;  State  v.  Baker, 
64  Mo.  167,  27  Am.  Rep.  214;  Matbis 
9.  Morgan,  72  Ga.  617,  58  Am.  Rep. 
847;  Helms  v.  Wayne  Agr.  Co.  78 
Ind.  825,  88  Am.  Rep.  147.  Linn 
County  V.  Farris,  52  Mo.  75,  14  Am. 
Rep.  989,  seems  to  be  overruled. 
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Thus  in  a  recent  case  it  was  held  that  where  a  snrety  on  a 
bond  given  to  the  State  as  security  for  a  bank  depositary  signs  it 
before  another  surety,  whose  name  precedes  his  in  the  body  of 
the  bond,  bnt  is  forged  thereto  in  the  signature,  and  where  the 
name  of  the  same  person,  as  well  as  that  of  another  whose 
name  appears  before  that  of  the  complaining  surety  in  the  body 
of  the  bond,  appears  as  being  signed  to  an  affidavit  that  thej 
were  worth  a  certain  sum,  but  in  fact  their  names  were  forged 
to  it;  and  where  the  complaining  surety  intrusts  the  bond  to  the 
president  of  the  bank  as  an  escrow^  not  to  be  delivered  to  the 
State  until  these  sureties  execute  it,  but  the  president  does 
deliver  it  to  the  governor  who  is  the  obligee,  the  complaining 
surety  is  liable  thereon.* 

§  281.  Same  Subject— Erasure  of  Name  of  one  Surety. — Bnt 
where  a  bond,  signed  by  a  number  of  sureties,  had  been  confided 
to  the  principal  for  delivery,  and  he  before  delivery,  erased  the 
name  of  one  of  the  sureties  without  the  consent  of  the  others,  and 
then  delivered  the  bond,  it  was  held  that  not  only  were  those 
sureties  released  who  had  signed  after  the  one  whose  name  was 
erased,  but  those  who  had  signed  it  before  were  released  also.* 

0.  Liability  of  Sureties  for  Defaults  of  Principal. 

§  282.  Surety's  Liability  is  striotissimi  Juris. — The  contract 
of  sureties  upon  an  official  bond  is  subject  only  to  the  strictest 
interpretation.  Tiiey  undertake,  in  the  language  of  Judge 
OooLBY,  "for  nothing  which  is  not  within  the  letter  of  their  con- 
tract. The  obligation  is  strictiaaimi  juris;  and  nothing  is  to  be 
taken  by  construction  against  the  obligors.  They  have  consented 
to  be  bound  to  a  certain  extent  only,  and  their  liability  must  be 
found  within  the  terms  of  that  consent."' 


1  Mathis  V,  Morgan,  73  Ga.  517,  /S8 
Am.  Rep.  847. 

>  State  «.  Craig,  58  Iowa  238.  citing 
'*a8  tending  to  support "  the  ruling: 
Smith  «.  Uoited  States.  3  Wall.  (U.  S.) 
310;  McCramer  v.  Thompson,  31  Iowa 
344;  Dickerman  v.  Miner,  43  Iowa 
608. 

>  Detroit  Savings  Bank  v.  Zeigler, 


49  Mich.  157.  43  Am.  Rep.  456,  citing 
Paw  Paw  9.  Eggleston,  35  Mich.  36, 
40;  Detroit  «.  Leadbeater,  89  Mich. 
34;  Johnston  «.  Kimball,  89  Mich. 
187, 33  Am.  Rep.  872;  Bullock  «.  Taj- 
lor,  89  Mich.  187,  83  Am.  Rep.  856; 
United  States  o.  Boyd,  15  Pet  (D.  &) 
187;  State  «.  Gutting,  3  Ohio  St  1; 
McCluskey  v,  Cromwell,   11  N.  T. 
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§  283.  Bxtenda  to  official  Aots  only.— So  the  liability  of  the 
Bnreties  is  to  be  limited  to  the  official  acts  of  the  principal  only,' 
and  ia  by  no  means  an  undertaking  against  every  act  that  he 
may  chance  to  commit.  As  is  said  in  a  leading  case,  ^'  The  sure- 
ties do  not  bind  themselves  to  protect  the  public  against  every 
act  of  their  principal,  nor  do  they  become  his  sureties  to  keep 
the  peace.'"  So  it  is  said  ^'It  is  an  official  act,  a  failure  to  per- 
form an  official  duty  or  performing  it  in  an  improper  manner, 
which  comes  within  the  scope  of  the  surety's  undertaking."  • 
And  again,  ^*  For  acts  not  within  the  line  of  official  duty  and 
authority,  not  under  color  of  office,  (the  officer)  may  incur  per- 
sonal not  official  responsibility ;  and  in  that  personal  responsibil- 
ity, the  sureties  on  his  official  bond  are  not  involved."* 

§  284.  Same  Subject— Distinction  between  Acts  done  Colore 
Officii  and  Virtute  Officii. — Acts  done  by  virtue  and  authority 
of  the  office — virtute  offioii^ — are  clearly  to  be  regarded  as  official 
acts,  and  render  the  sureties  responsible ;  but  acts  done  merely 
tinder  color  of  the  office, — colore  officii^ — do  not  stand  upon  so 
clear  a  ground.  The  distinctibn  between  the  two  has  been  stated 
thus :  '^  Acts  done  virUUe  officii  are  where  they  are  within  the 
authority  of  the  officer,  but  in  doing  them  he  exercises  that 
authority  improperly,  or  abuses  the  confidence  which  the  law 
lepoaes  in  him ;  whilst  acts  done  colore  officii  are  where  they  are 
of  such  a  nature  that  his  office  gives  him  no  authority  to  do 


008;  Urmston  «.  State,  78  Ind. 
176. 

Their  liability  will  not  be  extended 
by  conBtructioD  or  doubtful  inter- 
pretatioD.  Taylor  «.  Parker,  48  Wis. 
78.  "  Liability  of  sureties  is  not  to 
be  extended  by  oonstmction,  but  is 
to  be  limited  to  the  terms  of  the  obli- 
gation, considered  according  to  their 
true  intent  and  meaning."  State  «. 
CoDOver,  4  Dutch  (K.  J.)  224,  78  Am. 
Dec.  54. 

See  also  to  like  effect  Clark  v. 
Lamb,  78  Ala.  408;  Heidenheimer  o. 
Brent.  88  Tex.  588. 

*  State  a  Gonover,  4  Dutch.  (N.  J.) 
224.  78  Am.  Dec.  54;  Gterber  v,  Ack- 


ley,  87  Wis.  48,  19  Am.  Rep.  751; 
State  e.  Davis,  88  Mo.  585;  Clark  a 
Lamb,  76  Ala  406;  Heidenheimer  «. 
Brent,  59  Tex.  588;  People  v.  Lucas, 
93  N.  T.  585. 

<  State  0.  Conover,  4  Dutch.  (N.  J.) 
224,  78  Am.  Dec.  54. 

*  CoLB,  J.  in  (Berber  a  Ackley,  87 
Wis.  48,  19  Am.  Rep.  751. 

«McKee  v.  Oriffin,  66  Ala.  211; 
Coleman  a  Ormond,  60  Ala.  828; 
Brewer  e.  King,  68  Ala.  511;  Mor- 
row V,  Wood,  56  Ala.  1;  Kelly  •. 
Moore,  51  Ala.  864;  Moore  a  Madi- 
son Co.  88  Ala.  670;  McBlhaney  a. 
Gilleland,  80  Ala.  188. 


(12) 
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thetn."  '  For  acts  of  the  latter  kind,  it  is  held  in  many  States 
that  the  sureties  are  not  responsible.* 

This  question  has  been  most  frequently  raised,  and  is  well  illus- 
trated, in  cases  in  which  it  has  been  sought  to  hold  liable  the 
sureties  of  a  sheriff,  marshal,  constable  or  other  executive  officer 
who  has  seized,  upon  process  against  one  person,  the  goods  or 
other  property  of  another,  or  who  has  levied  upon  property 
which  was  exempt  from  such  seizure. 

Upon  the  one  hand  it  is  said  tiiat  the  officer  acts  officially,  and 
hence  binds  his  sureties,  only  when  acting  in  purauance  and  by 
virtue  of  his  writ,  and  as  his  writ  justifies  only  the  seizure  of 
the  property  of  the  defendant  therein  named,  not  exempt  from 
execution,  his  seizure  of  the  goods  of  a  stranger,  or  his  seizure 
of  exempt  property  is  a  purely  voluntary  and  unauthorized  tres- 
pass which  neither  his  writ  nor  his  official  character  can  justify, 
and  which  imposes  upon  the  officer  merely  personal  and  not 
official  responsibility.' 

On  the  other  hand  it  is  said  that  the  undertaking  of  the  sure- 
ties is  that  their  principal  will  well  and  faithfully  exeoute  the 
duties  of  his  office,  and  that  he  can  not  be  deemed  to  have  done 
80  when  he  seizes  the  property  of  a  stranger  or  levies  upon  prop- 
erty exempt  from  execution.  There  is,  therefore,  such  a  breach 
of  the  condition  of  the  bond  as  renders  the  sureties  liable.* 


1  People  «.  Schuyler,  4  N.  Y.  187; 
Gerber  v.  Ackley,  37  Wis.  43, 19  Am. 
Bep.  761. 

"See  cases  cited  in  following  note. 

•State  V.  Conover,  4  Dutch.  (N.  J.) 
S84,  78  Am.  Dec.  64;  State  v.  Long, 
8  Ired.  (N.  0.)  415;  State*.  Brown.ll 
Ired.  141;  Gkrber  •.  Ackley,  33  Wis. 
838,  87  Wis,  48.  19  Am.  Rep.  751; 
Governor  v.  Hancock,  3  Ala.  738; 
McElhaney  v.  Qilleland,  30  Ala.  188; 
Brown  t,  Mosely,  11  Smedes  A  M. 
(Miaa)  864;  Jenkins  «.  Lemonds.  39 
Ind.  394;  Carey  ••  State,  84  Ind. 
105. 

« Oarmack  «.  Commonwealth,  6 
Sinn.  (Penn.)  184;  Branott «.  McKee, 
6  Watts  &  S.  (Penn.)  618;  Archer  «. 
Noble,  8  Grcenl.  (Me.)  418;  Harris  v. 


Hanson,  3  Pairf.  (Me.)  341;  Green- 
field V.  Wilson,  18  Gray,  (Mass.)  884; 
Tracy  v.  Goodwin.  6  Allen  (Mass.) 
409;  State  o.Jennings,  4  Ohio  8t  418; 
Sangster  «.  Commonwealth,  17 
Gratt.  (Ya.)  184;  Commonwealth  v, 
Stockton,  5  T.  B.  Mon.  (Ky.)  193; 
Jewell  «.  Mills,  8  Bush  (Ky.)  83; 
State  ^  Moore,  19  Mo.  389,  61  Am. 
Dea  568;  State  «.  Fitzpatrick,  64 
Mo.  185;  Charles  «.  Haskins,  11  Iowa 
839,  77  Am.  Dec  148;  Tomer  •. 
EiUian,  13  Neb.  680;  HoUiman  «. 
Carroll,  37  Tex.  38,  84  Am.  Dea 
606;  Van  Pelt  •.  Littler,  14  CaL  194; 
United  States «.  Hine,  8  McAr.  (D. 
C.)  37;  Lammon  t.  FiBUsler,  111  U.  a 
17. 
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The  non-liability  of  the  snreties  in  such  cases  is  maintained  in 
Kew  Jersey,*  North  Oarolina,'  Texas,*  and  Wisconsin,*  and  per- 
haps in  Alabama,*  Indiana*  and  Mississippi/ 

Bnt  the  rale  of  liability  is  not  only  supported  by  the  soundeat 
reasons  of  policy,  bat  is  maintained  by  the  great  preponderance 
of  authority,  being  adopted  in  California,*  Iowa,*  Illinois,'* 
Kentucky,"  Maine,"  Massachusetts,"  Michigan,"*  Missouri," 
Nebraska,"  New  York,"  Ohio,"  Pennsylvania,"  Texas,"  Virgi- 
nia,** Washington,"  the  District  of  Columbia,"  and  the  Supreme 
Court  of  the  United  States." 

§  285.  Same  Sul^eot— Sureties  for  one  Office  not  liable  for 
De&iQts  in  another. — Sureties  who  have  undertaken  to  become 
responsible  for  the  defaults  of  their  principal  in  respect  to  a  par- 
ticular office  are  not  liable  for  the  defaults  of  the  same  principal 
in  his  character  as  the  incumbent  of  another  and  independent 


>  State  «.  GonoTer,  4  Dutch.  (N.  J.) 
884  78  Am.  Dea  64. 

*  Bute  •.  Long,  8  Ired.  (N.  0.) 
415;  State  t.  Brown,  11  Ired.  141. 

*  Heidenheimer  v.  Breiit,59  Tex.538. 
«Oerber  •.  Ackley,  83   Wis.  288; 

Gerber  «.  Ackley,  87  Wis.  48, 19  Am. 
Rep.  751. 

•See  GoTernor  «.  Hancock,  3  Ala. 
788;  McElbaney  v.  Gilleland,  80  Ala. 
188;  McKee  «.  Oriffin,  66  Ala.  311. 

*  See  Jenkins  v,  Lemonds,  39  Ind. 
394;  Carey  v.  State,  84  Ind.  106. 

f  See  Brown  v.  Mosley,  11  Smedes 
AM.(Mi88.)854. 

*  Van  Pelt «.  Littler.  14  Cal.  194. 

*  Charles  «.  Haskins,  11  Iowa  839, 
77  Am.  Dec.  148. 

*«  Horan  •.  People,  10  IlL  App.  31. 

"  Commonwealth  o.  Stockton,  5  T. 
B.  Men.  (Ey.)  193;  Jewell  •.  Mills,  8 
Bosh  (Ky.)  63. 

»  Archer  •.  Noble,  8  Greenl  (Me.) 
418;  Harris  «.  Hanson,  8  Fairf.  (Me.) 
84L 

*■  Turner  «.  Sisson,  187  Mass.  191; 
Ckeenfleld  «.  Wilson.  18  Gray  (Mass.) 
884;  Tracy  ••  Goodwin,  6  Alloi 
<MaM.)408. 


'*  People  e.  Mersereau,  ~  Mich.  — . 
42  N.  W.  Rep.  168. 

^  State  0.  Moore,  19  Mo.  869,  61 
Am.  Dec.  568. 

>«TarDer  «i  Eillian,  13  Neb.  680; 
Noble  «.  Himeo,  12  Neb.  198. 

"  People  V.  Schuyler,  4  N.  Y.  178; 
Mayor*.  Sibbems,  8  Abb.  App.  266; 
Cumming  «.  Brown,;48  N.  T.  614. 
See  People  •.  Lucas,  98  N.  Y.  586, 
distinguishing  People  •.  Schuyler. 

»  State  9.  Jennings,  4  Ohio  St.  418. 
See  also  Hubbard  «.  Blden»  48  Ohio 
St.  880. 

**Carmack  «.  Commonwealth,  6 
Binn.  (Peon.)  184;  Brunott «.  McEee, 
6  Watts  &  Serg.  (Penn.)  518. 

«•  Holliman  v.  Carroll,  27  Tex.  38, 
84  Am.  Dea  606,  but  see  Heidenhei- 
mer 9.  Brent,  59  Tex.  588. 

nSangster  •.  Commonwealfli«  17 
Gratt.  (Va.)  134. 

**  Mace  «.  Gaddis,  —  Wash.  — ,  18 
Pac.  Rep.  545. 

**  United  States*.  Hine,  8  McAr. 
(D.  C.)37. 

**Lammon  a.  Feusier,  111  (7.  Si» 
17. 
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office,*  unless  the  dnties  of  the  second  office  were  by  law  then  made 
a  part  of  the  regular  duties  of  the  first,*  or  unless  the  duties  of 
the  second  office  were  such  as  the  officer,  as  incumbent  of  the  first 
office,  might  naturally  and  legally  be  called  upon  to  perform.* 

Thus  the  sureties  of  a  clerk  of  court  are  not  responsible  for 
the  defaults  of  the  same  person  while  acting  as  a  receiver,*  nor 
of  a  register  in  chancery  while  officiating  as  probate  judge,*  nor 
of  a  sheriff  while  acting  as  trustee.* 

But  if  the  duties  of  the  second  office  are,«a?  officio^  part  of  the 
duties  of  the  first,^  or  if  the  law  requires  the  incumbent  of  the 
first  to  perform  the  duties  of  the  second,'  the  sureties  on  the 
bond  for  the  first  office,  will,  unless  such  a  liability  is  expressly 
excluded,  be  liable  for  defaults  in  the  performance  of  the  second. 

§  286.  Soretias  bound  Ibr  Defl^ult  ooouiiing  during  Teim 
only. — Sureties  upon  the  bond  of  an  officer  elected  or  appointed 
for  a  fixed  or  ascertained  term,  are,  unless  they  have  expressly 
assumed  a  greater  responsibility,  bound  only  for  such  defaults  as 
may  occur  during  the  term  for  which  they  became  sureties.* 

This  is  clearly  so  where  the  bond  itself  specifies  the  period.  If 
the  bond  is  silent  as  to  the  length  of  the  term,  the  statute  fixing 
the  length  is  to  be  regarded  and  read  as  a  part  of  the  contract.'* 


estate  «.  Odom,  86  K.  0.  482; 
Byrne  «.  Banting,  01  N.  C.  48;  Kerr 
«.  Brandon.  84  N.  0. 128;  Wilming- 
ton «.  Natt,  80  N.  0.  265;  State  «. 
Davis,  88  Mo.  686;  Waters  «.  Carroll, 
9  Yerg.  (Tenn.)  102;  Williams  «. 
Bowman,  8  Head.  (Tenn.)  681;  State 
«.  Blakemore,  7  Heisk.  (Tenn.)  638; 
Hammer  «.  Kaufman,  30  111.  87. 

•  Satterfleld  «.  People,  104  III.  448; 
Van  Yalkenbergh  v.  Paterson,  47  N. 
J.  L.  146. 

s  Hubbard  v.  Elden,  48  Ohio  St  880. 
estate   «.    Odom,  86  N.  C.    482; 
Byrne  «.  Banting,  91  N.  C.  48. 

•  McKee  «.  Griffin,  66  Ala.  211. 
•State  V.  Davis,  88  Mo.  685. 
vyan  Yalkenbergh  t.  Patterson,  47 

K.  J.  L.  146. 

•  Satterfleld  «.  People,  104  III.  448. 
•Peoples.  Toomej,  122  III  808,  18 


N.  Bast  Rep.  521;  Rogers  •.  Btote, 
99  Ind.  218;  Yost  «.  State  80  Ind. 
850;  Ohning  v.  Evanaville,  66  Ind. 
59;  Stern  «.  People,  96I1L  475;  Pot- 
ter 0.  Board  of  Trustees,  11  IlL  App, 
280;  Yan  Sickel  «.  Buffalo  County, 
18  Neb.  103,  42  Am.  Rep.  768;  In- 
habitants •.  Stanley,  47  Me.  615,  74 
Am.  Dec.  501;  Inhabitants  9.  Ran- 
dall, 105  Mass.  295,  7  Am.  Rep.  619; 
Mahaska  County  «.  Ingalls,  16  Iowa 
81;  Bessinger  «.  Dickerson,  20  Iowa 
260;  Lowry  «.  State,  64  Ind.  421; 
State  «.  Hauser,  68  Ind.  155;  Farrar 
«.  United  States,  5  Pet.  (U.  a)  878; 
United  States  «.  Boyd,  15  Ptot  187; 
United  States  «.  Linn,  1  How.(U.  &) 
104;  Myers  «.  United  Statfli^  1  Mo- 
Lean  492. 

>*  People  o.Toomey,  122  IlL  808^  18 
N.  B.  Rep.  521. 
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The  saretieSy  therefore,  can  be  held  responsible  neither  for 
those  defaults  of  the  officer  which  occarred  before  they  became 
BaretieSy'  nor  for  those  happening  after  the  term  for  which  they 
agreed  to  be  boand  has  expired,' 

Where  the  office  is,  bj  the  law  or  usage  by  which  it  is  created, 
an  annual  one,  the  bond  covers  only  the  official  acts  of  the  year 
for  which  it  was  given.' 

And  even  though  the  statute,  fixing  the  term,  declares  that  the 
officer  shall  hold  for  a  given  term,  and  until  his  successor  is 
dected,  the  sureties,  if  liable  at  all  after  the  expiration  of  that 
term,  can  be  held  liable  for  such  defaults  only  as  occur  with- 
in a  reasonable  time  after  the  expiration  of  the  term  within 
which  such  successor  might  have  been  chosen  although  he  may 
not,  in  fact,  have  been  chosen.' 

Bnt  the  fact  that  the  bond  contains  the  clause  which,  in  terms, 
extends  the  liability  until  another  is  chosen,  does  not,  like  the 
Btatutory  clause  of  the  same  import,  extend  the  legal  liability 
beyond  the  expiration  of  the  year.* 

The  condition  for  the  appointment  of  '^  another "  officer  is 
•atisfied  by  the  re-appointment  of  the  same  officer,  and  the  sure- 


>  State  «.  Alsup,  91  Mo.  172, 4  S.  W. 
Rep.  81;  Webster  Oounty  o.  Hutch- 
inson, 60  Iowa  731;  titate  v.  On,  13 
Lea  (Tenn.)  725. 

sfitetev.  Powell,  40  La.  Ann.  241,  4 
South.  Rep.  447;  Mayor  «.  Crowell, 
40  N.  J.  L.  207,  29  Am.  Rep.  234; 
Mayor  e.  Horn,  3  Harr.  (Del.)  190; 
Commissioners  e.  Greenwood,  1 
Desaus.  £q.  450;  Chelmsford  v,  Dem- 
arest,  7  Gray  (Mass.)  1;  Leadley  v, 
ETans,  3  Bing.  82 ;  Liverpool  Go.  v. 
Harpley,  6  East  507;  Peppin  v. 
Cooper,  3  B.  &  Aid.  481 ;  Bigelow  v. 
Bridge,  8  Mass.  375;  People  o. 
Toomey,  36  111.  App.  46:  Lauder- 
dale •.  Alford,  65  Miss.  63. 

*Korridgewock  «.  Hale.  80  Me.  862, 
14  AU.  Rep.  948;  Arlington  «.  Mer- 
ricksi  3  Saund.  411;  Bigelow  e. 
Bridge,  8  Mass.  375. 

•  County  of  Scott  e.  Ring,  29  Minn. 


898;  Mayor  of  Rah  way  e.  Crowell,  11 
Yroom  (K.  J.)  207, 39  Am.  Rep.  324; 
Mutual  Loan  Assn.  e.  Price,  16  Fla. 
304^  36  Am.  Rep.  708;  State  Treas- 
urer V,  Mann.  84  Yt.  871,  80  Am. 
Dec.  688;  Wapello  County  «.  Big- 
ham,  10  Iowa  89,  74  Am.  Dec.  870; 
Welch  «.  Seymour,  38  Conn.  887; 
Mayor  of  Wilmington  e.  Horn,  3 
Harr.  (Del.)  190;  Dover  v.  Twom- 
bley,  43  N.  H.  59;  Bigelow  «.  Bridge, 
8  Mass.  375;  Chelmsford  County  «. 
Demarest,  7  Gray  (Mass.)  1. 

(hntra,  see  Bbrrt,  J.,  in  County 
of  Scott  e.  Ring,  39  Minn.  898;  Dum- 
phy  e.  Whipple,  25  Mich.  10. 

•  Norridgewock  t.  Hale,  80  Me.  863» 
14  Atl.  Rep.  048;  Amherst  Bank  % 
Root,  2  Mete.  (Mass.)  542;  Chelms- 
ford Co.  V.  Demarest,  7  Gray  (Mass.) 
4;  Dover  e.  Twombley.  42N.  H.  60l 
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ties  apon  his  bond  for  the  first  term  are  not  bound  after  his  re- 
appointment* 

§  287.  Same  Sulidoot— Sureties  Ibr  seoond  Term. — ^In  accord- 
ance with  the  principles  laid  down  in  the  foregoing  section,  it  is 
held  that  sureties,  upon  th6  bond  of  an  officer  continued  in  office 
for  a  second  or  other  successive  term,  are  not  liable  for  defaults 
which  occurred  during  a  preceding  term,  or  for  moneys  which 
should  have  been  in  his  hands  at  the  beginning  of  his  second 
term  but  which  he  had  appropriated  to  his  own  use  during  his 
first  term,'  unless,  of  course,  tbey  were  also  his  sureties  for  that 
term  ;  and  it  is  always  open  for  them  to  show  that  the  default 
complained  of  did,  in  fact,  occur  during  a'previous  term  for  which 
they  were  not  sureties.'  In  such  a  case  the  sureties  for  the  pre- 
vious term  are  alone  liable.^ 

In  the  absence,  however,  of  any  showing  as  to  the  time  when 
the  default  actually  occurred,  it  will  be  presumed  that  it  took 
place  during  the  last  term,  and  the  sureties  for  that  term  will  be 
liable.*     The  burden  of  overcoming  this  presumption  is  upon  the 

« 

sureties.' 

Where  the  officer  has  used  moneys  coming  into  his  hands  offio- 


>  Citizens'  Loan  Association  «.  Nu- 
gent, 11  Yroom.  (N.  J.)  216,  29  Am. 
Rep.  280. 

s  Rogers  «.  State,  99  Ind.  218; 
Stem  «.  People,  96  111.  475:  County 
of  Scott  V.  Ring,  29  Minn.  898;  Toalc- 
ley  «.  King,  10  Lea.  (Tenn.)  67;  Pape 
«.  People,  19  111.  App.  24;  Potter  v. 
Trustees,  11  III.  App.  280;  Webster 
County  «.  Hutchinson,  60  Iowa,  721; 
State  V.  Orr,  12  Lea.  (Tenn.)  725; 
Pine  County  «.  Willard,  89  Minn.  125, 
89  N.  W.  Rep.  71 ;  Crawn  t>.  Common- 
wealth, 84  Va.  282,  4  8.  E.  Rep.  721 ; 
Slate  9.  Churchill,  48  Ark.  426,  8  S. 
W.  Rep.  852;  State  «.  Alsup,  91  Mo. 
172, 4  S.  W.  Rep.  81  ;Heppe  9.  Johnson, 
78  CaL  265,  14  Pac.  Rep.  838;  State 
«.  Finn.  28  Mo.  App.  290;  Detroit  «. 
Weber,  29  Mich.  24;  Paw  Paw  •. 
Eggleston,  25  Mich.  86;  Vivian  «. 
Otis.  24  Wis.  618,  1  Am.   Rep.  199; 


Inhabitanto  f>.  Randall,  105  Mass.  296, 
7  Am.  Rep.  619;  Bissell  «.  Sazton.  66 
N.  Y.  65.  a  a  77  N.  T.  191;  Thomp- 
son 0.  McGregor.  81 N.  T.  692;  Coons 
«.  People,  76  111  888. 

s  Webster  County  e.  Hutchinson,  60 
Iowa,  721;  Pine  County  «.  Willard, 
89  Minn.  125,  89  N.  W.  Rep.  71; 
Stern  v.  People,  96  III.  475. 

«  Coons  0.  People,  76  111.  888. 

•Heppe  «.  Johnson.  89  Cal.  266.  14 
Pac.  Rep.  888;  Pape  «.  People,  19 
111.  App.  24;  Pine  County «.  Willard, 
89  Minn.  125,  89  N.  W.  Rep.  71; 
Eelley  o.  State.  25  Ohio  St.  607. 

But  see  Trustees  «.  Smith,  88  IlL 
181. 

•Pine  County  o«  Willard,  89  Minn. 
125,  89  K.  W.  Rep.  71;  Kelly  «.  State, 
85  Ohio  St.  567;  Bruce  •.  United 
States,  17  How.  (U.  S.)  487;  Hetten  a 
Lane.  43  Tex.  279. 
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lally  during  the  second  or  other  BnbBeqaent  term,  to  make  good 
A  default  committed  by  him  in  the  first  or  other  prior  term,  the 
sureties  upon  his  bond  for  the  second  or  other  subsequent  term 
will  be  liable/  and  the  fact  that  the  public  officers,  charged  with 
the  duty,  failed  to  require  the  officer  to  account  at  the  close  of 
the  prior  term,'  or  extended  the  time  for  such  accounting,*  or 
that,  with  knowledge  of  his  default,  they  accepted  the  bond  for 
the  subsequent  term,^  will  not  relieve  the  sureties  for  the  sub- 
sequent term. 

But  while  the  sureties  for  a  subsequent  term  are  not  liable  for 
defaults  or  misappropriations  occurring  before  their  term,  they  are 
of  course  liable  for  all  official  defaults  occurring  during  the  term, 
and  they  are  thus  liable  for  any  defalcation  in  the  amount  of 
funds  in  the  hands  of  their  principal  at  the  commencement  of 
their  term  and  carried  forward  from  the  prior  term.* 

§  288.  Same  Sutgect— How  when  Time  of  De&ult  can  not  be 
ascertained. — Where,  however,  it  cannot  be  ascertained  in  which 
of  several  successive  terms  the  deficiency  arose,  equity,  it  is  said^ 
will  apportion  it  ratably  upon  all  of  the  several  bonds.* 

§  289.  Same  Sat^eot— How  flur  OfQ.oer'8  Aooonnts  oonoluaive 
upon  Sureties. — ^It  therefore  becomes  material  to  inquire  how 
far.  the  sureties  upon  an  official  bond  are  bound  by  the  accounts, 
statements  and  reports  of  the  officer  as  to  the  amount  in  his  hands 
during  the  term. 

It  is  held  in  a  number  of  cases  that  such  accounts,  statements 
and  reports  are  not  only  conclusive  upon  the  officer,  but  upon 


*  Pine  County  •.  Willard»  89  Minn. 
129,  89  N.  W.  Rep.  71 ;  Crawn  v.  Com- 
mODwealth,  84  Va.  282,  4  8.  £.  Rep. 
721;  Gwynne  v.  Burnell,  7  Clark.  & 
F.  572;  InhabiUnU  v.  Bell,  9  Meta 
(ICasi.)  499;  Cook  «.  State,  18  Ind. 
IM;  Rogers  v.  State,  99  Ind.  218. 

s  Orawn  «.  Commonwealth,  84  Ya. 
282,  4  8.  £.  Rep.  721;  Paw  Paw  «. 
I^gleston,  25Micli.  86. 

'  Crawn  9.  Commonwealth,  84  Va. 
282.  4  8.  £.  Hep.  721. 
«Pioe  County  s.  Willard,  89  Minn. 


125,  89  N.  W.  Rep.  71;  Crawn  s. 
Commonwealth,  84  Va.  282,  4  S.  B. 
Rep.  721. 

>  Board  of  Education  v,  Fonda,  77 
N.  T.  350;  United  States  «.  Boyd,  15 
Peters,  (U.  8.)  187. 

Qmtra,  Sidner  «.  Alexander,  81 
Ohio  St.  878. 

See  cases  cited  in  following  sec- 
tions. 

•  State  V.  ChurohiU,  48  Ark.  426; 
Phipsburg  «.  Dickinson,  78  Me.  457. 
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his  sureties  as  well,  and  that  they  are  estopped  to  assert  or  show 
that  he  had  not  in  his  hands  the  amoant  reported  by  him/ 

Bat  other  cases  hold,  and  it  is  believed  with  better  reason,  that 
while  snch  accounts,  statements  and  reports  may  hej>rima  facis 
evidence  of  the  officer's  liability,  they  are  not  conclusive  upon 
his  sureties,  and  that  the  latter  may  sliow,  if  it  be  the  fact,  that 
he  had  not  actually  in  his  hands  the  amount  he  reported  to  be 
held  by  him.'  They  may  thus  show  that  defalcations  apparently 
taking  place  within  their  term  actually  occurred  during  a  prior 
term. 

§  290.  Same  8a1:]geot— How  fbr  Judgment  againat  Frinolpal 
is  oonclusive  upon  SuxetLes. — ^Much  uncertainty  exists  also  as  to 
how  far  the  sureties  upon  an  official  bond  are  concluded  by  a 
judgment  against  their  principal  for  a  breach  of  the  duty  secured 
by  the  bond. 

Where  the  action  is  brought  upon  the  bond  itself  against  the 


>  Baker  •.  Preston,  1  Oilm.  (Va ) 
280;  (criticised  in  later  cases,  Munford 
«.  Overseers,  2  Rand.  818;  Jacobs  9. 
HiU,  2  Leigh  898;  Craddocic  «. 
Turner,  6  Leigli  116;  Crawford  o. 
Turk,  24  Gratt  176);  State  «.  Gram- 
mer,  29  Ind.  1S80;  (overruled  Lowry 
V.  State,  64  Ind.  421)  Morley  v.  Meta- 
mora,  78  111.  894,  20  Am.  Rep.  266; 
Boone  (county  «.  Jones,  54  Iowa,  699, 
87  Am.  Rep.  229;  City  of  Chicago  «. 
Gage,  95  III.  598,  85  Am.  Rep.  182; 
McCabe  v.  Raney,  82  Ind.  809;  Pink- 
staff  9.  People,  59  111.  148;  Roper  «. 
Lodge,  91  lU  518,  83  Am.  Rep.  60; 
Territory  «.  Cook,  —  Ariz.  — ,  17 
Pac.  Rep.  10. 

sBissell  9.  Saxton,  66  N.  T.  55; 
Van  Zickel  o.  Buffalo  County,  18 
Neb.  108,  42  Am.  Rep.  753;  State  o. 
Rhoades,  6  Nev.  852;  State  «.  New- 
ton, 88  Ark.  276;  United  States  o. 
Boyd,  6  How.  (U.  S.)  29;  United 
States  •.  Bckford,  1  How.  (U.  S.)  250; 
NoUeyv.  Callaway,  11  Mo.  447;  State  o. 
Smith,  26  Mo.  226,  72  Am.  Dec.  204; 


Hatch  «.  Attleborough,  97  Mass.  083; 
Inhabitants  v.  Randall,  IQH  Mass, 
295,  7  Am.  Rep.  519;  Vivian  •.  Otis, 
24  Wis.  518,  1  Am.  Rep.  199;  State 
V.  Fullenwider,  4  Ired.  (N.  0.)  864; 
Broad  9.  Paris,  66  Tex.  119;  Mann 
«.  Tazoo,  81  Miss.  574;  Supervisors 
«.  Bristol,  99  N.  Y.  816;  Lowry  v. 
State,  64  Ind.  421;  Ohning  o.  Evans- 
Yille.  66  Ind.  59;  State  v.  Haynes,  79 
Ind.  ?94;  Heagy«.  State,  85  Ind.  260; 
Lipscomb  e.  Postell,  88  Miss.  477,  77 
Am.  Dec.  651 ;  Governor  •.  Suton,  4 
Dev.  &  B.  (N.  C.)  484. 

While  books  and  entries  made  by  a 
county  treasurer,  or  his  agent,  are 
prima  fade  eYidence  against  him  and 
his  sureties,  yet  entries  made  by  the 
agent  after  the  termination  of  his 
agency  by  the  death  of  the  treasurer, 
are  not  binding  on  him  or  his  sure- 
ities,  and  are  not  admissible  in  evi- 
dence against  them.  Coleman  v.  Pike 
County,  88  Ala.  826,  8  Am.  St.  Rep. 
746. 
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priDcipal  and  his  Bureties  jointly,  they  are,  of  course,  bound  by 
the  judgment 

Bot  it  ia  where  a  judgment  has  first  been  obt;ained  in  an  action 
against  the  principal  alone,  and  this  judgment  is  afterwards 
offered,  in  an  action  against  the  sureties  upon  the  bond,  as  evi- 
dence of  the  fact  and  extent  of  their  liability,  that  the  question 
arises. 

A  distinction  is  made  between  cases  where  the  sureties  under- 
take generally  that  their  principal  shall  faithfnlly  perform  the 
duties  of  a  certain  office,  and  those  cases  where  the  undertaking 
is  that  the  principal  shall  do  a  specific  act,  as  to  pay  a  judgment 
if  recovered,  or  to  account  before  some  court  or  tribunal  as  in 
the  case  of  executors,  administrators,  guardians,  receivers  and  the 
like.  In  these  latter  cases,  it  is  usually  held  that  the  judgment 
recovered,^  or  the  order,  judgment  or  decree  fixing  the  amount 
to  be  accounted  for,  is  conclusive  upon  the  sureties.' 


^Thus  in  Pico  «.  Webster,  14  Cal. 
SOS,  78  Am.  Dec.  647,  the  court,  per 
Baldwin,  J.  say:  There  can  be  no 
doubt  that  where  a  surety  undertakes 
for  the  principal  that  the  principal 
ahaU  do  a  specific  act,  to  be  ascer- 
tained in  a  given  way,  as  that  he  will 
pay  a  Judgment,  that  the  Judgment  is 
conclusive  against  the  surety;  for  the 
obligation  Is  express  that  the  princi- 
pal wUl  do  this  thing,  and  the  Judg- 
ment Is  conclusive  of  the  fact  and  ex- 
tent of  the  obligation.  As  the  surety 
in  such  casefl  stipulates  without  re- 
gard to  notice  to  him  of  the  prooeed- 
iDgs  to  obtain  the  Judgment,  his  lia- 
bility is,  of  course,  independent  of 
any  such  fact.  Train  «.  Gold,  6  Pick. 
(Mass.)  880;  Lincoln  •.  Blanchard,  17 
Vt  464.  See  also  Riddle  o.  Baker,  18 
CaL  S95.  It  is  upon  this  ground  that 
the  liability  of  bail  is  fixed  abso- 
lutely by  tbe  Judgment  against  the 
principal.  But  this  rule  rests  upon 
the  terms  of  the  contract." 

*In   the   case  of    administrators, 
sureties  are  bound,  in  the  absence  of 


fraud,  by  decree  against  princi- 
pal. Storall «.  Banks,  10  Wall.  (U. 
S.)  583;  State  v.  Holt,  27  Mo.  840,  79 
Am.  Dec.  278;  Heard  v.  Lodge,  20 
Pick.  (Mass )  58,  82  Am.  Dec.  1S7; 
Ralston  «.  Wood,  15  111.  159.  58  Am. 
Dec.  604;  Garber  v.  Commonwealth, 
7  Penn.  St  265;  Salyer  v.  State,  5 
Port,  and.)  208;  Hobbs  o.  Middle- 
ton,  1  J.  J.  Marsh.  (Ky.)  179; Irwin*. 
Backus,  25  Cal.  228. 

But  see  Armistead  o.  Harramond,  4 
Hawks  (N.  C.)  841;  Iglehart  v.  State, 
2  Oill  &  J.  (Md.)  285;  Seat «.  Cannon. 
1  Humph.  (Tenn.)  471;  Ordinary  •. 
Wallace,  1  Rich.  (S.  C.)  507. 

In  the  case  of  receivers,  see  Ball  •, 
Chancellor,  47  N.  J.  L.  125.  "Nor 
does  it  make  any  difference,"  says 
the  court  in  this  case,  ''whether  the 
duty  of  the  principal  to  make  such 
accounting  be  expressly  stipulated 
for  in  the  instrument  composing  the 
suretyship,  or  such  obligation  is 
merely  to  be  necessarily  inferred 
from  the  nature  of  the  business  in 
question." 
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In  the  former  cases,  however,  the  authorities  range  from  the 
one  extreme  that  the  judgment  is  not  admissible  at  all  against 
the  sureties/  or  at  least  if  thej  were  not  notified  of  the  suit  and 
given  an  opportnnitj  to  defend,*  to  the  other  extreme  that  such 
judgment  is  conclusive  of  the  fact  and  amount  of  the  sureties* 
liability.* 

^  But  the  true  rule  seems  to  be  that  laid  down,  in  an  early  case 
in  Maflsachusetts,  by  Ohief  Justice  Shaw,  that  ^^When  one  is 
responsible,  by  force  of  law  or  by  contract,  for  the  faithful  per^ 
formapce  of  the  duty  of  another,  a  judgment  against  that  other 
for  the  failure  of  the  performance  of  such  duty,  if  not  conclusive, 
is  yrvmafade  evidence,  in  a  suit  against  the  party  so  responsible 
for  that  other.  If  it  can  be  made  to  appear  that  such  judgment 
was  obtained  by  fraud  or  collusion,  it  will  be  wholly  set  aside. 
But  otherwise  it  is  prima  fade  evidence,  to  stand  until 
impeached  or  controlled,  in  whole  or  in  part,  by  countervailing 
proofs."* 

In  North  Carolina,  the  judgment  is,  by  statute,  made  pre- 
sumptive  only.* 


<  Pico  «.  Webster,  14  Cal.  209,  78 
Am.  Dec.  647,  citing  McEellar  «. 
Bowell  4  Hawks  (N.  C.)34;  Munford 
«.  Overseers,  2  Rand.  (Va.)  818;  Beal 
e.  Beck,  8  Har  &  M.  (Md.)  242. 

'Douglass  «.  Rowland ,  24  Wend. 
(N.  Y.)  35;  Jackson  «.  Griswold,  4 
Hill  (N.  Y.)  623;  Slee  o.  Bloom,  20 
Johns.  (N.  Y.)  660,  10  Am.  Dec.  273; 
Carmichael  v.  Governor,  8  How. 
(Aiiss.)  236;  Car  mack  «.  Common- 
wealth, 5  Binn.  (Penn.)  184. 

•Pay  ©.  Ames.  44  Barb.  (N.  Y.) 
827;  Masser  «.  Strickland,  17  Serg  & 
R.  (Penn.  854,  17  Am.  Dec.  668; 
Eagles  «.  Eern,  6  Whart.  (Penn.)  144; 
Evans  v.  Commonwealth,  8  Watts. 
(Penn.)  899;  Musselman  «.  Common- 
wealth, 7  Penn  St.  240;  McMicken  o. 
Commonwealth,  58  Penn.  St.  221; 
GUtinan  «.  Strong,  64  Penn.  St  242; 
Commonwealth  v.  Smith,  4  Phila.  61; 
Dane  %.  Gil  more,  51  Me.  544;  Tracy 
«.  Goodwin,  6  Allen,  (Mass.)  409. 

1 


« City  of  Lowell  9.  Parker,  10  Mete 
(Mass.)  309.  315,  i%  Am.  Dec.  486. 
To  same  effect,  Stephens  «.  Shafer, 
48  Wis.  64,  88  Am.  Rep.  793;  Graves 
V.  Buckley,  26  Kans.  249,  87  Am. 
Rep.  249;  Fay  v.  Bdmiston,  25  Kans. 
489,  87  Am.  Rep.  252,  n. ;  Charles  e. 
Haskins,  14  Iowa  471,  83  Am.  Dec. 
878;  Crawford  «.  Word,  7  Ga.  445; 
Taylor  «.  Johnson,  17  Ga,  521;  Mul- 
len V.  Scott,  9  La.  Ann.  178;  Treas- 
urer «.  Temples,  2  Bail  (S.  C.)  862; 
Atkins  V.  Bally,  9  Yerg  (Tenn.)  Ill; 
People  «.  Mersereau,  —  Mich.  — ^  42 
K  W.  Rep.  153. 

As  to  Uie  Ohio  rule,  see  State «. 
Colerick,  3  Ohio  487;  State  «.  Jen- 
nings, 14  Ohio  St.  78. 

Subsequently  to  City  of  Lowell  t. 
Parker,  «tfpra,  the  Judgment  was  held 
to  be  conclusive  evidence  in  Massa- 
chusetts: Tracy  «.  Goodwin,  6  Allen 
409. 

s  State   «.   Smith,  95   N.   C.  396; 
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§  291.  Same  Satjeot— Appropriation  of  FaymeDts. — The 
sureties  for  each  term  being  thus  liable  for  those  defaults  or 
defalcations  only  which  occnr  during  the  term  for  which  thejr 
became  security,  it  is  evidentlj  just  and  equitable  that  the  sure* 
ties  for  any  term  should  have  any  moneys  properly  received  on 
account  of  that  term  applied  to  the  reduction  of  their  liability.* 

Thus  where  a  collecting  officer,  who  is  in  default  for  a  prior 
term,  properly  pays  over  in  a  subsequent  term,  according  to  his 
bond,  money  received  during  that  term,  the  government  officers 
cannot,  even  with  the  consent  of  the  collector,  apply  the  money 
BO  received  upon  the  defalcation  of  the  previous  term,  and  by 
thus  creating  an  apparent  deficit  at  the  end  of  the  subsequent  * 
term,  hold  the  sureties  for  that  term  liable  for  it* 

So  where  a  county  treasurer,,  having  served  two  successive 
terms,  was  a  defaulter  at  the  end  of  each,  and  afterwards  made 
payments  upon  the  aggregate  without  any  designation  as  to  their 
application  by  anyone,  the  money  so  paid  being  derived  from  two 
sources:  1.  From  loans  and  investments  of  the  money  for  which » 
be  was  in  default,  and  2.  From  sources  having  no  connection 
with  the  office,  it  was  held,  in  a  suit  upon  the  first  bond,  that 
payments  from  funds  of  the  first  class  should  be  appropriated  to 
the  defalcations  of  the  respective  terms  from  the  moneys  of 
which  the  loans  and  investments  were  made,  in  proportion  to  the 
amounts  appropriated  from  each.  As  to  the  moneys  of  the  sec- 
ond class,  however,  the  court  held  that,  inasmuch  as  the  sureties 
upon  each  bond  were  equally  solvent,  the  application  should  be 
made  to  the  debt  of  the  first  term,  as  the  older  debt,  in  accord- 


Moore  9.  Alexander,  —  K.  C.  — ,  1  8. 
S.  Rep.  536. 

>  United  States  «.  Irving,  1  How. 
(U.  8.)  260;  Rogers  v.  State,  09  Ind. 
218;  Pine  County  v,  Willard,  39 
Minn.  195.  89  N.  W.  Rep.  71;  State  v. 
Alsup,  91  lie.  173,  4  8.  W.  Hep.  81; 
Btate  «.  Smith,  26  Mo.  236,  73  Am. 
Dec.  304. 

•  United  States  e.  Irving,  1  How. 
(U.  8.)  250.  And  to  the  same  effect, 
•ee  United  States  «.  January,  7  Cranch 
(U.  8.)  572;  Jones  e.  United  States,  7 
How.  (U.  a)  688;  Pickering  «.  Day, 


8  Houst  (Del.)  474,  96  Am.  Dec.  391; 
Boring  V.  Williams,  17  Ala.  525;  Por- 
ter  e.  Stanley,  47  Me.  518;  Myers  •. 
United  States,  1  McLean,  495;  Post- 
master-General v.  Norvell,  Gilpin  106; 
State  «.  Middleton,  57  Tex.  185. 

But  in  Postmaster- General  e.  Fur- 
ber,  4  Mason  888,  and  United  Slates 
•.  Wardwell,  5  Mason  83,  J.  Stobt 
qaestions  the  effect  of  the  decision  in 
United  States  «.  January,  7  Oranch 
572,  iupra^  and  to  the  case  in  5  Ma- 
son appends  a  long  note  in  explaair 
tion  of  his  views. 
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anoe  with  the  rale  laid  down  in  an  earlier  case,^  that  ''When  a 
person  owes  npon  several  distinct  acconnts,  he  has  a  right  to 
direct  his  payments  to  be  applied  to  either,  as  he  chooses ;  but  if 
he  pays  generally,  then  the  creditor  may  apply  as  he  elects ;  and 
if  neither  makes  a  specific  application,  then  the  court  will  nsa- 
ally  make  the  application,  first  to  the  most  precarious  security,  or 
to  the  oldest  debt." ' 

§  292.  SameSubjeot— The  contrary  View. — ^But,  on  tlie  other 
hand,  it  has  been  said  in  a  Missouri  case :'  ''  Although  the  law, 
when  it  falls  to  its  lot  to  appropriate  payments,  will  not  suffer 
the  revenue  received  under  one  term  to  be  applied  to  the  satis- 
faction of  a  defalcation  incurred  under  another  term,  when  there 
is  a  different  set  of  securities  for  each  term,  yet  if  the  officer 
himself  will  make  the  misappropriation,  and  the  money  is 
received  in  good  faith  by  the  party  to  whom  the  officer  is 
indebted,  such  misappropriation  cannot  be  avoided,  and  it  wiTl 
be  binding  on  the  sureties  for  the  term  during  which  it  was  col- 
lected." And  ''if  the  officer  does  not  make  the  application  of 
payment,  the  creditor  may.  If  it  is  shown  that  the  creditor 
has  made  application  of  the  payment  in  good  faith  towards  the 
eztingnisbment  of  the  prior  indebtedness,  the  sureties  on  the 
last  bond  will  be  bound  by  such  application.  It  is  only  when 
the  law  makes  the  application  of  the  payments  that  the  second 
set  of  sureties  is  entitled  to  the  sums  that  may  be  shown  to  have 
been  received  under  their  bond."  * 

In  another  case  it  is  said  that,  in  cases  of  successive  bonds  with 
different  sureties,  the  creditor,  if  hs  he  informed  of  the  source 
from  which  the  money  oamej  cannot  apply  it  upon  a  prior  debt, 
even  with  the  consent  or  by  the  direction  of  the  principal 
debtor.* 


1  King  «.  Andrews,  80  lad.  429. 

s  Rogers  v.  8tate,  99  Ind.  218.  See 
also  Frost  «.  Mizsell,  88  N.  J.  £q. 
586,602. 

estate  V.  Smith,  26  Mo.  226,  72  Am. 
Dea  204,  by  Scott,  J. 

4  Citing  Seymour  «.  Van  Slyck,  8 
Wend.  (N.  T.)  403. 

•  Chapman  v.  Commonwealth,  25 
Oratt.  (Ya.)  721,  751.    In  this  case 


the  court  approve  the  rule  laid  down 
by  Judge  Stort  in  Postmaster-Qen- 
eral  «.  Furber  (1827),  4  Mason  888, 
and  United  States  v.  Waidwteii  (1828), 
6  Mason  82,  and  lay  down  the  follow- 
ing rules: 

"  A  payment  by  a  debtor  who  owes 
several  debts  to  a  creditor,  is  to  be  ap- 
plied to  one  or  the  other  of  the  debts: 
First,  as  the  debtor  msy  direct  at  or 
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But  the  weight  of  authority  seems  to  sustain  the  rnle,  laid 
down  at  the  beginning  of  the  section,  that  the  general  principles 
governing  the  application  of  payments  between  private  individ- 
uals do  not  apply  between  collecting  officers  and  their  sureties 
on  the  one  hand  and  the  accounting  officers  of  the  government 
on  the  other,  and  that  neither  the  collector  himself  nor  the 
accounting  officers  can  so  apply  the  funds  as  to  affect  the  right 
of  the  successive  sets  of  sureties  to  have  the  funds  received  on 
account  of  any  year  or  term  applied  to  that  year  or  term.^ 

Where  the  officer  serves  for  two  successive  terms,  it  is  held 


before  the  time  of  making  such  pay- 
ment; and  Buch  direction  may  be 
giyen  expressly  or  by  implication. 
Secondly,  if  the  debtor  giye  no  such 
direction,  then  the  creditor  may  make 
the  application,  according  to  his 
pleasure;  and  he  may  make  it,  either 
al  the  time  of  such  payment  or  after- 
wards, before  the  commencement  of 
any  controversy  on  the  subject; 
though  after  he  has  once  made  the 
application,  he  can  not  change  it  to 
another  without  the  consent  of  all 
other  persons  concerned.  Such  appli- 
cation by  a  creditor  may  also  be  made 
either  expressly  or  by  implication.  If 
be  enter  the  debts  and  credits  in  a 
general  account,  as  they  occur,  this 
win  be  considered,  in  the  absence  of 
any  evidence  to  the  contrary,  as  a 
general  application  of  the  credits  to 
the  debits  in  the  order  of  time  in 
which  the  latter  occur,  thus  paying 
flfflt  the  auteoedent  debts.  Thirdly. 
if  neither  the  debtor  nor  the  creditor 
make  the  application,  then  the  law 
will  make  it,  according  to  the  circum- 
stances of  each  particular  case;  and 
if  there  be  no  other  controlling  cir- 
comstance,  the  application  will  be 
made  according  to  the  order  of  time, 
paying  first  the  oldest  debt.  But  if 
the  debts  be  due  by  a  collector  or 
ether  receiver  of  money  under  bonds 
with  diiferent  sets  of  sureties,  then 


the  law  will  so  apply  the  payments, 
if  possible,  as  that  the  money  collected 
under  one  bond  shall  be  applied  to 
the  relief  of  the  sureties  in  that  bond 
respectively.  And  the  creditor  in 
such  a  case,  if  he  be  informed  as  to 
the  source  from  which  the  money 
with  which  a  payment  may  have  been 
made  was  derived  can  not  apply  it 
otherwise,  even  with  the  consent  or 
by  the  direction  of  the  principal 
debtor.* 

Chapman  fi.  Commonwealth  is  ap- 
proved in  Crawn  e.  Commonwealth,. 
84  Ya.  282.  4  8.  E.  Rep.  721. 

See  also  United  States  e.  Nicholl,. 
12  Wheat.  (U.  8.)  605;  Boody  v.  Uni- 
ted States,  1  Woodb.  &  M.  160;  In- 
habitants e.  Shaver.  50  Me.  89.  79  Am. 
Dec.  592. 

In  Frost  e.  Mixsell,  88  N.  J.  £q. 
586,  801,  Rbbd,  J.  says:  "Had  the 
oflBcer,  at  the  time  of  payment,  made 
an  application  of  this  sum  to  any  par- 
ticular one  of  his  successive  oflScial 
years,  such  application,  in  the  ab- 
sence of  any  design  to  defraud  sure- 
ties of  which  the  county  officials  were 
cognizant,  would  be  recognized,  and 
the  rights  of  the  sets  of  sureties  would 
be  fixed  by  the  act  of  the  debtor. 
State  e.  Sooy,  10  Yroom  589.** 

*See  cases  cited  in  note  2,  pagr 
187. 
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that  no  presainption  arises  as  a  matter  of  law,  that  all  payments 
made  by  him  into  the  treasury  daring  the  second  term,  are  made 
oat  of  moneys  collected  from  the  revenaes  of  that  year,  and  in 
eztingnishment  of  his  liabilities  as  collector  incurred  during  that 
year.  If  such  payments  are  made  after  he  is  properly  charge- 
able with  money  for  the  second  term,  it  may  be  presumed  that 
they  were  made  on  account  of  the  indebtedness  of  that  term, 
but  it  may  be  shown  to  be  otherwise.* 

§  298.  When  offloiaL  Bonds  are  oumulatiYe. — Where  an  offi* 
cer  holding  for  a  term  embracing  more  than  one  year  is  required 
to  file  a  new  bond  annually,  the  several  bonds  so  filed  during  the 
same  term  are  considered  as  cumulative  and  the  sureties  upon 
them  will  be  held  liMe  pro  Tata.^ 

Where,  however,  the  officer  is  to  be  re-elected  annually,  the 
general  rule,  already  considered,  will  apply  that  the  sureties  for 
each  year  are  liable  for  the  defaults  of  that  year  only.* 

§  294.  When  special  Bond  supersedes  generaL — Where  an 
officer  charged  with  the  performance  of  general  duties  in  respect 
of  which  he  gives  a  general  bond,  is  also  required  to  perform 
duties  of  a  special  kind  and  to  give  a  special  bond  for  their  per- 
formance, the  special  bond  is  usually  held  to  supersede  the  gen- 
era]  bond  as  to  the  special  duties,  and  the  sureties  upon  the  gen- 
eral bond  will  not  be  held  liable  for  defaults  covered  by  the 
special  bond.^ 

§  295.  Liability  of  Sureties  for  Funds  illegally  reoeiyed.— 
An  officer  who  has  received  money  for  and  on  account  of  his 
principal  can  not,  in  general,  when  called  upon  to  pay  it  over. 


>  State  «.  Smith,  26  Mo.  220,  72  Am. 
Dec.  204;  St.  Joseph  v,  Merlatt,  2S 
Mo.  288,  72  Am.  Dec.  207;  Draflen  «. 
BoonviUe,  S  Mo.  895;  Pine  County 
«.  Willard,  89  Minn.125, 89  N.  W.  Rep. 
71. 

•Moore  v.  Boudinot,  64  N.  C.  190; 
P6ole  fi.  Oox«  9  Ired.  (N.  C.)  69.  49 
Anu  Deo»  410;  Jones  «.  Hays,  8  Ired. 
■q.  602,  44  Am.  Dec.  78. 

•  State  9.  Davis,  7  Ired.  (N.  G.)  198. 

«  Sureties  upon  the  general  bond  of 


a  county  treasurer  are  not  liable  for 
his  defaults  in  respect  to  school  mon- 
eys for  which  he  has  given  a  special 
bond.  State  «.  Young,  28  Minn.  651; 
Coun^  9.  Tower,  28  Minn.  45;  Stale 
e.  Stames,  6  Lea  (Tenn.)  645;  State 
V.  Mayes,  64  Miss.  417;  State  «.  Fel« 
ton,  69  Miss.  402,  distinguishing  Stote 
e.  Matthews,  67  Miss.  1 ;  State  «.  Har- 
ney, 67  Miss.  868.  See  also  Milwau- 
kee Superyisors  t.  Pabsl^  70  Wis.  869^ 
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defend  upon  the  ground  that  it  was  money  which  his  principal 
had  no  right  to  obtain,  procure  or  receive.^ 

And  it  is  held  that  his  sureties  are  equally  estopped.*  Thus  it 
is  held  that  the  sureties  on  the  official  bond  of  a  county  treas- 
urer are  h'able  for  a  balance  found  to  be  due  from  him,  on  a 
settlement  of  his  account  by  the  auditors,  although  he  was 
charged  therein  with  scrip  issued,  during  his  term,  in  violation 
of  law,  but  which  he  had  received,  deposited  and  paid  out  as 
money.'  And  so  where  the  public  officers  have  exceeded  their 
legal  powers  in  borrowing  money,  but  the  money  raised  by  them 
has  been  received  by  the  treasurer,  his  sureties  are  liable  for  his 
default  in  keeping  and  disbursing  it.* 

A  fortiori  are  the  sureties  liable  for  money  lawfully  paid  and 
actuidly  received  by  the  officer  in  his  official  capacity,  though  it 
was  raised  in  excess  of  the  public  need.* 

So  the  sureties  are  liable  for  moneys  actually  received  by  the 
officer  from  his  predecessor,  though  there  may  have  been  some 
irregularity  in  the  manner  in  which  they  were  deposited  with  the 
predecessor.* 

§  296.  Securities  estopped  to  deny  offlcial  Character  of  Frin- 
eLpaL — Sureties  who  have  undertaken  to  answer  for  the  faithful 
performance  by  their  principal  of  the  duties  of  a  designated 
oflSoe  and  whose  undertaking  has  been  accepted,  are  estopped, 
when  called  upon  to  respond  for  him,  to  object  that  he  was  not 
eligible '  or  was  not  duly  chosen  *  to  the  office  which  he  has 
assumed  to  execute. 


*  See  Mechem  on  Agency,  §  620. 
Plaoer  County  e.  Astin,  8  Gal.  808; 

darkt.  Moody,  17  Mass.  146;  Ham- 
mond fi.  Christie,  6  Robt.  (N.  T.)  KM); 
Oalbraith  «.  Ckunes,  10  Lea  (Tenn.) 
C68. 

*  Franklin  e.  Hammond,  45  Penn. 
8t  507;  Wylie  e.  Gallagher,  46  Penn. 
8t  d05;  Boehmer  v.  Schuylkill  Coun- 
tj,  46  Penn.  St.  452. 

•Wylie  e.  Oalhigher,  46  Penn.  St. 
MS. 

« Boehmer  e.  BchaylkUl  County,  46 
FaoiL  Stb  468b  But  a  contrary  con- 
dusion  was  reached  in  Frost  e.  Miz- 
selJt  88  N.  J.  Bq-  686,  where  it  was 


held  that  where  county  officers  ille- 
gally borrowed  money  for  county 
purposes  by  giving  notes,  and  this 
was  received  by  the  collector  along 
with  the  legal  funds  of  the  county, 
his  sureties  are  not  liable  for  a  failure 
to  disburse  the  borrowed  money,  but 
are  liable  for  the  failure  to  pay  over 
the  legally  recdved  funds. 

i  Sutherland  e.  Carr,  86  N.  Y.  106. 

•  Heppe  e.  Johnson,  78  Cal.  266. 

T  Anderson  e.  Johett,  14  La.  Ann. 
614. 

'People  9.  Huson,  »  Cal.  »,  90 
Pac.  Rep.  860:  Byrne  «.  State,  60 
Miss.  688;  Taylor  e.  State,  61  Miss.  70. 
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§  297.  Liability  of  SareUes  fbr  Loss  of  Funds — The  liabflity 
of  the  principal,  and  consequently  of  his  sureties,  for  a  loss  of 
the  public  funds  by  the  principal  without  intentional  wrong 
upon  his  part,  is  a  question  of  great  interest  and  importance,  but 
one  upon  which  the  authorities  are  in  conflict. 

The  undertaking  of  the  principal,  and  of  his  sureties  for  him, 
that  he  will  faithfully  perform  the  duties  of  his  ofiioe  includes, 
either  expressly  or  impliedly,  that  he  will  duly  pay  over  the  public 
funds  which  come  into  his  hands.  The  question  therefore  arises, 
what  loss  of  the  public  funds  can  excuse  him  and  his  sureties 
from  this  undertaking. 

And  as  obviously  no  loss  can  excuse  them  which  is  based  upon 
the  officer's  own  negligence  or  default,  the  question  becomes 
narrowed  to  this :  What  loss  occurring  without  his  negligence 
or  default  will  excuse  them! 

In  respect  of  this  question,  four  theories,  at  least,  have  pre- 
yailed.    Thui 


§  298.  Same  Subjeot— One  View. — 1.  One  view  is  based  upon 
the  strict  language  of  the  bond.  The  officer  having  bound  him- 
self and  his  sureties,  without  reservation  or  qualification,  by  the 
express  terms  of  his  bond  that  he  will  duly  deliver  and  pay  over 
the  public  funds  which  come  into  his  hands,  this  obligation  ^'can 
only  be  met  or  discharged  by  making  such  delivery  or  payment," ' 
and  having  bound  himself  by  his  solemn  agreement  to  do  this 
act,  he  must  be  ^^  held  liable  for  its  non-performance  though 
it  is  rendered  impossible  by  events  over  which  he  had  no  con- 
trol." If  the  parties  had  desired  exemption  in  a  given  contin- 
gency, it  should  have  been  "  so  nominated  in  the  bond.'*  ■ 


1  State  9.  Moore,  74  Mo.  413,  41 
Am.  Rep.  822,  citing  State  «.  Pow- 
ell, 67  Mo.  985.  29  Am.  Rep.  512; 
United  States  «.  Preflcott,8  How.  (U. 
S.)578;  United  States  9.  Morgan,  11 
How.  (U.  S.)  154;  United  States  v. 
Dashiel,  4  Wall.  (U.  S.)  182;  United 
States  9.  Eeehler,  9  Wall.  (U.  S.)  83; 
Boyden  v.  United  States,  18  Wall. 
(U.  S.)  17. 

•Union  Township  v.  Smith,  80 
Iowa  0, 18  Am.  Rep.  89,  citing  Ba- 
con 9.  Cobb,  45  111.  47;  School  Trus- 


tees V,  Bennett,  8  Dutch.  (N.J.)  518; 
Tompkins  v.  Dudley.  25  N.  T.  272, 
82  Am.  Deo.  849;  Harmony  «.  Bing- 
ham, 12  N.  T.  99.  62  Am.  Deo.  143; 
Adams  •.  Nichols,  19  Pick.  (Haas.) 
275.  81  Am.  Dec.  187;  School  Dis- 
trict V.  Dauchy,  85  Ckmn.  680,  68 
Am.  Dec.  871;  Brumby  «.  Smith,  8 
Ala.  128;  Reid  «.  Bdwards,  7  Port 
(Ala.)  508,  81  Am.  Dec  730;  Davit «. 
Smith,  4  Greenl.  (Me.)  887;  Willianui 
9.  Vanderbnt,  88  N.  T.  217,  84  Am. 
Dec.883;  Stone  9.I>enniB,8  Port.(Ala.) 
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§  299.  Same  Suliqeot— A  seoond  View. — 2.  A  second  view, 
6omewhat  analogous  to  the  last,  is  based  upon  the  requirements 
of  the  public  policy.  "Public  policy,"  says  McLean,  J., 
''  requires  that  every  depositary  of  the  public  money  should  be 
held  to  a  strict  accountability.  Not  only  that  he  should  exercise 
the  highest  degree  of  vigilance,  but  that '  he  should  keep  safely'  the 
moneys  which  come  to  his  hands.  Any  relaxation  of  this  condi- 
tion would  open  a  door  to  frauds,  which  might  be  practiced  with 
impunity.  A  depositary  would  have  nothing  more  to  do  than  to 
lay  his  plans  and  arrange  his  proofs,  so  as  to  establish  his  loss 
without  laches  on  his  part'  Let  such  a  principle  be  applied  to 
our  postmasters,  collectors  of  the  customs,  receivers  of  public 
moneys,  and  others  who  receive  more  or  less  of  the  public  funds, 
and  what  losses  might  not  be  anticipated  by  the  public !  No 
such  principle  has  been  recognized  or  admitted  as  a  legal  defense. 
And  it  is  believed  the  instances  are  few,  if  indeed  any  can  be 
found,  where  any  relief  has  been  given  in  such  cases  by  the 
interposition  of  Congress. 

As  every  depositary  receives  the  office  with  a  full  knowledge 
of  its  responsibilities,  he  cannot,  in  case  of  loss,  complain  of  hard- 
ship. He  must  stand  by  his  bond,  and  meet  the  hazards  which 
he  volantarily  incurs."  * 

§  800.  Same  Su1]jd<'t— A  third  View. — 3.  A  third  view  is 
based  npon  the  assumption  that,  by  force  of  the  statutes  govern- 
ing the  subject,  the  officer  becomes,  in  effect,  the  debtor  of  the 
public.  His  liability,  therefore,  becomes  absolute,  and,  like  other 
debtors,  he  is  not  relieved  from  liability  because  he  is  so  unfor- 
tunate as  to  lose,  though  by  unavoidable  accident,  the  money 


981;  Mill  Dam  Foundry  «.  Hovey,  21 
Pick.  (Mass.)  417;  Fowler  v.  Bott,  0 
Mass.  68;  District  Township «.  Mor- 
ton, 87  Iowa,  660  and  diBtingaishing 
Ro88«.  Hatch,  6  Iowa  149. 

1  United  States  v.  Prescott,  8  How. 
(U.  &)  678.  This  view  is  adopted 
In  CommiBsionerB  t.  Lineberger,  8 
Mont.  281,  86  Am.  Rep.  462.  The 
court  also  approves  the  view  first 
above  refened  to,  and  cites  Com- 
monwealth  9.  Oomly;   8  Penn,  St. 


872;  Muzzy  v.  Shattuck,  1  Den.  (N. 
Y.)  288;  United  States  e.  Dashiel,  4 
Wall.  (U.  S.)  186;  United  States  «. 
Morgan,  11  How.  (U.  S.)  168;  United 
States  9.  Thomas,  16  Wall  (U.  S.) 
888;  State  9.  Harper,  6  Ohio  St.  607, 
67  Am.  Dec.  868. 

This  Tiew  is  also  adopted  in  a  le- 
cent  case,  elaborately  considered,  in 
Nevada.  State  9.  Kevin,  10  Key. 
162,  8  Am.  St  Rep.  878. 
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with  which  he  expected  to  make  payment.  In  legal  effect,  he  is 
not  a  mere  bailee,  but  he  loses  his  own  money,  and  can  not,  there 
fore,  call  upon  the  public  to  bear  the  loss.  ^ 

These  views  all  lead  obviously  to  the  enforcement  of  an 
exceedingly  strict  liability. 

§  801.  Same  Sutgeot— A  fourth  View. — L  But  another  view 
less  stringent,  and  in  the  opinion  of  the  writer,  more  consonant 
with  reason  and  justice,  has  also  met  with  favor,  although  the 
cases  which  maintain  it  are  few. 

By  this  view  the  officer  is  regarded  as  standing  in  the  position 
of  a  bailee  for  hire,'  and  '^  bound,  mrtute  officii^  to  exercise  good 


1  In  Perley  o.  Muskejcon  County,  82 
Mich.  182,  20  Am.  Rep.  687,  it  is 
said:  "In  regard  to  county  funds, 
the  treasurers  are  responsible  as 
debtors,  and  in  the  case  of  vacancy 
the  moneys  belonging  to  the  treasury 
are  not  to  be  taken  possession  of  spe- 
lAfically,  but  are  to  be  delivered  over 
on  oath  by  the  previous  officer  if 
alive,  and  in  case  of  his  death,  by  his 
personal  representatives.  G.  L.  1871, 
g  618.  There  is  no  principle  which 
would  aUow  private  persons  to  med- 
dle with  county  records  or  county 
funds  in  county  possession.  It  can 
only  be  on  the  theory  that  the  treas- 
urer is  a  debtor,  at  all  events,  for 
the  money  received  by  him,  and  that 
the  title  vests  in  him  personally,  that 
his  representatives  can  have  any- 
thing to  do  with  the  funds.  Accord- 
ingly hisliabUUy  isdbiolute,an4  not  af- 
feeied  by  unawidabie  loss  or  accident; 
which,  in  case  of  bailments,  could 
not  fail  to  release  him,  without  in- 
justice." 

See  also  Colerain  v.  Bell,  0  Meto. 
(Mass.)  499;  Hancock  v,  Hazzard,  12 
Cnsh.  (Mass.)  112;  Muzzy  v,  Shat- 
tuck,  1  Denio  (K.  Y.)  288:  Loonej  «. 
Hughes,  26  N.  Y.  614. 

In  a  late  Texas  case  it  is  said:  *'It 
is  too  well  settled  to  require  discus- 
sion that  an  officer  who  is  a  custo- 


dian of  public  money  does  not  occupy 
the  relation  of  a  mere  bailee  for  hire, 
who  is  responsible  only  for  such 
care  of  the  money  as  a  prudent  man 
would  take  of  his  own.  He  is  bound 
to  account  for  and  pay  over  the 
public  money,  less  his  commissions, 
or  his  sureties  must  pay  it  for  him. 
This  has  been  expressly  decided  in 
our  own  State,  and  also  in  frequent 
decisions  of  the  Supreme  Court  of  the 
United  States.  Boggs  «.  State,  46 
Tex.  10;  Boyden  v.  United  States,18 
Wall.  (U.  a)  17;  United  States  p. 
Prescott,  8  Howard  (U.  S.)  578; 
United  States  e.  Morgan,  11  Howard 
(U.  S.)  164;  United  States  v.  Dashiel, 
4  Wallace  (U.  S.)  1®."  Wilme,  C. 
J.,  in  Wilson  v.  Wichita  County,  67 
Tex.  647.  See  also  Allen  «.  State, 
6  Blackf.  (Ind.)  252;  Morbeck  9. 
State,  28  Ind.  86;  Halbert  •.  State, 
22  Ind.  125;  Rock  v.  Stinger,  86  Ind. 
846;  Steinback  «.  State,  88  Ind.  488; 
Board  of  Justices  «.  Fennimore, 
Coxe  (N.  J.)  242;  Hayes  «.  Grier,  4 
Binn.  (Penn.)  80. 

•Cumberland  t.  Pennell,  60  Me. 
867,  81  Am.  Rep.  284;  York  County 
fi.  Watson.  16  S.  C.  1,  46  Am.  Hep. 
674;  United  States  «.  Thomas,  16 
Wall.  (U.  8.)  844. 

In  United  States  «.  Thomas,  IB 
Wall.  (U.  S.)  844,  Bradlrt,  J.,  saysi 
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faith  and  reasonable  skill  and  diligence  in  the  discharge  of  hit 
trust,  or,  in  other  words,  to  bring  to  its  discharge  that  prudence, 


•t 


The  general  rule  of  official  obli- 
gation, as  imposed  by  law,  is  that 
the  officer  shall  perform  the  duties  of 
of  his  office  honestly,  faithfully,  and 
to  the  best  of  his  ability.  This  is 
the  substance  of  all  official  oaths.  In 
ordinary  oases,  to  expect  more  than 
this  would  deter  upright  and  re- 
sponsible men  from  taking  office. 
This  is  substantially  the  rule  by 
which  the  common  law  measures  the 
responsibility  of  those  whose  official 
duties  require  them  to  have  the  cus- 
tody of  property,  public  or  private. 
If  in  any  case  a  more  stringent  obli- 
gation is  desirable,  it  must  be  pre- 
scribed by  statute  or  exacted  by  ex- 
press stipulation.  The  ordinary  rule 
will  be  found  illustrated  by  a  number 
of  analogous  cases.  It  is  laid  down 
by  Justice  Stobt  that  officers  of 
courts  having  the  custody  of  prop- 
er^ of  suitors  are  bailees,  and  liable 
only  for  the  exercise  of  good  faith 
and  reasonable  diligence,  and  not 
responsible  for  loss  occurring  with- 
out their  fault  or  negligence.  Story 
on  Bailments,  g  620.  Trustees  are 
only  bound  to  exercise  the  same  care 
and  solicitude  with  regard  to  the  trust 
property  which  they  would  ex- 
ercise with  regard  to  their  own. 
Equity  will  not  exact  more  of 
them.  Story  on  BaUments,  §  620. 
Lewin  on  Trusts,  882,  8d  ed.  They 
are  not  liable  for  a  loss  of  theft  with- 
out their  fault  Id,  But  this  exemp- 
tion ceases  when  they  mix  the  trust 
money  with  their  own,  whereby  it 
loses  its  identity,  and  they  become 
mere  debtors,  lb.  and  2  Story's  Eq. 
Jnr.  %  1270,  and  see  gg  1268, 1269; 
also,  9  Speooe's  Eq.  Jur.,  017,  988, 
987;  Wren  fi.  Eirton,  11  Yesey  881; 
VUca  Inai  Oo.  •.  Lynch,  11  Paige 


(N.  Y.)  620.  Receivers,  appointed  by 
the  court,  though  held  to  a  stricter 
accountability  than  trustees,  on  ac- 
count of  their  compensation,  are 
nevertheless  not  liable  for  a  loss  with- 
out their  fault;  and  they  are  entitled 
to  manage  the  property  and  transact 
the  business  in  their  hands  In  the 
usual  and  accustomed  way.  Enightft. 
Ld.  Plymouth,  8  Atkyns  480;  Rowth 
9.  Howell,  8  Yesey  666;  Lewin  on 
Trusts,  882  8d.  ed;  Edwards  on  Re- 
ceivers, 673  599;  White  e.  Baugh,  8 
CI.  &  Fin.  44.  A  marshal  appointed 
by  a  court  of  admiralty  to  take  care 
of  a  ship  and  cargo  is  responsible 
only  for  a  prudent  and  honest  execu- 
tion of  his  commission.  The  Rends- 
berg,  6  Robinson  142,  'Every  man,* 
says  Sir  William  Scott,  'who  under- 
takes a  commission  incurs  all  the  re- 
sponsibility that  belongs  to  a  prudent 
and  honest  execution  of  that  commis- 
sion. Then  the  question  comes. 
What  is  a  prudent  and  honest  exe* 
cution  of  that  commission?  The  fair 
performance  of  the  duties  that  be- 
long to  it.  *  *  *  He  must  pro- 
vide a  competent  number  of  persons 
to  guard  the  property;  having  so 
done  he  has  discharged  his  responsi- 
bility, unless  he  can  be  affected  with 
fraud,  or  negligence  amounting  in  le- 
gal understanding  to  fraud.'  6  Rob- 
inson 164;  see  also  Burke  v.  Trevitt, 
1  Mason  96, 100.  A  postmaster  Is 
bound  to  exercise  due  diligence,  and 
nothing  more  in  the  care  of  mat- 
ter deposited  in  the  postoffice. 
He  is  not  liable  for  a  loss 
happening  without  his  fault  or 
negligence.  *  *  *  In  certain 
cases,  it  is  true,  a  more  stringent  ao- 
countability  is  exacted,  as  in  the  cam 
of  a  sheriff,  in  reference  to  prisoners 
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caution  and  attention  which  careful  men  nsnally  exercise  in  the 
management  of  their  own  affairs,"  but  *^not  responsible  for  any 
loss  occurring  without  any  fault  on  his  part" 


lield  by  him  in  custody,  where  the 
law  puts  the  whole  power  of  the 
county  at  his  disposal » and  makes  him 
liable  for  an  escape  in  all  cases,  ex- 
cept where  it  is  caused  by  an  act  of 
God  or  the  public  enemy;  88  Hen. 
VI.,  p.  1;  Brooke's  Abridgement,  tit 
Dette,  22;  Dalton's  Sheriff,  486; 
Watson  on  Sheriffs,  140.  The  excep- 
tion which  thus  qualifies  the  severest 
exaction  of  official  responsibility 
known  at  the  common  law  is  worthy 
of  particular  notice.    «    •    • 

The  basis  of  the  common-law  rule 
Is  founded  on  the  doctrine  of  bail- 
ment. A  public  officer  having  prop- 
erty in  his  custody  in  his  oflicial  ca- 
pacity is  a  bailee;  and  the  rules  which 
grow  out  of  that  relation  are  held 
to  goyem  the  case.  But  the  legisla- 
ture can  undoubtedly,  at  its  pleasure, 
change  the  common-law  rule  of  re- 
sponsibility. And  with  regard  to 
the  public  moneys,  as  they  often  ac- 
cumulate in  large  sums  in  the  hands 
of  collectors,  receivers  and  deposita- 
ries, and  as  they  are  susceptible  of 
being  embeszled  and  privately  used 
without  detection,  and  are  often  diffi- 
cult of  identification,  legislation  is 
frequently  adopted  for  the  purpose  of 
holding  such  officers  to  a  very  strict 
accountability.  And  in  some  cases 
they  are  spoken  of  as  though  they 
were  absolute  debtors  for,  and  not 
simply  custodians  of  the  money  in 
their  hands.  In  New  York,  in  the 
case  of  Muzzy  v.  Shattuck,  1  Denio 
288,  the  court,  after  a  careful  examin- 
ation of  the  statutory  provisions  re- 
specting the  duties  and  liabilities  of 
a  town  collector,  came  to  the  conclu- 
sion (contrary  to  its  previous  decision 
Uk  the  Supervisors  e.  Dorr,  96  Wend. 


440),  that  he  was  liable  as  a  dedior^ 
and  not  merely  as  a  baSee,  for  the 
moneys  collected  by  him,  and  conse- 
quently that  he  could  not  excuse 
himself,  in  an  action  on  his  bond,  by 
showing  that,  without  his  faulty  the 
money  had  been  stolen  from  his  of- 
fice. 

When,  however,  a  statute  merely 
prescribes  the  duties  of  the  officer,  as 
that  he  shall  safely  keep  mon^  or 
property,  received  or  collected,  and 
shall  pay  it  over  when  called  upon 
to  do  so  by  the  proper  authority,  it 
cannot,  without  more,  be  regarded  as 
enlarging  or  in  any  way  aflteting  the 
degree  of  his  responsibility.  The 
mere  prescription  of  duties  has  noth- 
iug  to  do  with  the  qaestion  as  to 
what  shall  constitute  the  rule  of  re- 
sponsibility in  the  dischai^  of  those 
duties,  or  a  legal  excuse  for  the  non- 
performance of  them,  or  a  discharge 
from  their  obligation.  The  common 
law,  which  is  common  reason,  pre- 
scribes that,  and  statutes,  in  subordi- 
nation to  their  terms,  are  to  be  con- 
strued  agreeably  to  the  rules  of  the 
common  law.    »    •    • 

No  ordinary  excuse  can  be  allowed 
for  the  non-production  of  the  money 
committed  to  their  hands.  Still  they 
are  nothing  bat  bailees.  To  call  them 
anything  else,  when  they  are  ex- 
pressly forbidden  to  touch  or  use  the 
public  money  except  as  directed, 
would  be  an  abuse  of  terms.  But 
they  are  special  bailees,  subject  to 
special  obligations.  It  is  evident  that 
the  ordinary  law  of  bailment  cannot 
be  invoked  to  determine  the  degree 
of  their  responsibili^.  This  is 
placed  on  a  new  basis.  To  the  ex- 
lent  of  the  amount  of  their  olBcial 
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The  statute  may,  of  course,  impose,  or  the  officer  may  himself 
assume,  a  more  onerous  responsibility,  but  in  the  contemplation 
of  this  theory,  a  greater  liability  does  not  result  from  tlie  simple 
nndertaking  to  faithfully  discharge  the  duties  of  the  office/ 

§  802.  Same  Sul:aeot— Illustrations  of  the  stricter  Rules. — 
In  pursuance  of  the  stricter  views  above  referred  to,  it  has  been 
held  that  where  the  official  bond  of  the  treasurer  of  a  school  dis- 
trict was  conditioned  for  the  fulfillment  of  his  duties  ^^to  the  best 
of  his  ability  and  according  to  law,"  it  was  no  defense  to  an 
action  against  the  officer  and  his  sureties  upon  the  bond,  that  the 
moneys  received  by  him  had  been  actually  consumed  by  fire, 
without  want  of  care  and  diligence  on  his  part ;  *  that  a  county 
treasurer  is  liable,  upon  his  bond,  for  the  loss  of  public  funds 
deposited  by  him  in  a  bank  and  lost  through  its  failure,  though 
the  bank  was  reputed  solvent,  and  such  deposit  was  necessary  for 
the  safety  of  the  funds,'  or  although  he  was  guilty  of  no  negli- 
gence in  failing  to  ascertain  its  financial  condition,'  or  although 
he  deposited  the  funds  in  that  bank  with  the  consent  of  the 


bonda,  it  iB  fixed  by  special  contract; 
and  the  policy  of  the  law  as  to  their 
general  responsibility  for  amounta 
not  covered  by  auch  bonds  may  be 
fftirlj  presamed  to  be  the  same." 

*Camberlaod  e.  Penoell,  69  Me. 
857.  81  Am.  Rep.  284;  citing 
If  echaniofli  Bank  v.  Hallowell,  52  Me. 
545;  Potter  a.  Titcomb,  7  Me.  302. 

In  United  States  v.  Thomas,  15 
Wall.  (U.  8.)  837,  Swatkb,  MiLUsa 
nnd  STBOSe,  J.  J.  dissented.  Mr. 
Justice  MiLLBB,  ref  eiring  to  the  pre- 
Tious  cases  of  United  States  v.  Pres- 
oott,  8  How.  678;  United  States  e. 
Morgan*  11  How.  154;  United.  States 
•.  Daahiel,  4  Wall.  182,  and  United 
States  •.  Keehler,  0  Wall.  88,  said: 
"  When  the  case  of  United  States  v. 
Daahiel  eame  before  the  court,  I  was 
not  satisfied  with  the  doctrine  of  the 
f oimer  oases.  I  do  not  belieye  now 
that  on  aonnd  principle  the  bond 
ahould  be  construed  to  extend  the 
obltgation  of  the  depositary  beyond 
what   the  law  imposes  upon   him. 


though  it  may  contain  words  of  ex- 
press promise  to  pay  oyer  the  money. 
I  think  the  true  construction  of  such 
a  promise  is  to  pay  when  the  law 
would  require  it  of  the  receiver  if  no 
bond  had  been  given,  the  object  of 
taking  the  bond,  being  to  obtidn  sur- 
eties for  the  performance  of  that  ob- 
ligation. 

Nor  do  I  believe  that,  prior  to 
these  decisions,  there  was  any 
principle  of  public  policy,  le- 
oognized  by  the  courts  or  imposed 
by  the  law,  which  made  a  depodtaiy 
of  the  public  money  liable  for  it 
when  it  had  been  lost  or  destroyed 
without  any  fault  of  negligence  or 
fraud  on  his  part,  and  when  he  had 
faithfully  discliarged  his  duty  in  re- 
gard to  its  custody  and  safekeeping.** 

s  Union  Township  e.  Smith,  88 
Iowa  0, 18  Am.  Rep.  89. 

•  State  9.  Moore,  74  Mo.  418,  41 
Am.  Rep.  882. 

« State  e.  Powell,  67  Mo.  885,  88 
Am.  Rep.  512. 
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coantj  commissioners/  or  although  the  county  provided  no  safe 
place  for  making  such  deposit.*  A  /artiori  is  this  so  where  he 
deposited  the  funds  in4iis  own  name.' 

So  a  county  treasurer  and  his  sureties  have  been  held  liable 
upon  his  bond  for  trust  moneys  stolen  from  the  safe  provided  by 
the  county,  without  any  want  of  care  on  his  part/  and  for  public 
funds  forcibly  stolen  from  him  without  any  fault  or  negligence 
on  his  part.' 

§  308.  Same  Subject— lUuBtrations  of  the  more  liberal  Bnles. 
— But,  on  the  other  hand,  in  accordance  with  the  more  liberal 
rule  regarding  custodians  of  public  moneys  as  bailees  for  hire, 
and  charged  with  reasonable  skill  and  diligence  in  the  discharge 
of  his  trust,  but  not  liable  as  an  absolute  insurer  of  the  safety  of 
the  funds,  it  has  been  held  that  a  county  treasurer  and  his  sure- 
ties are  not  liable,  upon  a  bond  conditioned  that  he  '^shall  well 
and  faithfully  attend  to  the  duties  of  said  office  and  perform  all 
things  required  by  said  office  to  be  performed,"  for  a  loss  of  pub- 
lic moneys  of  which  the  officer  was  violently  robbed  without  his 
fault ; '  nor  for  a  loss  of  public  funds  caused  by  the  subsequent 
failure  of  a  bank  in  which  he  had  deposited  them,  the  bank  being 
then  in  good  standing.' 

So  in  the  United  States  Supreme  Court,  a  collector  of  public 
money  and  his  sureties,  who  had  given  a  bond  to  keep  it  safely 
and  pay  it  over  when  required,  were  held  to  be  excused  from  its 
obligations  where  it  appeared  that  the  money  had  been  forcibly 
seized  by  the  rebel  authorities  against  the  will  and  without  the 
fault  or  negligence  of  the  officer." 

d.     Release  of  Sureties. 

§  304.  Sureties  released  by  material  Alteration  of  Oontraot. 
— "It  is  unquestionably  true,"  says  Bouldin,  J.,  in  a  recent  case, 

<  Wilson  9.  Wichita  County,  67  Tex.  •Cumberland   «.   Pennell,  68  Me. 

647.  857.  81  Am.  Rep.  284. 

•  Lowry  «.  Polk  County,  61  Iowa,  ^  York  County  «.  Watson,  15  8. 
50,  88  Am.  Rep.  118.  Car.  1,  40  Am.  Rep.  675. 

•  Ward  V.  School  District.  10  Neb.  •United  States  v.  Thomas,  15  Wall. 
298,  85  Am.  Rep.  477.  (U.  S.)  887.    See  full  extract  from 

« Commissioners  v.  Lineberger,  8  opinion  in  this  case  in  the  note  to  tha 
Mont.  281,  85  Am.  Rep.  462.  preceding  section. 

•  State  V.  Kevin.   19   Nev.   162,  8 
Am.  St.  Rep.  873. 
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^'that  a  aaretj  can  only  be  held  boand  by  his  contract  as  he  made 
it,  and  that  he  will  be  discharged  if,  by  any  binding  agreement 
for  indulgence  to  his  principal  or  otherwise,  his  contract  is  mate* 
rially  altered  or  varied  by  the  creditor  without  h\»  consent.  And 
it  is  also  true  that  this  principle  applies  alike  to  sureties  in  offi- 
cial bonds  and  private  obligations.  The  contract  of  the  surety 
cannot  be  so  varied  or  extended  in  either  case  without  his  con- 
sent.'' ^    And,  as  a  general  rule,  this  principle  is  well  settled." 

Sureties,  therefore,  will  be  released  if  after  the  execution  of 
the  bond,  but  before  its  delivery,  a  material  alteration  is  made 
therein  without  their  consent."  This  has  been  held  to  be  true 
even  though  the  alteration  was  made  by  their  principal,  to  whom 
they  had  confided  the  bond  for  delivery.' 

So  if,  after  the  delivery,  material  alterations  are  made  in  the 
bond  by  any  of  the  parties  thereto  but  without  the  consent  of 
the  sureties,  the  latter  will  be  discharged."  Unauthorized  altera- 
tions by  a  stranger,  however,  without  the  privity  of  the  obligor 
or  obligee  will  not  avoid  the  bond." 

Immaterial  alterations,  which  do  not  change  the  nature  or 
effect  of  the  instrument  or  prejudice  the  rights  or  interests  of  the 
obligors,  will  not  discharge  the  sureties.' 

§  805.  By  what  Law  their  Ck>ntraot  interpreted. — The  con- 
tract entered  into  by  the  sureties  is  ordinarily  to  be  construed  by 
reference  to  that  law,  and  that  only,  which  was  in  effect  at  the 


I  Commonwealth   •.    Holmes,    25      0  Wheat.  680;  Mayhew  v.  Boyd,  5  Md. 


Oratk  (Vs.)  771. 

•  Smith  «.  United  States,  2  Wall.  (U. 
8.)  210,  where  Mr.  Justice  Clifford 
tays  that  the  "substance  of  the  mle  ist 
that  any  yariation  in  the  agreement  to 
which  the  surety  has  subscribed, 
which  is  made  without  the  surety's 
knowledge  or  consent,  and  which 
may  prejudice  him,  or  which  may 
amount  to  a  substitution  of  a  new 
agreement  for  the  one  he  sub- 
scribed, will  discharge  the  surety, 
opon  the  principle  of  the  maxim  nan 
kSee  in  fecdera  ceni.**  Bonar  «.  Mc- 
Donald, 8  H.  L.  Cas.  226;  Boston 
Hat  Manufactory  •.  Messinger,  2 
Pick.  (Mass.)  228;  Miller  •.  Stewart, 


102,  50  Am.  Dec.  101;  Gardiner  •. 
Harback,  21  111  120;  Darwin  v.  Rip- 
pey,  68  N.  C.  818. 

•  See  cases  cited  in  note  2,  tupro. 
« State  9.  Craig,  58  Iowa,  23a 

•  See  cases  cited  in  note  2,  iupra, 

•  United  States  cl  Spalding,  2 
Mason  (U.  8.  C.  C.)  478,  per  Stort, 
J.;  Waughv.  Bussell.  6  Taunt.  707; 
Mattison  «.  Atkinson,  8  T.  R  158 
note  o;  Henfree  v.  Bromley,  6  East 
800 :  United  States  «.  Cutts,  1  Gall. 
(U.  8.  C.  C.)  60;  Perrott  a.  Perrott, 
14  Bast  428. 

T  Crawford  a  Dexter,  6  Sawy.  (U. 
S.  C.  C.)  201. 
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time  their  contract  was  made  and  which  they  then  had  in  con- 
templation.^ 

It  iSy  indeed)  possible  for  the  sureties,  by  language  clearly 
showing  such  an  intention,  to  place  their  undertaking  under  the 
effect  of  future  laws,  but  where  this  has  not  been  done  their 
rights,  liabilities  and  duties  cannot  be  materially  altered  to  theii 
detriment  by  future  legislation.'  Some  illustrations  of  this  rule 
will  be  found  in  the  following  section. 

§  806.  Same  Subjeot— Eflbot  of  inoreasing  Duties  or  ohanging 
the  Character  of  Oflioe. — As  a  rule,  the  sureties  upon  an  official 
bond  can  be  held  liable  for  the  faithful  performance  of  those 
duties  only  which  adhered  or  were  germane  to  the  office  at  the 
time  their  undertaking  was  entered  into,  and  not  for  other  and 
different  duties  added  to  the  office  after  the  execution  of  the 
bond. 


I  Commonwealth  v.  Holmes,  25 
Gratt.  (Va.)  771. 

•Thus  in  United  States  v.  Powell, 
14  Wall.  (U.  8.)  498.  504,  Mr.  Justice 
Clifford  says,  "  It  must  be  admit- 
ted that  any  substantial  addition  by 
law  to  the  duties  of  the  obligor  of  a 
bond,  after  the  execution  of  the  in- 
strument, materially  enlarging  his 
liabilities,  will  not  impose  any  addi* 
tional  responsibility  upon  his  sureties 
unless  the  words  of  the  bond,  by  a 
fair  and  reasonable  construction, 
bring  such  subsequently  imposed 
duties  within  its  provisions."  citing 
Farr  «.  Hoi  lis,  9  B.  &  C.  882. 

*  City  of  Lafayette  o.  JameQ,  92  Ind. 
240,  47  Am.  Rep.  140;  People  v, 
Pennock,  60  N.  Y.  421;  Manufactur- 
ers* Kat.  L^ank  «.  Dickerson,  41  N.  J. 
L.  448,  82  Adl  Rep.  237;  White  Sew. 
Machine  Go.  v.  Mullios,  41  Mich. 
889;Mumford«.  Memphis  &c.  R  R 
Co.  2  Lea  (Tenn.)  893,  81  Am.  Rep. 

ei6. 

Thus  where  a  city  superintendent 
of  waterworks  gave  a  bond  for  the 
proper  discharge  of  his  duties  and 
the  payment  of  moneys  coming  to  his 


hands,  at  a  time  when  there  was  no 
law  or  ordinance  specifying  his  duties 
or  requiring  any  bond,  but  at  the 
same  session  that  the  bond  was  ap- 
proved an  ordinance  was  passed  de- 
fining his  duties,  one  of  which  was  to- 
collect  water  rents,  it  was  held  that 
his  sureties  were  not  liable  for  his  de- 
fault in  paying  over  such  rents  col- 
lected by  him.  City  of  Lafayette  e. 
James,  92  Ind.  240,  47  Am.  Rep.  140. 
Where  sureties  undertook  for  the 
faithful  performance  of  duty  by  their 
principal  as  '* assistant  clerk"  in  a 
bank,  and,  without  the  knowledge  of 
his  sureties,  he  was  promoted  through 
intermediate  positions  to  that  of  book- 
keeper, in  which  capacity  he  do- 
faulted,  his  sureties  were  held  not 
liable.  Manufacturers'  Nat.  Bank  «. 
Dickerson.  41  N.  J.  L.  448,  82  Am. 
Rep.  287. 
In  this  case,  Woodhull,  J.  said: 
**  That  a  surety  is  not  to  be  held 
beyond  the  precise  terms  of  his  con- 
tract is  declared  by  Kent,  J.  in  Lu<f- 
low  •.  Simond.  2  Cai.  Cas.  1,  to  be  a 
well -settled  rule,  both  at  law  and  in 
equity,  and  to  be  founded  on  the 
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Where  the  bond  is  given  to  secure  the  faithful  execution  of 
a  given  office  and,  after  the  execution  of  the  bond,  the  T«^hole 


most  cogent  and  salutary  principles  of 
poblic  policy  and  Justice,  s.  o.  Am. 
Dec.  281;  MoMicken  e.  Webb.  6  How. 
992;  Bowmaker  e.  Moore,  7  Price, 
288;  Smith  e.  United  States.  2  Wall. 
219;  McGluskey  e.  Cromwell,  11  N. 
T.  59& 

Resulting  from  the  principles  just 
stated  Is  the  familiar  rule  that  the 
Buiety  is  discharged  if,  without  his 
consent,  the  principal  parties  make  a 
new  agreement  inconsistent  with  the 
terms  of  the  original  agreement,  or  in 
the  mode  of  performing  them,  Theo- 
bold  on  Principal  and  Surety,  119 
a  Law  Lib.  Vol.  LXX-);  Whitcher 
e.  Hall,  6  B.  &  C.  269;  Pitman  on 
Principal  and  Surety,  186  (Law  Lib. 
Vol.  XL.) 

From  the  same  principles  results 
also  another  rule,  still  more  closely 
applicable  to  the  case  before  us, 
namely,  that  when  there  is  a  bond  of 
nuetyship  given  for  an  officer,  and 
by  the  act  of  the  obligee  the  office  is 
materially  changed,  so  as  to  effect 
the  risk  of  the  surety,  the  bond,  as  to 
him,  is  avoided. 

hk  Pybus  e.  Gibb,  6  E.  <fe  B.  902 
(B6  Eng.  Oom.  L.  88)  a  bond  was  ex- 
ecuted by  G.  and  two  sureties,  con- 
ditioned for  indemnifying  the  high 
bailiff  of  a  county  court  against  lia- 
bilities for  the  misconduct  in  the 
office  of  G.  who  was  appointed  by 
the  high  bailifi  to  act  under  him  as 
bailiff  of  said  court.  At  the  time  the 
bond  was  executed  the  Jurisdiction  of 
the  ooun^  court  was  regulated  by 
■tatnte  9  and  10  Vict.  After  the  ex- 
ecntion  of  the  bond  the  Jurisdiction 
of  tliat  court  was  extended  and  in- 
creased l^  several  statutes.  It  was 
held  that  the  statutes  had  so  mate- 
fially  altered  the  nature  of  the  office 
of  bailiff  tliat  the  sureties  were  no 


longer  liable  to  indemnify  the  high 
bailiff,  even  though  the  misconduct 
of  G.  was  in  respect  of  a  matter 
within  the  Jurisdiction  conferred  by 
the  statute  first  named,  and  as  to 
which  the  duty  of  the  bailiff  was  not 
altered  by  the  latter  acts. 

Caupbbll,  C.  J.,   who  delivered, 
one  of  the  opinions  in  that  case,  says: 

'  It  may  be  considered  settled  law 
that  where  there  is  a  bond  of  sure^- 
ship  for  an  officer,  and  by  the  act  of 
the  parties,  or  by  act  of  parliament, 
the  nature  of  the  office  is  so  changed 
that  the  duties  are  materially  altered, 
so  as  to  effect  the  peril  of  the  sureties, 
the  bond  is  avoided.  •  •  •  The 
question  is  whether  the  nature  and 
functions  of  the  office  or  employment 
are  changed;  for  if  they  are,  it  is  not 
the  same  office  within  the  meaning  of 
the  bond.' 

CoiiSniDOB,  J.  in  the  same  case, 
says:  'The  rights  and  liabilities  of 
sureties  has  often  been  considered  in 
England  and  many  points  are  well 
established.  One  is,  that  when  the 
nature  of  the  employment  of  the 
principal  is  so  altered  by  the  act 
either  of  his  employer  or  the  legisla- 
ture that  the  risk  of  his  surety  is  ma- 
terially altered,  the  surety  has  a  right 
to  say,  '  I  did  not  bargain  for  this 
risk;  I  am  discharged." 

WiGHTMAH,  J.,  says,  in  the  same 
case:  "  It  may  be  taken  as  a  princi- 
ple of  law  that  a  bond  by  a  surety, 
conditioned  for  the  due  performance 
by  his  principal  of  the  duties  of  an 
office,  is  rendered  null  if  the  office  or 
its  duties  are  so  altered  as  in  any  de- 
gree to  increase  or  vary  the  risk  of 
the  surety,  to  his  possible  disadvan- 
tage." See  also  Oswald  v.  Mayor  of 
Berwick,  5  H.  L.  Gas.  8d6,  26  Eng. 
L.  &  Eq.  85. 


201 


§  306. 


THB  LAW  OF  OFFICES   AND  OFFIOSBB.  [Book  L 


natare  of  the  office  is  changed,  the  bond  ceases  to  be  obligatory, 
because  the  office  is  no  longer  the  same  within  the  meaning 
of  the  bond  J 

fiat  the  fact  that  duties  were  imposed  upon  the  officer,  differ- 
ent in  their  nature  from  those  which  he  was  required  to  perform 
at  the  time  the  bond  was  executed,  does  not  render  it  void  as  an 
undertaking  for  the  faithful  performance  of  those  which  he  first 
assumed.  It  will  still  remain  a  binding  obligation  for  what  it 
was  originally  given  to  secure.* 

So  the  fact  that  the  duties  were  imposed  after  the  passage  of 
the  statute  requiring  the  bond  but  before  the  execution  of  the 
bond  in  controversy  will  not  relieve  the  sureties.* 

But  the  language  of  the  bond  may  well  be  such  as  reasonably 
to  embrace  duties,  of  a  character  corresponding  with  those  re- 
quired at  the  date  of  the  bond,  even  though  they  were  imposed 
by  subsequent  enactments. 

Thus  in  Ohio  it  is  held  that  where  the  bond  is  conditioned  for 
the  faithful  performance  of  the  duties  ^' according  to  law,"  it 
embraces  whatever  duties  are  required  of  the  officer  during  the 
term  covered  by  the  bond  whether  the  statute  requiring  them 
was  passed  before  or  after  the  execution  of  the  bond.*  And 
similar  rulings  have  been  made  in  other  courts.* 


Sureties  of  a  sheriff  are  not  bound 
for  his  default  in  the  performance  of 
duties  as  a  tax  collector,  imposed 
upon  him  by  a  law  passed  after  the 
execution  of  the  bond.  White  •. 
East  Saginaw,  48  Mich.  567. 

'  Gaussen  v.  United  States,  07  U.  S. 
084. 

>  Gaussen  «.  United  States,  07  U.  S. 
584;  United  States  v.  Kirkpatrick,  0 
Wheat.  (U.  8.)  720;  Commonwealth 
•.  Holmes,  25  Gratt.  (Ya)  771. 

'Marquette  County  9,  Ward,  50 
Mich.  174. 

« Dawson  v.  State,  88  Ohio  St  1.  In 
this  case  the  sureties  on  the  bond  of 
a  county  treasurer  were  held  liable 
where  between  the  date  of  the  bond 
and  the  commencement  of  the  term 
Ihe  county  treasurer  was  by  law  made 


ex  officio,  city  treasurer,  in  which  ca- 
pacity the  default  arose.  The  court 
said  tliat  the  power  of  the  legislature 
to  modify  the  duties  of  the  officer 
during  his  term  cannot  be  doubted, 
and  the  exercise  of  that  power  must 
have  been  within  the  contemplation 
of  the  parties  at  the  time  the  bond 
was  executed.  The  case  of  King  «. 
Nichols,  16  Ohio  St.  80.  was  cited 
and  approved. 

■  Mayor  v.  Kelly,  98  N.  Y.  467; 
Board  «.  Quick,  09  N.  Y.  188.  In 
United  States  «.  Powell,  14  Wall,  (U. 
S.)  493,  501,  Clifford,  J.  says: 

"By  the  recital  of  the  bond  it  ap- 
pears that  the  principal  therein  named 
intended,  on  and  after  that  date,  to  be 
engaged  in  the  business  of  distillers 
within  the  fifth  collection  district  of 
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§  807.     Not  leleased  by  Extension  of  Time  for  aooounting.^ 
Laws  creating  a  public  office  and  requiring  a  bond  for  its  faith* 


the  state,  and  the  condition  of  the 
bond  is  that  they  shall,  in  aU  regpeeU, 
f aithfnUy  comply  with  att  the  pro- 
▼Uions  of  law  in  relation  to  the 
duties  and  business  of  distillers,  and 
that  they  shall  pay  all  penalties  in- 
curred or  fines  imposed  on  them  for  a 
violation  of  any  of  the  said  proTi- 
sions.  Stronger  language  to  signify 
an  intention  to  stipulate  that  the 
principals  in  the  bond  should  comply 
with  duties  subsequently  imposed  by 
law  in  relation  to  the  business  of  a 
distiller  could  not  well  be  employed, 
as  the  language  of  the  bond  is  that 
thi^y  shall  faithfully  comply  with  all 
the  proTisions  of  law  in  relation  to 
the  duties  and  business  of  distillers, 
knowing  as  all  the  obligors  did  that 
Congress  might  at  any  time  enact 
new  provisions  imposing  new  duties 
or  Tsiy  those  already  imposed. 
Bartlette  s.  Governor,  2  Bibb.  586; 
Minor  sl  Mechanics'  Bank,  1  Peters, 
78.  Both  parties,  it  must  be  assumed, 
knew  that  changes  might  be  made  in 
that  behalf  at  any  time,  and  the  de- 
fendants must  have  understood  that 
it  never  could  have  been  intended 
that  a  new  bond  should  be  required 
with  every  modification  made  in  re- 
lation to  the  duties  and  business  in 
which  the  principals  in  the  bond 
were  about  to  engage.  Where  a  per- 
son was  elected  sheriff  and  executed 
a  bond  to  the  county  conditioned 
that  he  would  well  and  faithfully  in 
an  things  discharge  the  duties  of  the 
oiflce  during  his  continuance  in  the 
ssme,  by  virtue  of  his  said  election, 
the  Supreme  Court  of  Ohio  held  that 
the  language  of  the  bond  was  broad 
enough,  not  only  to  embrace  any  duty 
imposed  at  the  date  of  the  bond,  but 
any  also  that  might  be  imposed  upon 


the  offiees  by  law  during  the  term  for 
which  the  bond  was  given. 

King  etal  9.  Nichols  0i  al,  le 
Ohio  Stote  82;  United  States  e.  Brad- 
ley,  10  Peters,  848;  Cameron  e. 
Campbell,  8  Hawks,  285.  Bonds  in 
such  cases,  as  well  as  in  cases  like 
the  one  before  the  court,  are  required 
to  secure  the  faithful  discharge  of 
the  duties  ordinarily  Imposed  upon 
the  principal  obligor,  without  refer- 
ence to  the  time  when  the  law  was 
passed  imposing  the  duty,  and  where, 
as  in  this  case,  the  language  of  the 
bond  is  sufficiently  comprehensive  to 
embrace  duties  subsequently  imposed, 
of  a  character  coiresponding  with 
those  required  at  the  date  of  the  bond, 
the  construction  which  gives  a  pros- 
pective as  well  as  retrospective  oper- 
ation to  the  condition  of  the  bond 
may  well  be  adopted  as  both  reason- 
able and  Just  to  all  concerned.  White 
e.  Fox,  22  Maine,  841;  United  States 
e.  Hodson,  10  Wallace,  406;  United 
States  e.  Tingey,  5  Peters,  127. 

Exceptional  cases  may  doubtless 
arise,  as  where  the  condition  of  the 
bond  is,  in  terms,  or  by  a  fair  and 
reasonable  construction,  limited  to 
existing  duties,  or  where  the  appoint- 
ment is  a  temporary  one,  to  expire  at 
the  end  of  the  next  session  of  the 
Senate.  Different  rules  are  applied  in 
the  case  of  a  temporary  appointment, 
as  the  commission  is  for  a  different 
tenure,  and  unless  there  is  something 
in  the  act  under  which  the  first  com- 
mission issued  showing  that  it  con- 
templated a  permanent  and  continu- 
ing responsibility  under  laws  subse- 
quently passed,  the  rule  is  that  the 
liability  of  sureties  must  be  strictly 
confined  to  the  duties  created  by  the 
acts  passed  antecedent  to  the  date  of 
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fal  execution  nsually  provide  that  the  incumbent  shall  be 
called  upon  by  designated  officials  at  stated  times  to  aoeonnt  for 
the  moneys  received  by  him  by  virtue  of  his  office.  These  laws, 
however,  which  require  such  accounting,  though  they  may  have 
entered  into  the  contemplation  of  the  sureties  at  the  time  they 
signed  the  bond,  are  generally  held  to  constitute  no  part  of  the 
cofUriict  of  the  surety  and  the  latter  is,  therefore,  not  released 
because  the  time  fixed  for  such  accounting  is  subsequently 
altered  or  extended  by  law.* 

^'  Forming  no  part  of  that  contract,"  it  is  said  in  one  case,*  "it 
follows  as  a  necessary  consequence,  that  like  any  other  act  of  a 
like  nature,  the  provision  may  be  extended,  altered  or  repealed 
at  the  will  of  the  legislature  and  without  the  assent  of  the  surety, 
looking  alone  to  the  public  interest  And  we  think,  as  a  general 
rule,  that  what  in  such  a  case  will  advance  the  public  good,  will 
at  the  same  time  protect  the  interest  of  the  surety.  Indeed  the 
indulgence  granted  to  the  officer  by  the  extension  of  time  in  this 
case,  is  not  a  contract,  but  is  an  ordinary  act  of  legislation  for 
the  public  good,  with  no  consideration  for  the  extension  moving 
from  the  officer,  and  is  repealable  at  the  will  of  the  general 
assembly." 

§  808.     Sureties    not  released    by   Laches    of  Gtovemment 


the  bond.    United  States  v.  Kirkpat- 
rick,  9  Wheaton,  780." 

But  in  White  «.  East  Saginaw,  48 
Hich.  567.  Oravbs,  J.  says  that 
"  the  law  will  not  intend  that  duties 
not  yet  existing  and  not  germane  to 
the  office  were  within  the  oontemplar 
tion  of  the  sureties,  or  within  the 
proper  scope  of  their  undertaking. 
Gaussen  v.  United  States,  97  U.  8. 
684;  Converse  v.  United  States,  21 
How.  (U.  S.)468;  Commonwealth  «. 
Ilolmes»  25  Gratt.  (Va.)  771.  And  it 
must  be  observed  further  that  in  pro- 
ceeding to  ascertain  whether  the  new 
duties  were  or  were  not  adventitious, 
they  cannot  be  considered  otherwise 
as  against  the  sureties  unless  their 
affinity  to  the  office  is  plain  and  ob- 
fioas.    This  rule  is  one  of  manifest 


justice.  St.  Louis  v.  Sickles,  62  Ma 
122;  Mayor  o.  Crowell,  11  Yroom  (N. 
J.)  207,  29  Am.  Rep.  224;  Citisens 
Loan  Association  e.  Nugent,  11 
Yroom  215,  29  Am.  Rep.  280;  Am- 
herst Bank  o.  Root,  2  Mete.  686;  Kit- 
son  «.  Julian.  4  El.  ft  BL  854,  80 
£ng.  L.  A  Ik}.  826." 

I  Commonwealth  «.  Holmes,  26 
Gratt.  (Va.)  771;  Smith  v.  Common* 
wealth,  25  Gratt.  (Va.)  780;  Crawn  «. 
Commonwealth,  84  Va.  282,  4  S.  R. 
Rep.  721;  Stete  v.  Carleton,  1  Gill. 
(Md.)  249. 

CknUra,  Davis  «.  People,  1  Gilm. 
(111.)  409;  People  «.  McHatton,  2 
Gilm.  an.)  889. 

s  Commonwealth  e.  Holmes,  26 
Gratt  (Va.)  771. 
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Agents. — A  fortiori  are  the  sareties  not  released  by  the  mere 
delaj,  negligence  or  laches  of  the  government  ofBcials  in  calling 
the  -sareties'  principal  to  accoant,  or  in  pursning  the  remedy 
upon  the  bond.  ^'  The  general  principle,"  says  Judge  Stobt,  ^'  is 
that  laches  is  not  imputable  to  the  government;  and  this  maxim 
is  founded,  not  in  the  notion  of  extraordinary  prerogative,  but 
upon  a  great  public  policy.  The  government  can  transact  its 
business  only  through  its  agents:  and  its  fiscal  operations  are  sa 
various^  and  its  agencies  so  numerous  and  scattered,  that  the  ut- 
most vigilance  would  not  save  the  public  from  the  most  serious 
losses,  if  the  doctrine  of  laches  can  be  applied  to  its  transactions. 
It  would,  in  effect,  work  a  repeal  of  all  its  secnrities.  *  *  * 
It  is  said  that  the  laws  require  that  settlements  should  be  made 
at  short  and  stated  periods;  and  that  the  sureties  have  a  right 
to  look  to  this  as  their  security.  But  these  provisions  of  the 
law  are  created  by  the  government  for  its  own  security  and 
protection,  and  to  regulate  the  conduct  of  its  own  officers.  ITiey 
aire  merdy  directory  to  euch  officers^  and  constitute  no  pari  of 
the  contract  with  the  surety.  The  surety  may  place  confidence 
in  the  agents  of  the  government,  and  rely  on  their  fidelity  in 
office;  but  he  has  of  this  the  same  means  of  judgment  as  the 
govemoaent  itself  and  the  latter  does  not  undertake  to  guarantee 
such  fidelity/'  * 

The  fact  that  the  delay  is  great  or  the  laches  gross  will  not 
alter  the  rule.* 


>  United  Stotes  fi  Klrkpatrick,  9 
Wheat.  (U.  8.)  720.  To  the  same  ef- 
fect are  United  States  «.  Yancandt, 
11  Wheat.  184;  United  States  «. 
NichoU.  1^  Wheat.  609;  United  States 
«.  Boyd,  Iff  Peters  (U.  S.)  187;  Ck>m- 
monwealth  e.  Holmes,  26  Gratt. 
(ya.)771;  Smith  e.  Ck>mmonwealth, 
26arati.  (Va.)  780;  Orawn  e.  Com- 
mo&wealth,  84  Ya.  282,  4  B.  B.  Rep. 
721;  Doz  «.  United  States,  1  Peters 
(U.S.)8ia 

People  e.  Jansen,  7  Johns.  (N.T.) 
882^  6  Am.  Dec  276,  to  the  contrary 
is  denied  by  Stobt,  J.,  in  United 
States  e.  Eirkpatrick,  0  Wheat.  (U. 
&)  720,  and  has  been   practically 


overruled  in  New  York;  Looney  e. 
Hughes,  26  N.  Y.  614;  McEecknie  e. 
Ward.  68  N.  Y.  541,  17  Am.  Rep. 
281,  where  Folgbb,  J.,  says  it  has 
not  been  followed  in  New  York,  cit- 
ing People  V.  Bemer,  18  Johns.  883; 
People  e.  Foot,  10  Johns.  68;  People 
e.  Russell,  4  Wend.  670;  Looney  v. 
Hughes,  26  N.  Y.  614;  and  Jones  e. 
United  Stotes,  18  Wall  (U.  8.)  662. 

See  also  Freaner  «.  Yingling,  87 
Md.  491;  Pittsburgh,  &c.,  R  R  Co. 
9,  ShaefFer,  69  Penn.  St  860. 

sThos  in  Doz  e.  Po8Unaster-Gen« 
era],  1  Pet.  (U.  S.)  218;  MAnmrAUs 
0.  J.,  speaking  of  United  States  «. 
Eirkpatrick,    9    Wheat.    720,   anT 
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§  309.  Sureties  not  dlaoharged  by  Conoealment  of  preTious 
Bebnlt. — ^It  is  held,  in  a  recent  case,  that  the  fact  that  the  gov- 
ernment  agents  knew,  at  the  time  they  took  the  bond  of  an  officer 
with  sureties,  that  he  had  been  a  defaulter  in  a  previous  term, 
and  that  they  did  not  disclose  this  fact  to  the  sureties,  was  not  a 
fraud  upon  the  sureties  and  did  not  operate  to  release  them  from 
their  bond.  The  government  agents,  the  court  held,  were  under 
no  obligation  to  voluntarily  warn  the  sureties,  nor  to  protect 
them  from  their  principal's  possible  dishonesty  in  the  future  by 
declining  to  accept  their  tendered  suretyship.  If  the  bond  was 
sufficient,  it  was  the  duty  of  the  government  agents  to  accept 
it.» 

The  same  question  has  also  arisen  in  the  case  of  private  agents, 
and  while  the  prevailing  rule  seems  to  be  that  the  creditor  is 
under  no  obligation  to  give  a  voluntary  warning,'  there  are  numer- 
ous and  well  considered  cases  which  impose  it.' 


United  States^.  Vanzandt.  11  Wheat. 
184,  saye:  "These  two  cases  seem  to 
fix  the  principle  that  the  laches  of  the 
officers  of  the  government,  however 
grosB,  do  not  of  themselves  discharge 
the  sureties  in  an  official  bond,  from 
the  obligation  it  creates,  as  firmly  as 
the  decisions  of  this  court  can  fix  it." 

» Pine  County  v.  Willard,  19  Minn. 
125,  89  N.  W.  Rep.  71.  Ko  cases  are 
cited  by  the  court. 

<  Roper  9.  Sangamon  Lodge,  91  111. 
618,  88  Am.  Rep.  60.  In  this  case 
it  was  held  that  the  sureties  upon  the 
bond  of  the  treasurer  of  a  secret  so- 
ciety, conditioned  for  the  faithful 
application  of  the  trust  moneys,  can- 
not escape  liability  for  a  misappro- 
priation by  the  fact  the  treasurer  has 
misappropriated  funds  in  the  preced- 
ing year  to  the  knowledge  of  the  offi- 
cers and  members  of  the  society,  bat 
not  of  the  sureties,  and  bad  been  re- 
elected without  any  notice  of  the  de- 
falcation to  the  sureties 

In  Home  Insurance  Co.  «.  Halway, 
65  Iowa  571.  89  Am.  Rep.  179,  the 
court  approve  Roper  e.  Sangamon 


Lodge,  Mupra,  and  held  that  the  cred- 
itor is  under  no  obligation  to  volon- 
teer  information  of  a  previous  de- 
fault, citing  also,  Ham  e.  Greve,  84 
Ind.  18;  Atlantic,  &o.  Telegraph  Co. 
9.  Barnes,  64  N.  T.  885, 31  Am.  Rep. 
621;  Cawley  e.  People,  96  111.  249; 
Remington  Sewing  Machine  Co.  «. 
Eezertee,  49  Wis.  409;  Atlas  Bank  «. 
Brownell,  9  R.  L  168, 11  Am.  Rep. 
281: 

Magee  e.  Manhattan  L.  Ins.  Co.  99 
U.  S.  93,  is  an  interesting  case  upon 
this  subject,  and  in  line  with  the 
cases  above  cited. 

•  Thus,  in  Dinsmoie  e.  Tidball,  84 
Ohio  St.  411,  it  is  said:  ''Admitting 
that  a  principal,  in  accepting  a  guar- 
anty for  the  faithful  and  honest  con- 
duct of  his  agent,  is  not  bound  onder 
all  circumstances  to  commonioate  to 
the  guarantor  every  fact  within  his 
knowledge,  which  increases  the  risk, 
yet  we  think  there  can  be  no  doubt, 
either  upon  principle  or  authority, 
that  when  an  agent  has  acted  dishon- 
estly in  his  employment,  the  princi- 
pal, with  a  knowledge  of  the  fact, 
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At  all  events,  however,  active  misrepresentation,  fraud  or  eon« 
cealment  as  to  the  previons  default,  would,  in  either  case,  nn- 
doubtedlj  operate  to  release  the  sureties.' 

§  310.  Same  Subject— Duty  of  notifying  Sureties  of  sabae- 
quent  Be&ults. — Analogous  to  that  of  the  preceding  section  is 
the  question  of  the  duty  of  the  government  agents  to  notify 
sureties  of  defaults  by  their  principal  occurring  during  the  term 
for  which  they  have  become  bound. 

This  question  has  not  frequently  arisen  in  regard  to  public 
officers,  but  in  the  case  of  private  agents  it  has  been  often  raised, 
and,  though  the  decisions  are  far  from  uniform,  the  decided  ten- 
dency is  toward  the  rule  stated  in  Massachusetts'  that  ^Hhe 
creditor  owes  no  duty  of  active  diligence  to  take  care  of  the 
interest  of  the  surety.  It  is  the  business  of  the  surety  to  see 
that  his  principal  performs  the  duty  which  he  has  guaranteed. 


cannot  except  a  guaranty  for  his 
futuie  honesty  from  one  who  is  igno- 
rant of  the  agent's  dishonesty,  and  to 
whom  the  agent  is  held  out  by  the 
principal  as  a  person  worthy  of  con- 
fidence. The  failure  to  communicate 
snch  knowledge  under  such  circum- 
stances would  be  a  fraud  upon  the 
gnarantor.** 

The  same  ruling  has  been  made  in 
Sooy  ads.  State,  89  N.  J.  L.  136; 
Franklin  Bank  «.  Cooper,  M  Me.  179, 
Smith  «.  Bank  of  Scotland,  1  Dow 
373;  Railton  «.  Mathews,  10  CI.  A  F. 
934.  See  also  Phillips  «.Fozall,L.R. 
7  Q.  B.  0C6,  3  £ng.  Rep.  259;  Sander- 
son a.  Aaton,  L.  K.  8  Ex.  78»  4  Bng. 
Rep.  463. 

>  GraTOS  «.  Lebanon  Nat.  Bank,  10 
Bosh  (Ky.)  28, 19  Am.  Rep.  60.  In 
this  eaae  defendants  became  sureties 
on  the  oiBcial  bond  of  a  bank  cashier, 
being  induced  to  do  so  by  a  state- 
ment published  by  the  directors,  ac- 
cording to  law,  whereby  the  aifairs 
of  the  bank  appeared  to  be  well  man- 
sged.  The  cashier  of  the  bank  was  a 
defanlter  when   the  tUtement  was 


published,  of  which  fact  thedirectors^ 
by  the  use  of  slight  care,  might  have 
learned.  In  an  action  on  the  bond 
for  snbseqnent  embezzlements,  it  was 
held  that  the  sureties  were  not  liable; 
they  had  a  right  to  believe  that,  before 
publishing  the  statements,  the  direct- 
ors had  used  reasonable  diligence  in 
ascertaining  the  condition  of  the 
bank,  and,  being  misled  by  this  state- 
ment, were  not  bound.  See  also 
Franklin  Bank  v.  Cooper,  86  Me.  179. 
'Watertown  F.  Ins.  Co.  «.  Sim- 
mons, 181  Mass.  85,  41  Am.  Rep. 
196.  In  this  case  an  insurance  agent 
had  given  a  bond  with  sureties  for 
the  faithful  performance  of  bis  duties 
according  to  the  company's  by-laws. 
A  by-law  required  monthly  account- 
ing and  paying  over.  He  accounted 
regularly,  but  one  month  neglected 
to  pay  over  the  whole  balance  due, 
and  after  that  his  indebtedness  in- 
creased, without  notification  to  the 
sureties,  until  it  exceeded  the  penal 
sum,  but  it  was  held  that  the  suretiet 
were  not  discharged. 
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and  not  that  of  the  creditor.*  The  saretj  is  bonnd  to  inquire  for 
himself ;  and  cannot  complain  that  the  creditor  does  not  notify 
him  of  the  state  of  the  accounts  between  him  and  his  agent,  for 
whom  the  surety  is  liable.  Mere  inaction  of  the  creditor  wiU 
not  discharge  the  surety  urdese  it  amounts  to  fraud  or  conceal' 
ment:'  • 

The  English  rule,  however,  is  otherwise.  Thus  it  is  said  in  a 
leading  case :'  '*  We  think  that  in  a  case  of  a  continuing  guaran- 
tee for  the  honesty  of  a  servant,  if  the  master  discovers  that  the 
servant  has  been  guilty  of  acts  of  dishonesty  in  the  course  of 
the  service  to  which  the  guarantee  relates,  and  if  instead  of  dis- 
missing the  servant,  as  he  may  do  at  once  and  without  notice,  he 
chooses  to  continue  in  his  employ  a  dishonest  servant,  without 
the  knowledge  and  consent  of  the  surety,  express  or  implied,  he 
cannot  afterwards  have  recourse  to  the  surety  to  make  good  any 
loss  which  may  arise  from  the  dishonesty  of  the  servant  during 
the  subsequent  service."  And  this  case  has,  with  some  variations, 
been  followed  by  several  of  the  American  courts.* 


>  The  court  cite  Wright  e.  Simpson, 
t  Yes.  714;  Adams  Bank  9.  Anthony, 
18  Pick.  (Mass.)  288;  Taft  v.  Gif- 
ford,  18  Mete.  (Mass.)  187;Taple7  v. 
Martin,  116  Mass.  275,  and  refuse  to 
follow  Sanderson  «.  Aston,  L.  R.  8 
Ex.  78, 4  Eng.  Rep.  452. 

*In  Atlantic,  &c.,  Telegraph  Go. 
«.  Barnes,  64  N.  T.  885,  21  Am.  Rep. 
621,  it  was  held  that  the  sureties  upon 
a  bond  given  by  an  employee  to  his 
employer,  conditioned  that  the  former 
will  faithfully  account  for  all  moneys 
and  property  of  the  latter  coming  to 
his  hands,  are  not  discharged  from  a 
subsequent  liability  by  an  omission 
on  the  part  of  the  employer  to  notify 
them  of  a  default  on  the  part  of  their 
principal  known  to  the  employer, 
and  a  continuance  of  the  employment 
after  such  default,  in  the  absence  of 
evidence  of  fraud  and  dishonest  on 
the  part  of  the  employee. 

To  the  same  effect  is  McKechnie  «, 
Ward,  58  N.  Y.  541, 17  Am.  Rep.  281. 


In  Atlas  Bank  «.  Brownell,  9  R  I. 
168,  11  Am.  Rep.  281,  it  held  that  it 
is  no  defence  to  the  sureties  upon 
the  bond  of  bank  cashier  that  the 
directors  have  been  negligent  in 
examining  his  accounts^  To  aToid 
the  bond  on  the  ground  of  fraud  on 
the  bank  or  its  directors,  there  must 
be  a  fraudulent  concealment  of  some 
thing  material  for  the  surety  to 
know. 

'  Phillips  «.  Foxall,  L.  R  7  Q.  B 
GG6,  8  Eng.  Rep.  269.  This  case  was 
followed  in  Sanderson  e.  A&t<ni,  L. 
R  8  Ex.  78,  4  Eng.  Rep.  452-  see 
also  Burgess «.  Eve,  L.  R  18  Sq.  Cas. 
450,  2  Eng.  Rep.  879. 

«In  Charlotte,  &c.,  R  R  Co.  «. 
€k>w.  59  Ga.  685,  27  Aul  Bep.  408,  it 
is  held  that  the  agent  of  a  corporation 
being  under  bond  to  aocoontand  pay 
over  daily,  cannot  be  trusted  with 
more  moneys  at  his  soielies'  risk  after 
iMktffMf^f  of  the  agent  isdiscoTend 
by  the  oorpoiatkm.  But  he  may  beso 
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It  is  obvioas,  however,  that  the  application  of  this  rale  to  the 
case  of  pablie  officers  must  frequently  be  embarrassing  if  not 
impossible,  inasmuch  as  that  which  "  is  a  most  material  ingredient 
in  the  consideration  of  the  question," — "  the  right  of  the  master  at 
once  to  discharge  the  servant  on  discovering  his  dishonesty,  and 
so  place  himself  in  statu  quo^^  must  in  many  cases  be  either 
wanting  altogether,  or  be  capable  of  exercise  only  by  judicial 
procedure. 

4.    Ajpproval  qf  Bonds. 

%  811.  Keoeasitj  of  Approval. — ^The  statutes  requiring  bonds 
to  be  given  usually  require  that,  before  they  are  accepted,  they 
shall  be  examined  and  approved  by  some  representative  of  the 
government  The  purpose  of  this  examination  is,  obviously,  that 
there  shall  be  some  means  by  which  the  public  may  be  assured 
that  the  bond  tendered  is  sufficient  in  form  and  amount  and  is 
so  executed  as  to  effectuate  the  objects  contemplated  in  its  re* 
quirement 

§  812.     Ezaminstion  and  Approval  a  public  Duty. — ^It  is  also 
evident  that  the  duty  imposed  upon  the  officer  charged  with  the 
responsibility  of  examining  and  approving  or  rejecting  the  bond^ 
is  one  owing  to  the  public,  and  not  to  the  principal  or  his  sure- 
ties. 

This  being  so,  the  officer  is  under  no  obligation  to  look  after 
the  interests  of  the  sureties  upon  the  bond  or  to  protect  them 
from  loss,  and  is  not  liable  to  them  for  a  loss  which  they  may 
sustain  by  reason  of  his  violation  of  his  duty  ^  And  this  rule  is 
not  altered  by  the  fact  that  he  is  alleged  to  have  violated  his  duty 
"wilfully"  or  "maliciously"  or  "to  oppress"  the  plaintiff." 

%  818.  Failure  to  approve,  or  Defeots  in  Approval  do  not 
release  Sureties. — Approval  being  thus  for  the  protection  of  the 

tnuled  so  long  as  the  drcumstances  281;  McEecknie  «.  Ward,  58  N.  Y. 

fairly  interpreted  point,  not  to  moral  541,    17   Am.   Rep.  281;  Phillips  «l 

tarplltude,  but  to  a  want  of  diligence  Foxall,  L.  R.  7  Q.  B.  656,  8  En^ 

or  punctuality  rather  than  to  a  waul  Rep  259,  and  Sanderson  e.  Aaton,  K 

of  ftttegri^.  R  8  Ex.  78,  4  Eng.  Rep.  452. 

The  court  can  "  special  attention  **  iHeld  «.  Bagwell,   58   Iowa  189: 

to  PlttBbuigii,  ^.,  R7.  Co.  9.  Shaef-  Cooley  on  Torts  879. 

ter,  59  Penn.  8t  350;  Atlas  Bank  «.  >Held«.  Bagwell,  58  Iowa  189. 
BrowneU,  9  R  I.  168,  11  Am.  Rep. 
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public  only,  it  is  well  settled  that  where,  bj  virtue  of  the  bond, 
the  officer  has  been  inducted  to  the  office,  his  Boreties  can  not 
escape  liability  for  his  defaults  because  the  bond  was  not  approved 
by  the  proper  officer '  or  was  not  approved  at  alL* 

§  814.  Whether  Approval  is  a  ministerial  or  judicial  Act.— 
Whether  the  approval  of  the  bond  of  a  public  officer  is  to  be 
regarded  as  a  judicial  or  as  a  ministerial  act  is  a  question  upon 
which  the  authorities  are  in  conflict. 

Upon  the  one  hand  it  is  held  that,  even  where  the  duty  ie 
imposed  upon  judicial  officers,  the  act  is  essentially  a  ministerial 
one ;  while  on  the  other  hand  it  is  said  that  the  act  requires  the 
exercise  of  judgment  and  discretion  and  is  judicial  in  its  nature. 
In  cases  of  the  first  class,  it  follows  that  the  performance  of  the 
duty  may  be  enforced  by  mandamus^*  but  where  the  latter  view 
prevails,  mandamus  will  not  lie.^ 

In  Michigan '  it  is  said  that  the  duty  is  a  qikui  jndiciiEd  one, 
and  that  it  is  this,  at  least,  seems  to  be  the  better  view. 

I  People  9.  Johr,  dSMidu  46t  Mo.   280;  Beck«L  Jackson,   43  Mo. 

•  People  %  Edwards,  9  OaL  286;  117;  Oliver «.  Martin,  86  Ark.  184.    * 

MeCracken  «.  Todd,  1   Eans.  148;  *Eit  parte  Harif%  02  Ala.  87,  98 

TooDg  «L  State,  7  Gill  A  J.    (Md.)  Am.  Bep.  660,  OTerroling  JBm  parti 

268;  People  «.  WardweU,  17  III  278.  Gandee,  48  Ala.  886;  State  a.  Bly,  48 

•State  a  Oounty  Court, 41  Mo.  221.  Ala.   668;  A  porta   Thompson 


and  64S|  State  a.  CkMinty  Court,  44     Ala.  08;  Swanei  Gray,  44  Mka  808. 

•Bay  Ooun^f .  Brock,  44  MIoh.  46. 
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CHAPTER   Vin, 


OF  OFFICERS  DE  FACTO. 


I  816.  Purpoie  of  Cha^yter. 
8ltt.  Ofi9oer  ds  Jure  defined. 

817.  Officer  (teFotfto  defined. 

818.  Same  Subject— Chief  JusUce 

Butler's  Definition. 

819.  SameSubJect— Color  of  Right 

KeoeMiiiy. 

880.  Same   Subject— Dliutrationa. 

881.  Usurper  and  Intruder  defined. 
Officer  de  Faeio  and  Officer  di 

Jure  can  not  both  hold  at 
same  time. 

Two  Officers  d$  Facto  cannot 
hold  at  same  Time. 
881  Cannot  be   Officer   de  Fade 

where  there  is  no  Office. 
880i  Office  de  Faeio  cannot  eiist 
under  constitutional   Got* 
enunent. 

Office  created  by  unconstitu- 
tional Statute  not  de  Facto, 

But  OiBcer  may  be  de  FaOo 
though  chosen  under  un- 
constitutional Statute. 

Acts  of  Officer  de  Fado  valid 
as  to  Public. 

Same  Sul^ect— Dlustiationa 

Title  of  Officer  de  Faeto  can- 
not be  questioned  collater- 

allj. 
88L  Officer  dtf.7lK<0  cannot  recover 
Compensation. 


S  888.  But  if  Payment  is  made  to  Of- 
ficer de  FaUo^  Officer  De 
Jure  cannot  recover  it  from 
Government. 

888.  J>e  Jure  Officer  may  recover 
Salary  paid  de  Facto  Officer. 

884.  De  Jure  Officer  cannot  re- 
cover on  Bond  of  dt  Faeto 
Officer. 

886.  Public  cannot  recover  Salary 

voluntarily  paid  to  Officer 
deFaeto. 
886b  Officer    de   Facie  liable   for 
Malfeasance. 

887.  May  be  punished  for  Bmbei- 

zlement. 

888.  Must  respond  for  his  Negli- 

gence. 

889.  May  be  required  to   act  1^ 

840.  But  incurs  no   Liability  by 

ceasing  to  act. 

841.  Is  liable  upon  his  Bond. 

848.  When  he  sues  or  defends  in 
his  own  Right  must  show 
valid  TiUe. 

848.  His  Title  cannot  be  tried  col- 
laterally. 

844.  Quo  WarratUo  is  the  Remedy. 

846.  Injunction  will  not  lie  to  pre- 
vent his  acting. 

846.  Mandamus  will  not  lie  to  in- 
stall Officer  de  Jure. 


I  81B»  Porpose  of  Chapter. — It  having  been  seen  in  the  pre- 
ceding chapters  who  may  be  chosen  to  public  office  and  how  that 
ehoioe  is  to  be  expressed,  it  now  remains  to  consider  the  rights, 
doties  and  liabilities  of  one  who  assumes  to  act  as  a  public  offi- 
en*,  bot  whose  right  to  the  office  can  not  be  traced  by  all  of  the 
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Steps  which  the  law  has  prescribed  to  be  taken.  Sach  an  officer^ 
to  distingaish  him  from  one  whose  legal  title  is  clear — ^the  office 
dejure^  and  from  one  who  has  no  color  of  right  at  all — ^the  meie 
intruder  or  usurper,  is  frequently  spoken  of  as  an  officer  de 
facto. 

§  816.  OfBoer  de  Jure  defined. — To  recall  somewhat  defini- 
tions already  given,  an  officer  dejure  may  be  defined  as  one  who 
has  the  lawful  right  to  the  office  in  all  respects,  but  who  has 
either  been  ousted  from  it,  or  who  has  never  actually  taken  pos- 
session of  it*  When  the  officer  de  jure  is  also  the  officer  de 
factOy  the  lawful  title  and  possession  are  united.* 

§  817.  Officer  de  note  defined. — Some  doubt  has  existed  in 
earlier  times  as  to  the  measure  of  the  requisites  which  should 
entitle  one  to  be  adjudged  an  officer  de  fmcto.  Thus  in  some 
early  English  cases  it  is  said  that  in  order  to  constitute  one  an 
officer  de  facto  it  is  necessary  that  his  daim  to  the  office  should  * 
be  supported  by  some  form  or  color  of  an  election,'  and  these 
cases  have  received  some  following  in  the  United  States.  * 

But  in  a  later  English  case,'  Lord  Ellenborough  defined  an 
officer  d^  facbo  to  be  '^  one  who  has  the  reputation  of  being  the 
officer  he  assumes  to  be  and  yet  is  not  a  good  officer  in  point  of 
law ;''  and  this  definition  has,  in  substance,  been  adopted  by  the 
majority  of  the  cases,  and  the  necessity  for  a  color  of  election 
has  not  been  affirmed,  so  far  as  the  rights  of  third  persons  aro 
concerned.' 


I  Hamlin  «.  Kassafer,  15  Oreg.  456, 
8  Am.  8t.  Rep.  176;  Plymouth  «. 
Painter,  17  Conn.  585.  But  in  State  v. 
Steton,  78  N.  0.  646,  21  Am.  Rep. 
479,  an  officer  dt  jure  is  said  to  be 
one  who  is  regularly  and  lawfully 
elected  or  appointed,  and  inducted 
into  office  and  exercises  the  duties  as 
his  right. 

*  Hamlin  «.  Eassafer,  15  Oreg.  456, 
a  Am.  St  Rep.  176. 

•  King  «.  Lisle,  2  Strange  1090,  s.  a 
Andrews  168.  But  see  the  elaborate 
comments  on  this  case  by  Butlbb, 
C.  J.,  in  SUte  «.  Cairoll,  88  Conn. 
449,  9  Am.  Rep.  409. 


« People  «.  Collins,  7  Johns.  (N. 
T.)  549;  Mclnstry  «.  Tanner,  9  Johns. 
185;  Cocke  «.  Halsey,  16  PeU  (U.  8.) 
71;  Douglass  «.  Wickwire,  19  Conn. 
492,-  McCall «.  Mfg.  Co.  6  Conn.  438; 
Fitchburg  Railroad  v.  Grand  Junc- 
tion Railroad,  1  Allen  (Mass.)  552; 
Plymouth  «.  Fainter,  17  Conn.  586, 
44  Am.  Dec.  574;  Carleton  «.  People, 
10  Mich.  250. 

•  King  «.  Bedford  Level,  6  Bast  8S6b 
See  also  Parker  «.  Eett»  12  Mod. 
467. 

<  See  Petersilea  «.  Stone,  119  Ma8& 
465,  20  Am.  Rep.  885;  State  fi  Oar^ 
roll,  88  Conn.  449,  9  Am.  Rep.  409; 
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It  will  be  evident  that  the  qnestion  will  assume  different 
aspects  according  to  the  position  from  which  it  arises. 

Thus  if  the  title  of  the  assumed  officer  be  directly  assailed 
by  the  State,  in  a  proper  proceeding,  it  will  be  necessary  for  him 
to  show  himself  something  more  than  an  officer  in  fact  So  in 
a  direct  proceeding  bronght  by  the  assumed  officer  himself  to 
secure  rights  which  belong  only  to  an  officer  de  jurSj  it  may  be 
necessary  for  him  to  show  himself  to  be  such. 

But  when  the  question  of  the  protection  of  the  rights  of  third 
persons  is  involved  different  considerations  must  apply.  ^^  Third 
persons,"  it  is  said,  "from  the  nature  of  the  case,  can  not  always 
investigate  the  right  of  one  assuming  to  hold  an  important 
office,  even  so  far  as  to  see  that  he  has  color  of  title  to  it  by  vir- 
tue of  some  appK)intment  or  election.  If  they  see  him  publicly 
exercistng  its  authority,  if  they  ascertain  that  this  is  generally 
acquiesced  in,  they  are  entitled  to  treat  him  as  such  officer,  and, 
if  they  employ  him  as  such,  should  not  be  subjected  to  the  dan- 
ger of  having  his  acts  collaterally  called  into  question."  * 

§  818.  Same  Subjeot— Chief  Justloe  Batler*a  Definition. — ^In 
this  view,  perhaps  the  most  comprehensive  definition  is  that 
g^ven  by  Butlbb,  0.  J.,  in  a  leading  case  in  Connecticut*  "An 
officer  de  facto  is  one  whose  acts,  though  not  those  of  a  lawful 
officer,  the  law,  upon  principles  of  policy  and  justice,  will  hold 
valid  80  far  as  they  involve  the  interests  of  the  public  and  third 
persona,  where  the  duties  of  the  office  were  exercised: 

First,  without  a  known  appointment  or  election,  but  under 
such  circamstanoes  of  reputation  or  acquiescence  as  were  oalcu- 


Brown  «.  I^nt,  87  Me.  428;  Cary  «. 
State,  76  Ala.  78,  68  Am.  Bep.  440  n. 

^  DBvmfS,  J.,  in  Petersilea  v.  Stone, 
119  Mass.  465,  20  Am.  Rep.  885, 
citing  Brown  «.  Lunt,  87  Me.  428; 
State  e.  OarroU,  88  Conn.  440,  0  Am. 
Rep.  40e. 

•State  «.  CarroU.  88  Conn.  449,  9 
Am.  Rep.  409.  See  also  Hamlin  e. 
Kaaaafer,  15  Greg.  456,8  Am.  St. 
176;  Crelghton  v.  CommonweaUh.  88 
Ky.  14a»  4  Am.  St.  Beo.  148;  Mallet 


9.  Mining  Co.  1  Nev.  188,  90  Am. 
Dec.  484;  Fowler  %  Bel>ee,  9  Mast. 
281,  6  Am.  Dec.  62;  Burke  e.  Blliott, 
4Ired.(N.  C.)  L.  855,  42  Am.  Dec. 
142;  People  «.  Staton,  78  N.  C.  546. 
21  Am.  Rep.  479;  Sheehan's  Case,  122 
Mass.  445,  28  Am.  Rep.  874;  WUcox 
V.  Smitli,  5  Wend.  (N.  Y.)  281,  21 
Am.  Dec.  218;  Hildreth  v.  Mclntire, 
1  J.  J.  Marsh.  (Ky.)  206,  19  Am. 
Dec.  61. 
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lated  to  induce  people,  without  inquiry,  to  submit  to  or  invoke 
his  action,  supposing  him  to  be  the  officer  he  assumed  to  be. 

Second,  under  color  of  a  known  and  valid  appointment  or 
election,  but  where  the  officer  has  failed  to  conform  to  some 
preoedent  requirement  or  condition,  as  to  take  an  oath,  give  a 
bond  or  the  like. 

Third,  under  color  of  a  known  election  or  appointment,  void 
because  the  officer  was  not  eligible,  or  because  there  was  a  want 
of  power  in  the  electing  or  appointing  body,  or  by  reason  of 
tome  defect  or  irregularity  in  its  exercise,  such  ineligibility, 
want  of  power  or  defect  being  unknown  to  the  public. 

Fourth,  under  color  of  an  election,  or  appointment  by  or  pur* 
suant  to  a  public  unconstitutional  law,  before  the  same  is  adjudged 
to  be  such." 

§  819.  Same  Sul^eot— Ckdor  of  Sight  necesBary, — But  al- 
though the  officer  ds  facto  may  not  be  required  to  be  in  by  color 
of  election  or  appointment,  yet  he  must,  to  distinguish  him  from  a 
mere  intruder  or  usurper,  be  in  by  some  color  of  right  And, 
in  harmony  with  the  rule  last  quoted,  it  has  been  said  ^^that  the 
color  of  right  which  constitutes  one  an  officer  defcLcto  may  con- 
aist  in  an  election  or  appointment,  or  in  holding  over  after  the  ex- 
piration of  one's  term,  or  acquiescence  by  the  public  in  the  acts  of 
such  officer  for  such  a  length  of  time  as  to  raise  the  presumption 
of  colorable  right  by  election  or  appointment."  ' 

The  rule  extends  to  officers  of  all  grades,  executive,  ministerial 
or  judicial,  and  to  inferior  as  well  as  superior  officers.' 

It  will  be  obvious,  under  this  rule,  that  one  who  at  first  was 
but  a  mere  usurper  may  by  acquiescence  become  an  officer  de 
facto. 

§  820.  Same  Subject— Illustrations. — Illustrations  of  this  rule 
are  numerous,  but  enough  will  bo  given  to  show  its  application. 
Thus  a  person  exercising  the  functions  of  a  valid  public  office  by 

>LoiiD,  O.J.,inHamIiD«.  Eassafer,  One  cannot  be  a  de  facto  officer 

15  Oregon,  456,  8  Am.  St.  Rep.  76.  when  he  is  constantly  in  hiding,  has 

s  Sheehan*8  Case,  122  Mass.  445.  28  no  place  of  business,  and  can  only 

Am.  Rep.  874;  ^Iward  «.  Thatcher,  be  communicated  with  by  means  of 

'  2   T.  R  81 ;  People  «.    White,    24  his  friends  in   secret    Williams  «l 

Wend.  527;  State*.  Carroll,  88  Conn.  Clayton,  —  Utah  — ,  21  Pac  Rep. 

449,  9  Am.  Rep.  409.  898. 
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color  of  right  and  with  the  acquiescence  of  the  pablic  will  be 
deemed  to  be  an  officer  de facto  and  his  acts  will  protect  third  per- 
sons even  though  he  was  elected  under  an  unconstitutional  statute;' 
or  was  not  eligible  to  the  office;*  or  though  the  office  to  which  he  was 
chosen  was  unlawfully  vacated;  *  or  the  election  was  held  with- 
out the  proper  notice;  *  or  though  he  was  appointed  when  he 
should  have  been  elected ;'  or  though  he  has  legally  forfeited  his 
office  by  the  acceptance  of  an  incompatible  one/  or  by  remov- 
ing from  the  county,^  or  though  he  has  not  given  the  prescribed 
bond,*  or  only  a  defective  one;'  or  though  the  bond  was  not  duly 
filed;  ^*  or  though  he  has  held  over  after  the  expiration  of  his 
terra." 

§  321.  Usurper  or  Intruder  defined. — Oontra-distinguished 
from  the  officer  defacAOy  is  the  mere  usurper  or  intruder  who  is 
one  who  has  intruded  upon  the  office  and  assumes  to  exercise  its 
functions  without  either  the  lawful  title  or  the  color  of  right  to 
it."  His  acts,  therefore,  are  entirely  void."  He  may,  however, 
as  is  stated  in  the  last  section,  grow  into  an  officer  ds  facto,  if 
his  assnnuption  of  the  office  is  acquiesced  in." 


>  State  «.  Carroll,  88  Conn.  449,  9 
Am.  Rep.  409;  Cole  «.  Black  River 
Falls,  57  Wis.  110.  Brown  v.  O'Con- 
nell,  86  Coon.  432,  4  Am.  Rep.  89. 

•Farrier  c.  State,  —  N.  J.  L.  —  7 
Atl.  Rep.  881;  Darrow  v.  People,  8 
Colo.  417;  Lockhart«.  City  of  Troy. 
4  y  Ala.  579. 

•  Watkins  v.  Inge,  24  Kan&  612. 

<  Yorty  «.  Paine,  62  Wis.  164. 
■Chicago  &c.  Ry.  Co.  «.  Langlade 

County.  66  Wis.  614. 

<  Woodside  «.  Wagg,  71  Me.  207. 
vCaae  «.  State,  69  Ind.  46. 
•Ounn   «.    Tacket,    67    Qa.   725; 

Boudant «.  Wadhams,  46  Conn.  218. 

•Adams  «.  Tator,  42  Hun  (N.  Y.) 
884. 

**  State  «.  Dierberger,  90  Mo.  869; 
Douglass  SL  Neil,  7  Heisk.  (Tenn.) 
488. 

"Petersilea  «.  Stone,  119  Mass. 
465,  20  Am.  Rep.   835;  Galbraith  a. 


McFarland,  3  Cold.  (Tenn.)  267,  01 
Am.  Dec.  231;  Morton  «.  Lee,  28 
Kans.  286;  ThreadgiU  «.  Railroad 
Co.  73  N.  C.  178;  Wapello  County  «. 
Bigham,  10  Iowa  89,  74  Am.  Dec. 
870. 

"  Hamlin  v  Kassafer,  15  Oreg.  456, 
8  Am.  St.  Rep.  176;  Plymouth  «. 
Painter,  17  Conn.  585.  44  Am  Dea 
574. 

"  Hamlin  «.  Eassafer,  16  Oreg.  456, 
3  Am.  St.  Rep.  176;  Hooper  «.  Good- 
win, 48  Me.  80;  Tucker  c.  Aiken,  7 
K.  U.  118;  McCraw  «.  Williams,  38 
Gratt  (Va.)  510,  where  Chbistian. 
J.,  says:  *'A  mere  usurper  is  one 
who  intrudes  himself  into  an  office 
which  is  vacant,  and  ousts  the  in- 
cumbent without  any  color  of  tiile 
whatever,  and  his  acts  are  void  in 
every  respect.** 

*«  State  V.  Carroll,  88  Conn.  449,  9 
Am.  Rep.  409. 
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§  322.  Officer  de  F^ioto  and  Officer  de  Jure  can  not  both  hold 
at  same  Time. — It  is  evident  that  two  different  persons  can  Dot, 
at  the  same  time,  be  in  the  aotnal  occupation  and  exercise  of  an 
office  for  wliich  one  incnmbent  only  is  provided  by  law. 
There  can  not,  therefore,  be  an  officer  dejure  and  another  officer 
de  facto  in  possession  of  the  same  office  at  the  same  tima  Hence 
if  the  officer  dejure  is  in,  there  is  no  room  for  an  officer  defacfto; 
and  if  the  officer  de  facto  is  in,  the  officer  dejure  can  not  be  in 
also.* 

§  328.  Two  Offioera  de  Faoto  can  not  hold  at  same  Time. — 
For  like  reasons  there  can  not,  at  the  same  time,  be  two  different 
officers  de  faoto  in  possession  of  an  office  for  which  one  incum- 
bent only  is  provided  by  law.' 

J  §  824.    Can  not  be  Officer  de  Ftu»to  where  there  la  no  OfDoe.— 

So,  in  the  very  nature  of  the  case,  there  can  be  no  officer  defaeto 
where  no  officer  dejure  is  provided  for  by  law,  or,  as  is  said  in 
one  case,  ^  there  can  be  no  officer,  either  dejure  or  defaatOy  if 
there  be  no  office  to  fill."  • 

^*  Where  the  law  has  provided  that  an  office  may  legally  be 
filled,"  says  Oahpbell,  J.,  ^^  then  the  acts  of  an  incumbent  may 
be  valid  although  not  lawfully  appointed,  because  the  public, 
being  bound  to  know  the  law,  know  that  somebody  may  or 
should  fill  the  place  and  perform  the  duties;  and  possession 
would  as  to  them  be  evidence  of  title. 

But  where  the  law  itself  negatives  the  idea  that  there  can  be  a 
legal  incumbent,  any  one  assuming  to  act  assumes  what  every 
one  is  bound  to  know  is  not  a  legal  office,  and  his  acts  oan  not  be 
effectual  for  any  purpose."* 


iBoardman  •.  Halliday,  10  Paige 
(N.  Y.)  233;  Conover  «.  Devlin,  15 
How.  (N.  Y.)Pr.  470;  Colin  «.  Bea), 
61  Miss.  898. 

•  Hamlin  «.  Eaasafer,  15  Oreg.  456; 
I  Am.  St.  Rep.  176;  Conover  «.  Dev- 
lin, 16  How.  Pr.  470;  McCahon  9. 
Commissioners,  8  Eans.  488;  Board- 
man  «.  Halliday,  10  Paige  (N.  Y.) 
282;  Morgan  «.  Quackenbush,  22 
Barb.  (N.  Y.)  80. 

•  Carleton  «.  People,  10  Mich.  S50; 


Norton  «.  Shelby  County,  118  U.  8. 
425;  Yorly  «.  Paine,  62  Wis.  164; 
Cole  «.  Black  River  Falls,  57  Wis. 
110;  In  re  Hlnkle,  81  Eans.  712; 
Burt  «.  Winona,  81  Minn.  472,  per 
Mitchell,  J.;  Leach  «.  People,  122 
III.  420,  12  N.  B.  Rep.  726;  People 
0.  White,  24  Wend.  (N.  Y.)  689;  Be 
|Mir<0  Snyder,  64  Mo.  58. 

4  Carleton  «.  People,  10  Mich.  W^ 
258. 
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§  825.  Qi&oe  de  Faoto  can  not  exist  under  oonstttutional 
QoFemment. — Offices  in  the  United  States  are  created  by,  or  in 
pursuance  of,  the  respective  constitutions  of  the  State  and 
Federal  governmeDts,  and  can  not  exist  unless  so  ordained. 
Ilence  it  is  held  that  while  there  may  be  officers  defcusto^  an 
office  de  facto  can  not  exist  under  a  constitutional  government.^ 

Where,  however,  the  government  is  entirely  revolntionized 
and  all  its  departments  are  nsurped  by  force,  then,  it  is  said, 
prndence  recommends  and  necessity  enforces  obedience  to  the 
anthority  of  those  who  may  act  as  the  public  functionaries;  and 
in  such  cases  the  acts  of  a  de  facto  executive,  a  defcLcto  judiciary 
and  a  de  facto  legislature  must  be  recognized  as  valid.' 

§  326.  Office  created  by  unconstitutional  Statute  not  de 
note. — ^In  the  same  line,  it  is  held  that  an  office  created  by  an 
unconstitutional  statute  is  not  even  an  office  defacto^  nor  is  the 
person  who  assumes  to  exercise  it  an  officer  de  facto.*  ^^  The  idea 
of  an  officer,"  says  Mr.  Justice  Field,  ^^  implies  the  existence  of 
an  office  which  he  holds.  It  would  be  a  misapplication  of  terms 
to  call  one  an  officer  who  holds  no  office,  and  a  public  office  can 
exist  only  by  force  of  law.  This  seems  to  us  so  obvious  that  we 
should  hardly  feel  called  upon  to  consider  any  adverse  opinion  on 
the  subject  but  for  the  earnest  contention  of  plaintiff's  counsel 
that  such  existence  is  not  essential,  and  that  it  is  sufficient  if  the 
office  be  provided  for  by  any  legislative  enactment,  however  invalid. 
Their  position  is,  that  a  legislative  act,  though  unconstitutional, 
may  in  terms  create  an  office,  and  nothing  further  than  its  appar- 
ent existence  is  necessary  to  give  validity  to  the  acts  of  its  assumed 
incumbent.  That  position,  although  not  stated  in  this  broad 
form,  amounts  to  nothing  else.  It  is  difficult  to  meet  it  by  argu- 
ment beyond  this  statement.  An  unconstitutional  act  is  not  a 
law ;  it  confers  no  rights ;  it  imposes  no  duties ;  it  affords  no  pro- 
tection ;  it  creates  no  office ;  it  is,  in  legal  contemplation,  as  in« 

iHfldrelh   «.    Mclntire,    1   J.    J.  •Hildreth   e.    Mclntire,    1   J.   J. 

Mabsh.  (Ky.)  206,  19  Am.  Dec  61;  Mabsh.  (Ey.)  206,  19  Am.  Dec.  61; 

Hawrer  •.   Beldenridge,  2  W.    Va.  Hawver  v,  Seldenridge.    2  W.   Va. 

874,   94  Am.  Dec  632;  Norton    v.  274,  94  Am.  Dec  682. 

Bhelby  €k>uiitv»  118  U.  8.-  426.  446;  »  Norton  «.  Shelby  County,  118  TJ. 

Petition   of  Hinkle,  81  Eana.  712;  a  426. 
eontra,  Burtv.  Winona,  81  Minn.  472. 
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operative  as  thoagh  it  had  never  been  passed.  «  «  «  Where 
no  office  legally  exists,  the  pretended  officer  is  merely  a  nsarper, 
to  whose  acts  no  validity  can  be  attached."  ^ 

§  827.  Bat  Officer  may  be  de  Faoto  though  cliOBen  under  nn* 
oonstitational  Statute. — But  the  rale  laid  down  in  the  last  sec- 
tion does  not  conflict  with  the  fourth  subdivision  of  the  defini- 
tion of  Ohief  Jastice  Bxttleb  heretofore  referred  to,  $L  0.  one 
chosen  "  under  color  of  an  election  or  an  appointment  by  or  pur- 
snaut  to  a  public,  unconstitutional  law  before  the  same  is  adjudged 
to  be  so." '  This  subdivision,  says  Mr.  Justice  Field,  ^^  refers 
not  to  the  unconstitutionality  of  the  act  creating  the  office,  but 
to  the  unconstitutionality  of  the  act  by  which  the  officer  is 
appointed  to  an  office  legally  existing."  ' 

4  §  828.  Acts  of  Offloer  de  Faoto  vaUd  as  to  Publiou — ^Third 
persons  who  have  occasion  to  deal  with  a  public  officer  and  to  rely 
upon  his  acts,  finding  a  person  in  the  apparent  possession  of  the 
office  and  ostensibly  exercising  its  functions  lawfully  and  with 
the  acquiescence  of  the  public,  can  neither  be  expected  to  know, 
nor  to  investigate,  in  every  instance,  his  title  to  the  office  or  his 
eligibility  to  election  to  it  As  to  them,  he  must  be  held  to  be, 
what  he  appears  to  be,  the  lawful  occupant  of  the  office.  This 
rule  is  demanded  by  public  policy  as  the  only  one  affording  pro- 
tection to  the  public. 

It  is  well  settled,  therefore,  that  the  lawful  acts  of  an  officer 
de  facto^  so  far  as  the  rights  of  third  persons  are  concerned,  are, 
if  done  within  the  scope  and  by  the  apparent  authority  of  the 
office,  as  valid  and  binding  as  if  he  were  the  officer  legally 
elected  and  qualified  for  the  office  and  in  full  possession  of  it.^ 


» In  Norton  t>.  Shelby  County,  118 
U.  8.  425,  442. 

tSeeatUtf,  §818 

*  In  Norton  v,  Shelby  County,  118 
U.  S.  425,  446.  See  also  Cole  o.  Black 
River  Palls,  57  Wia.  110. 

4  Petersilea  «.  Stone,  119  Mass.  465, 
20  Am.  Rep.  835;  State  «.  Carroll,  88 
Conn.  449,  9  Am.  Rep.  409;  WUcox 
«.  Smith,  5  Wend.  (N.  T.)  231, 21  Am. 
Dec.  213;  Plymouth  t>.  Painter,  17 
Gonn.  585,  44  Am.  Dec.  574;  Hamlin 


9,  Eassafer.  15  Oreg.  456,  8  Am.  St. 
Rep.  176;  Creighton  «.  Common- 
wealth, 88  Ky.  142,  4  Am.  St.  Repw 
143:  Burton  «.  Patton,  2  Jones  (N. 
C.)  L.  124,  62  Am.  Dec.  194;  State  v, 
Williams,  5  Wis.  308,  68  Am.  Dec. 
65;  Shelby  o.  Alcorn.  86  Miss.  278, 
72  Am.  Dec.  169;  Hawver  e.  Selden- 
ridge,  2  W.  Va.  274, 94  Am.  Dec.  532; 
Burke  ff.  Elliott,  4  Ired.  L.  855;  42 
Am.  Dea  142;  Farmers'  Bank  e.Ches- 
ter,  6  Humph.  (Tenn.)  458,  44  Am. 
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But  the  acts  done  mast  be  such  as  might  lawfully  be  done  by 
an  officer  de  jure^  for  the  acts  of  an  officer  defacto^  when 
declared  void  by  the  constitntion  or  a  statnte,  can  not  be  held 
valid  npoD  any  assamed  principle  of  public  expediency  J 

So  the  rule  can  not  apply  where  the  defects  in  the  title  of  the 
assamed  officer  are  notorious,  and  the  persons  dealing  with  him 
have  notice  of  the  facts.' 

§  329.  Same  Safajeot— niustrations. — ^Illustrations  of  the  rule 
that  the  acts  of  de  facto  officers  are  valid  as  respects  the  rights 
of  third  persons,  are  numerous. 

Thus  the  following  acts  have  been  held  valid  : — The  approval 
by  the  governor  of  acts  of  the  legislature,  though  he  holds  over, 
and  continues  to  act  as  governor  after  the  expiration  of  his  term 
and  after  his  successor  has  taken  the  oath  of  office,  upon  the 
assumption  of  his  re-election  in  pursuance  of  the  certificate  of  the 
State  canvassers ; '  the  probate  of  a  deed  by  a  deputy  clerk  who 
has  not  taken  the  oath  of  office,  but  who  was  duly  appointed  and 
has  assumed  the  duties ; '  the  judgment  of  a  justice  of 'the  peace, 
though  he  was  not  duly  elected  or  qualified,'  or  whose  term  of 


Deo.  818;  McGregor  «.  Balch,  14  Yt. 
428,  89  Am.  Dec.  231;  Fowler  e.  Be- 
bee»  9  Mass.  381,  6  Am.  Dec.  62;  Peo* 
plev.  Oolllns,  7  Johns.  (N.  Y.)561; 
Smith «.  Bondorant,  74  Ga.  416,  68 
Am.  Bep.  488;  Gary  «.  State,  76  Ala. 
78,  68  Am.  Rep.  440,  n.;  People  «• 
Staton,  78  N.  C.  646,  21  Am.  Rep. 
479;  McKinstry  «.  Tanner,  9  Johns. 
(N.  T.)  136;  Gilmore  «.  Holt,  4  Pick. 
(Mass.)  267;  McEam  o.  Somers,  1 
Penn.  297;  Douglass  «.  Wick  wire, 
19  Conn.  489;  Green  «.  Burke,  23 
Wend.  (N.  Y.)  490;  ConoTer  t>.  Dev- 
lin, 16  How.  Pr.  470;  St.  Louis 
County  Court «.  Sparks,  10  Mo.  117, 
46  Am.  Dec.  866;  Gumberts  «.  Ex- 
press Co.»  28  Ind.  181;  Kaufman  «• 
Stone,  86  Ark.  836;  Eaton  «.  Harris, 
42  Ala.  491;  Cooper  v.  Moore,  44 
Miss.  886;  Stete  «.  Lewis,  22  La.  Ann. 
88;  Jhons  e.  People,  26  Mich.  498; 
Oahill  f>.  Insurance  Co.,  2  DougL 
(Mich.)  124;  Druse  o.  Wheeler,  22 


Mich.  489;  Stockle  «.  Silsbee,  41 
Mich.  619;  Morrison  e.  Say  re,  40  Hun 
(N.  Y.)  466;  State  «.  Farrier,  47  N.  J. 
L.  888;  Chiles  «.  State,  46  Ark.  148; 
Sharp  e.  Thompson,  100  Ul.  447; 
Woodside  fi.  Wagg,  71  Me.  207;  Bliss 
f>.  Day,  68  Me.  201;  People  «.  Lieb, 
86  lU.  484;  State  «.  McJunkin,  7  S. 
C.  21 ;  Peirce  «.  Weare,  41  Iowa,  878; 
McLean  «.  State.  8  Heisk.  (Tenn.)  22; 
Ex  parte  Strang,  21  Ohio  St.  610; 
Cooper  V.  Moore,  44  Miss.  386;  State 
«.  Tolan,  88  N.  J.  L.  196;  McCormick 
V,  Fitch,  14  Minn.  252. 

1  Shelby  «.  Alcorn,  36  Miss.  278,  72 
Am.  Dec.  169. 

«  Conway  «.  City  of  St.  Louis,  & 
Mo.  App.  488. 

<  State  «.  Williams,  6  Wis.  808,  68 
Am.  Dec.  66. 

4  Farmers  &c.  Bank  9.  Chester,  6 
Humph.   (Tenn.)  468,  44  Am.  Dec. 

818. 
s  Mallet  V.  Mining  Co.,  1  Nev.  188^ 
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office  has  in  fact  expired,'  where  he  is  acting  in  the  discharge 
of  the  office  and  is  generally  recognized  as  the  legal  officer ;  a 
levy  made  bj  a  constable  who  is  in  discharge  of  the  officCi  though 
he  has  not  given  the  reqnired  bond ;  *  the  act  of  a  clerk  in  mark- 
ing a  paper  ^^ filed,"  after  the  expiration  of  his  term,  but  while 
he  is  still  in  the  possession  of  the  office ; '  a  license  issued  by  a 
clerk  elected  and  acting,  though  under  Confederate  authority  ;^ 
a  conviction  had,'  or  a  recognizance  taken,*  before  a  regularly 
acting  justice,  though  he  was  appointed  under  an  unconstitutional 
statute,^  or  had  forfeited  his  office  by  the  acceptance  of  an  incom- 
patible one ;  *  the  service  of  a  legal  notice  by  a  constable  whose 
term  of  office  had  expired  but  who  was  generally  supposed  to  be 
a  constable  and  was  notoriously  acting  as  such ;  *  the  levy  of  a 
tax  by  a  board  of  supervisors  elected  and  acting  but  under  an 
unconstitutional  statute;^  the  attestation  of  an  affidavit  by  a 
notary  after  the  expiration  of  his  term,  both  parties  acting  in 
good  faith ;  ^  a  sale  for  taxes,  though  made  by  an  officer  elected 
to  fill  a  vacancy  unlawfully  created.** 

§  330.  Title  of  Officer  de  Facto  can  not  be  questioned  ool- 
laterally. — As  a  necessary  postulate  from  the  same  prindple  of 
public  policy  from  which  the  rule  of  the  preceding  section  is 
deduced  is  the  other  rule,  equally  well  settled,  that  the  title  of 
the  officer  ds  /aoto^  and  the  validity  of  his  acts,  cannot  be  oollat- 
ei-ally  questioned  in  proceedings  to  which  he  is  not  a  party,  or 
which  were  not  instituted  to  determine  their  validity.'' 


90  Am.  Dec.  484.  See  alto  Johnson 
•.  McGinley,  76  Me.  482;  Eg  parte 
Johnson,  16  Neb.  513. 

•  Hamlin  v.  Eassafer,  IS  Oreg.  456, 
8  Am.  St.  Rep.  176. 

s  Gunn  v.  Tackett  67  Ga.  725;  Sou- 
dant  V,  Wadhams,  46  Conn.  218. 

9  Galbraith  v.  McFarland,  8  Gold. 
(Tenn.)  267,  91  Am.  Dec.  281. 

4  Ward  V,  State.  2  Cold.  (Tenn.)  605, 

91  Am.  Dec.  270. 

•  State  9,  Carroll,  88  Conn.  449,  9 
Am.  Rep.  409. 

•  Brown  •.  O'Connell,  86  Conn.  482, 
4  Am.  Rap.  89. 

V  State  «.  Carroll,  supra. 


*  Sheehan's  Case,  122  Mass.  446,  98 
Am.  Rep.  874.  See  also  Woodside  •• 
Wagg,  71  Me.  207. 

•Petersilea  v.  Stone,  119  Man. 
465,  20  Am.  Rep.  836. 

'•  Leach  e.  People,  122  lU.  420,  86 
Alb.  L.  Jour.  194. 

"  Smith  0.  Bondurant,  74  Ga.  416, 
58  Am.  Rep.  488;  Gary  o.  State,  76 
Ala.  78,  58  Am.  Rep.  440,  note. 

>*  Watkins  9.  Inge,  24  Eans.  618. 

"  Plymouth  «.  Painter,  17  Conn. 
585,  44  Am.  Dec.  574;  Stockle«.  Sils- 
bee,  41  Mich.  615;  Jhona  «.  People, 
25  Mich.  499;  Cahill  v.  Ins.  Co.,  8 
Doug.  (Mich.)  124;  Druse  «.  Wheeler, 
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§  331.  Be  Faoto  Offloer  oan  not  reoover  Compensation. — ^Bat 
while  the  acts  of  the  de  facto  officer  are  thns  valid  as  to  third 
persons^  he  can  not  himself  acquire  rights  based  npon  his  defec- 
tive title. 

It  is  well  settled,  therefore,  that  he  can  not  maintain  an  action 
to  recover  thp  salary,  fees  or  other  compensation  attached  to  the 
office.* 

'*It  is  the  settled  doctrine  in  this  State,"  says  the  conrt  in  New 
York,*  ^Hhat  the  right  to  the  salary  and  emolaments  of  a  public 
office  attach  to  the  true  and  not  to  the  mere  colorable  title,  and 
in  an  action  brought  by  a  person  claiming  to  be  a  public  officer, 
for  the  fees  or  compensation  given  by  law,  his  title  to  the  office 
is  in  issue,  and  if  that  is  defective  and  another  has  the  real  right| 
although  not  in  possession,  the  plaintiff  cannot  recover.  Actual 
incumbency  merely  gives  no  right  to  the  salary  or  compensa- 
tion. • 

The  right  of  the  intruder  to  recover  is  denied,  not  upon  the 
ground  of  actual  fraud  on  his  part,  for  it  often  happens  that  be 
is  in  not  nnder  a  claim  of  right,  but  under  a  prima  fains  title, 
which  he  cannot  or  may  not  know  to  be  invalid ;  nor  npon  the 
ground  that  he  is  a  mere  volunteer,  and  that  the  government 
should  not  be  obliged  to  pay  him  for  his  services,  for  in  most 
eases  they  are  rendered  in  good  faith,  and  under  th^  expectation, 
both  on  his  part  and  on  the  part  of  the  public,  that  he  is  to 
receive  the  emoluments  of  the  office.    The  principle  is,  that  the  ' 


■VL^ 


S8  Mich.  489;  Eanfman  ••  Stone,  25 
Ark.  886;  Eaton  «.  Harris,  4d  Ala. 
4Sl\  Cooper  «.  Moore,  44  Mlas.  886; 
Qmnberto  «.  Express  Co.,  28  Ind.  181; 
State  «.  Lewis,  88  La.  Ann.  88. 

>  Meehan  v.  Hudson,  46  N.  J.  L. 
876,  60  Am.  Rep.  481;  Matthews  «. 
Supervisors,  63  Miss.  716,  24  Am. 
Rep.  716;  Christian  «.  Gibbs,  68  Miss. 
814;  Commonwealth  «.  Blifer,  26 
Penn.  St.  28,  64  Am.  Dec.  680;  Rid- 
dle •.  Bedford  County,  7  Serg.  &  R. 
(Penn.)  886;  Dilton  t.  Myers,  8  Pa. 
L.  J.  169;  Mayfleld  «.  Moore,  68  111. 
438,  6  Am.  Rep.  62;  McCae  «.  Wa- 
pello County,  66  Iowa,  698,  4t  Am. 


Rep.  184;  People  fi.  Potter,  68  CaL 
127;  Meagher  fi.  Storey  County,  5 
NeT.  244;  Philadelphia  «  GlTen,  60 
Penn.  St.  186;  Kimball  •.  Alcorn,  45 
Miss.  161;  People  •.  Smythe,  28  OaL 
21. 

•  Dolanv.  Mayor,  68  N.  Y.  274^  21 
Am.  Rep.  168. 

*  Citing  People  e.  Hopson,  1  Den. 
(N.  Y.)  674;  People  «.  Nostrand,  46 
N.  Y.  882 ;  People  v.  Tieman,  80  Barb. 
(N.  Y.)  198;  Mayor  •.  Flagg,  6  Abb. 
Pr.  296;  lightly  «.  Clouston,  1  Taunt. 
112;  Prescott  «.  Hays,  42  K.  H.  66; 
Riddle  •.  Bedford  County,  7  Serg.  & 
R892. 
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right  follows  the  trne  title,  and  the  courts  will  not  aid  the 
intnider  bj  permitting  him  to  recover  the  compensation  which 
rightfollj  belongs  to  another." 

§  832.  But  if  Payment  is  made  to  Officer  de  Fkoto,  Officer 
de  Jure  can  not  reooTor  it  ttom,  Gk>yemment. — ^Biit  it  is  held  that 
if  payment  of  the  salary  or  other  compensation  b6  made  by  the 
government,  in  good  faith,  to  the  office  de/actOj  while  he  is  still 
in  possession  of  the  office,  the  government  cannot  be  compelled 
to  pay  it  a  second  time  to  the  officer  dsjure  when  he  has  recov- 
ered the  office,  at  least  where  the  officer  de  facto  held  by  color 
of  title.» 

^'It  is  plain,"  says  Andrews,  J.,  ^^that  in  many  cases  the  dnty 
imposed  upon  the  fiscal  officers  of  the  State,  counties  or  cities 
to  pay  official  salaries,  could  not  be  safely  performed  unless  they 
are  justified  in  acting  upon  the  apparent  title  of  claimants.  The 
certificate  of  boards  of  canvassers  certifying  the  election  of  a  per- 
son to  an  elective  office  is  prima  facie  evidence  of  the  title  of 
the  person  whose  election  is  certified.  But  it  often  happens  that, 
by  reason  of  irregularities  in  conducting  the  election,  or  the 
admission  of  disqualified  voters,  the  apparent  title  is  overthrown 
and  another  person  is  adjudged  to  be  rightfully  entitled  to  the 
office.  But  this  can  seldom,  if  ever,  be  ascertained,  except  after 
a  judicial  inquiry ;  and  in  case  of  an  appointed  officer,  the  valid- 
ity of  the  appointment  often  depends  upon  complicated  questions 
of  law  or  fact.   If  fiscal  officers,  upon  whom  tlie  duty  is  imposed 


■  AoditOTs  •.  Benoit,  20  Mich .  176, 4 
Am.  Rep.  883.  (Coolbt,  J. ,  dissented 
in  a  forcible  opinion.)  Dolan  «. 
Mayor.  68  N.  Y.  274,  23  Am.  Rep. 
168;  Commissioner  «.  Anderson,  20 
Kans.  208,  27  Am.  Rep.  171;  Smith 
•.  Mayor,  87  N.  Y.  518;  Conner  «. 
Mayor,  6  N.  Y.  285;  Parker  «.  Su- 
pervisors, 4  Minn.  50;  McAffee  «l 
Russell,  20  Miss.  84.  07;  Wheatly  v. 
CoYlngton,  11  Bush  (Ky.)  18,  22: 
Queen  v.  Mayor,  18  Ad.  &  £1.  80; 
Shaw  •.  Pima  County,  —  Ariz.  — , 
18  Pftc  Rep.  278;  Selby  «.  Portland, 
14  Oreg.  248,  68  Am.  Rep.  807;  Han- 
non  0.  Grizzard.  06  N.  C.  208,  2  S. 


B.  Rep.  600:  McManus  «.  Brooklyn, 
6  N.  Y.  Supplement  424. 

But  the  contrary  is  held  in  Cali- 
fornia: People  •.  Smythe,  28  Cal. 
21;  CarroU  «.  Siebenthaler,  87  Cal. 
108. 

In  Matthews  «.  Superrison^  68 
Miss.  715,  24  Am.  Rep.  716,  theeonrt 
per  Chalxbrs,  J.,  approve  the  dis- 
senting opinion  of  Coouet,  J.,  in 
Auditors  «.  Benoit,  wpn. 

See  also  Pliiladelphia  e.  Rink,  — 
Penn.  »,  2  AtL  Rep.  605,  and  An- 
drews r  Portland,  99  Me.  484^10  AtL 
Rep.  45& 


222 


Ohap.VIIL] 


OF  OFFIOBBS  DB  FAOia 


§  833. 


to  pay  official  salarieB,  are  only  justified  in  paying  them  to  the 
officer  dejurey  they  must  act  at  the  peril  of  being  held  account- 
able in  case  it  tarns  ont  that  the  de facto  officer  has  not  the  true 
tide ;  or,  if  they  are  not  made  responsible,  the  department  of  the 
government  they  represent  is  exposed  to  the  danger  of  being 
compelled  to  pay  the  salary  a  second  time.  It  would  be  unrea- 
sonable, we  think,  to  require  them,  before  making  the  payment, 
to  go  behind  the  commission  and  investigate  and  ascertain  the 
real  right  and  title.  This,  in  many  cases,  as  we  have  said,  would 
be  impracticable.  Disbursing  officers;  charged  with  the  payment 
of  salaries  have,  we  think,  a  right  to  rely  upon  the  apparent  title, 
and  treat  the  officer  who  is  clothed  with  it  as  the  officer  de  jure^ 
without  inquiring  whether  another  has  the  better  right."  ^ 

§  888.  Be  Jure  Offioer  may  reoover  Salary  paid  de  Facto 
Qffloer. — But  it  is  held  that  the  de  jure  officer,  when  he  has 
established  his  title  and  gained  possession  of  his  office,  may  recover 
from  the  de  facto  officer  who  has  wrongfully  held  possession 
of  it,  the  salary,  fees  or  other  emoluments  received  by  the  latter 
while  holding  the  office.*  In  an  Illinois  case,  where  the  de  facto 
offioer  had  held  in  good  faith,  the  court  permitted  him  to 
deduct  **  a  reasonable  allowance  for  the  necessary  expenses  in 
earning  the  fees  and  emoluments ;"  but  said  that  had  he  intruded 
without  pretense  of  legal  right,  a  different  rule  would  have  been 
applied.'  In  Michigan,  one  who  had  been  wrongfully  kept  out 
of  the  office  by  a  claimant  thereto  was  permitted  to  recover  from 


•  In  Dolan  «.  Mayor,  fvpra. 

•mcholi  «.  MacLean  (1886)  101  N. 
Y.  S26,  64  Am.  Bep.  730;  Eessel  «.. 
Zeiser,  100  N.  Y.  114,  65  Am.  Rep. 
760;  People  e.  Nolan.  101 N.  Y.  669: 
Rale  «.  Tait,  88  Eans.  766;  May  field 
•.  Moore,  68  HI.  428,  6  Am.  Rep.  63; 
People  e.  Ifiller,  04  Mich.  458, 9  Am. 
Rep.  181;  Glasfloock  e.  Lyons,  00  Ind. 
1;  Carrey  «.  Wright,  9  Lea  (Tenn.) 
247;  Bier  e.  Gk>rrell,  80  W.  Va.  96; 
Stoddard  e.  Williams,  65  Cal.  470; 
Hunter  9.  Chandler,  46  Mo.  452; 
Comatock  e.  Grand  Rapids,  40  Mich. 
897;  United  States  e.  Addison,  6 
WaU.  (U.  a)  091;  Dorsey©.  Smyth, 


08  Cal.  01;  Dolan  e.  Mayor,  68  N.  Y. 
074,  08  Am.  Rep.  168;  Douglass  «. 
State,  81  Ind.  429;  Petit  e.  Rousseau, 
16  La.  Ann.  089;  Slgur  v.  Crenshaw, 
10  La.  Ann.  097;  Vauxe.  Jefferen, 
0  Dyer  114;  Pybus  v.  Mitford,  1  Mod. 
100;  Howard  «.  Wood,  0  Lev.  016; 
Arris  e.  Stukeley,  2  Mod.  060;  Leee. 
Drake,  0  Salk.  468;  Boyter  e.  Dods- 
worth,  6  T.  R  681;  Webb's  Case,  8 
Cokes'  Rep.90;  Green  e.Hewett,Peake 
182;  Crosbie  e.  Hurley,  1  Alcock  A 
Nap.  431. 

•  Mayfield  e.  Moore,  58  HI,  408,  5 
Am.  Rep.  50. 
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the  latter  the  whole  official  salary,  without  anj  dedaction  for 
the  services  of  the  incambent^ ' 

In  New  Jersey,  however,  the  right  of  the  de  Jure  officer,  who 
has  ousted  a  de  facto  officer  holding  in  good  faith,  to  recover 
from  the  latter  the  fees  of  the  office  received  by  him,  is  denied, 
especially  where  the  de  facto  officer  wonld  have  been  subject  to 
a  penalty  for  not  accepting  the  office.  The  cases,  cited  in  the 
note,  from  California,  Indiana,  Michigan,  Louisiana  and  Kjbw 
York,  were  distinguished  upon  the  ground  that  the  statute  in 
those  States  expressly  permits  one  who  has  recovered  the  office 
to  also  recover  the  damages  he  had  sustained  by  reason  of  the 
usurpation.* 

So  the  officer  de  jure  may  not  recover  the  salary  paid  to  one 
who  was  appointed  to  fill  the  vacancy  caused  by  the  resignation 
of  an  officer  who  had  been  held  to  be  entitled  to  it,  though  this 
finding  was  afterwards  reversed  and  the  plaintiff  held  to  have  the 
true  title.* 

§  83:^.  De  Jure  Offloer  oan  not  recover  on  Bond  of  de  Faoto 
OfOoer.  But  though  the  de  jure  officer  may  thus  recover  of  the 
officer  de  factOj  the  damages  sustained  by  reason  of  the  intru- 


>  People  «.  MiUer,  d4  Mich.  458,  0 
Am.  Rep.  181. 

*8tuhr  «.  Curran,  15  Vroom  (N. 
J.)  181,  43  Am.  Rep.  858.  Bbaslbt, 
0.  J.,  delivered  an  elaborate  dissent- 
ing opinion  holding  the  right  of  re- 
covery. 8ee  also  the  sabsequent 
case  of  Meehan  «.  Hudson,  40  N.  J. 
L.  276,  50  Am.  Rep.  421,  where  the 
court  say  of  Stuhr  «.  Curran:  "It 
was  not  the  design  of  the  Judgment 
in  the  Court  of  Errors,  nor  is  it  its 
legitimate  effect,  to  give  countenance 
or  encouragement  to  those  who  are 
willing  by  force  or  fraud  to  obtrude 
in  places  lawfully  assigned  to  others, 
nor  to  permit  such  person  to  profit  by 
the  emoluments  belonging  thereto.. 
The  reasons  which  protect  one  who 
has  performed  the  services  belonging 
to  a  public  officer,  under  an  appoint- 
ment apparently  regular  and  legal,  in 


ignorance  of  and  without  the  means 
of  ascertaining,  defects  in  his  title, 
and  where  his  refusal  to  serve  wonld 
leave  a  vacancy  in  office,  whether 
such  reasons  be  weak  or  strong,  havs 
no  application  to  a  case  like  tliis.  In 
such  a  case  we  cannot  doubt  that  in 
some  form  the  officer  de  jure  would 
be  entitled  in  law  to  demand  and 
have  compensation  for  the  injury 
done  him  by  such  an  intruder.  If 
payment  be  made  to  the  officer  defade 
the  public  will  be  protected  from 
further  claim,  as  the  disbursing  offi- 
cer is  not  bound  to  know  the  title  by 
which  an  actual  incumbent  holds,  and 
the  rival  claims  to  the  funds  must  be 
litigated  between  the  individual 
claimants." 

•Nichols  9.  Branham,  84  Ya.  iKiS,  • 
a  B.  Rep.  463. 
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Bion,  the  Bare  ties  npon  the  boad  of  the  de  facto  officer  are  not 
liable.  '^  A  caref al  review  of  the  cases,"  it  is  said  in  a  late  case 
in  Tennessee,  **  leads  to  the  conclnsion  that,  whether  the  action 
be  for  the  recovery  of  specific  salary  dae  and  uncollected  by  the 
nsarper,  or  fees  earned  and  unappropriated,  or  for  damages  eo 
nominey  the  action  is  bnt  an  action  for  damages,  and  is  a  per- 
Bonal  action  against  the  intruder/'  and  it  was  held  that  the  sure- 
ties upon  the  officer's  bond  for  the  faithful  performance  of  his 
duty  were  not  liable  J 

§  835.  Fublio  can  not  seoover  Salary  yoluntarily  paid  to 
Officer  de  'Faato. — ^But  the  public  cannot  recover,  as  paid  under 
a  mistake  of  law,  money  paid  as  salary  to  one  who  if  not  an 
officer  dejure  has  acted  as  an  officer  de  facto* 

§  886.  Officer  de  IFIaoto  liable  for  Iffalfeasanoe. — ^*  A  person 
who  undertakes  an  office  and  is  in  office,"  says  Ohief  Justice 
RuFnzr,  ^'  though  he  might  not  have  been  duly  appointed,  and, 
therefore,  may  have  a  def  easable  title  or  not  have  been  com[:elIable 
to  serve  therein,  is  yet,  from  the  possession  of  its  authorities  and 
the  enjoyment  of  its  emoluments,  bound  to  perform  all  the 
dnties,  and  liable  for  their  omission,  in  the  same  manner  as  if 
the  appointment  were  strictly  legal  and  his  right  perfect." 

It  is,  therefore,  held  that  the  officer  defaato  is  criminally 
liable  for  malfeasance  in  his  assumed  office,'  and  he  may  be  sub- 
jected to  a  penalty  prescribed  for  a  violation  of  his  duty.'  He 
most  also  respond  in  damages  at  the  suit  of  him  who  is  injured 
thereby.'  By  assuming  the  office  and  undertaking  to  exercise  it, 
he  estops  himself  from  denying  that  he  is  legally  chargeable  with 
its  due  performance.* 

g  887.    May  be  puniBhed  Ibr  Embeazlement. — So  the  officer 


>  Cany  «.  Wright,  86  Tenn.  686. 

•  Badeau  «.  United  BUtes^lSOU.  a 
439,9  8.  0.  Rep.  579. 

•Diggs  «.  SUte,  49  Ala.  811;  State 
«.  Long,  76  N.  0.  264;  State  v.  Cans- 
ler»  75  N.  0.  443;  Neale  o.  Oveneen, 
0  Watts (Psna.) 588;6tate •.  Goss,  69 
lie.  28. 

« Bedford  •.  Rice.  58  N.  H.  446. 

•Allen  •.  Archer,  ^  Me.  846; 
Bearoe  t.  Foasett,  84  Me.  575;  Long- 


acre  9.  State,  8  Mifls.  687;  Sandwich 
«.  Fish.  2  Gray  (Mass.)  298;  Wil- 
liamstown  «.  Willis,  15  Gray  (Mass.) 
427;  Johnston  «.  Wilson,  2  N.  H. 
202;  Horn  «.  Whittier.  6  N.  H.  88; 
Jones  «.  Scanland,  6  Humph.  (Tenn.) 
195;  Trescott  «.  Moan,  50  Me.  847; 
Wentworth  «.  Qove,  45  K.  H.  160. 

•  Billingsley  v.  State,  14  Md.  869; 
Borden  «.  Houston,  8  Tex.  594. 
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d$  faato^  who  has  aasamed  the  office  and  received  money  by 
yirtne  of  it,  is  an  officer  within  the  meaning  of  the  statutes  pun- 
ishing embezzlement* 

§  838.  Must  respond  fbr  his  Negligenoe. — An  of&oi&t  ds facto 
is  also  liable  civilly  in  damages  to  individuals  who  have  received 
injury  from  his  negligent  omission  or  performance  of  a  duty 
owing  to  them  by  reason  of  the  office  which  he  has  assumed  to 
exercise.* 

In  this  respect  he  stands  in  much  the  same  position  as  an 
agent  who  has  gratuitously  undertaken  the  performance  of  a 
service,  and  is  held  bound  to  conform  to  the  instructions  he 
receives.' 

§  839.  May  be  required  to  act,  by  Mandamus — ^Having 
assumed  the  office,  the  officer  de  facto  must  perform  the  duties 
adhering  to  it,  and  the  performance  of  them  may  be  enforced  by 
mandamus.^ 

§  810.  But  Ol&oer  de  Facto  incurs  no  Inability  by  ceasing 
to  act. — But  the  officer  de  facto  is  not  bound  to  remain  in  the 
office  or  to  continue  to  exercise  its  functions,  and  hence  he  will 
not,  in  general,  incur  liability  to  individuals,*  or  become  subject 
to  a  statutory  penalty  *  for  omitting  to  act  further  when  he  ex- 
pressly disavows  his  authority  and  ceases  to  act  because  he  is 
doubtful  of  his  right  to  do  so. 

^^  Yet  perhaps,''  said  Mr.  Bishop,  ^^  in  special  circumstances, 
as  where  the  refusal  is  to  take  a  particular  step  constituting  a 
part  of  a  whole  which  he  has  taken  upon  himself  to  do,  his  not 
doing  of  the  part,  when  he  might  have  declined  the  whole,  will 
subject  him  to  punishment."  ^ 

§  341.  Is  liable  upon  his  Bond — As  has  previously  been 
stated,  the  sureties  upon  an  official  bond,  by  virtue  of  which  the 
officer  has  been  inducted  into  office,  can  not,  when  called  upon 
to  answer  for  his  official  defaults,  escape  liability  upon  the  ground 

>  State  fL  Oo88,  69  Me.  43;  Forten-  196;  Kelly  «.  Wimberly,  61  Miss. 
berry  v  State,  56  Miss,  286.  048. 

«Longacre«.  State,  8  Misa  687.  •Ohnsted  v.  Dennis,  77  N.  Y.  878. 

•See  Mechem  on  A.gency,  g  478.  'Bentley  «.  Plielps,  87  Barb.  (K. 

«Runion  «.  Latimer,  6  Rich.  (S.  0.)      Y.)  684. 

» 1  Orim.  Law  (7tii  ed.)  g  464. 
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that  their  principal  was  not  eligible  or  was  not  properly  elected 
or  did  not  qualify  in  the  prescribed  manner.' 

$  849.  When  he  sues  or  defends  In  his  own  Bight  must  show 
valid  Title. — ^Bat  though  the  acts  of  the  de  facto  officer  are  valid 
as  respects  the  rights  of  third  persons,  they  are  void  as  to  him- 
self.' He  can  not,  therefore^  as  has  been  seen,  build  up  rights  in 
himself  based  upon  his  occnpancy  of  the  office,  as,  for  example, 
the  right  to  recover  the  salary; '  neither  can  he,  when  sued  for 
acts,  which  only  a  valid  title  to  the  office  will  justify,  escape  lia- 
bility as  a  trespasser  by  showing  himself  to  be  the  officer  ds 
fa45to.  Unless  he  can  show  himself  to  be  the  officer  in  law  as 
well  as  in  fact,  authorized  as  such  to  do  the  act  complained  of, 
he  will  be  liable  as  any  other  trespasser.^ 

§  848.  His  Title  can  not  be  tried  ooUaterally. — ^As  has  been 
seen  in  an  earlier  section,  the  title  of  the  officer  de  faato  can  not 
be  tried  ooUaterally,  but  only  in  a  direct  proceeding  brought  to 
determine  that  very  question.* 

§  344.  Qno  Wananto  is  the  Remedy.— In  this,  as  in  other 
eases  where  it  is  desired  to  try  the  title  to  the  office,  gyo  vxxf^ 
ranto  is  the  remedy  to  be  applied,  unless  a  special  statutory 
remedy  has  been  substituted  in  its  place.' 

§  345.  Ipjunotion  will  not  lie  to  prevent  his  acting. — ^In juno> 
tion,  therefore,  will  not  lie  to  prevent  the  officer  de  facto  from 
continuing  to  exercise  the  functions  of  the  office.' 


>8ee  anU,  %  296,aiid  cases  cited. 
See  alao  Case  e.  State,  69Ind.  46. 

•  Olmsted  9.  Dennis,  77  N.  Y.  877; 
Biddle  «.  Bedford  Coontj,  7  Berg.  A 
&  (Penn.)  886;  People  «.  Hopson,  1 
Deo.  (N.  Y.)  074;  Hamlin  e.  Ding- 
soan,  6Laiia  (K.  Y.)61;  People  «. 
JTostrand,  46  N.  Y.  870;  Nichols  «. 
MacLean,  101  K.Y.  026, 04  Am.  Rep. 

•^iU^(881. 

«Peoi4e  e.  Weber,  89  DL  847; 
ftople  «.  Weber,  86  SL  288;  Miller 
SI  Callaway,  88Ajrk.  666.  citing  Pat- 
tenon  «.  IDUer.  8  Met  (Ky.)  498; 
Bodman  «.  Haroouit,  4  B.  Mon.  (Ey.) 
«0;  Peofde  %  Hopeon,  1  Den.  (N. 


Y.)  074;  Green  t.  Burke,  88  Wend. 
(N.  Y.)  480;  Riddle  e.  Bedford 
County,  7  Serg.  ft  R.  (Penn.)  886; 
Keyier  e.  Commissioners,  2  Rawle 
(Penn.)  189;  Fowler  e.  Beebe,  9 
Masa  881,  6  Am.  Deo.  62;  Nichols  «. 
MacLean,  101  N.  Y.  026, 04  Am.  Rep. 
780. 

■860  01110,8880.  Bee  also  HagnerfL 
Heyberger,  7  Watto  A  &  (Penn.) 
104,  42  Am.  Deo.  22a 

•Hagnere.  Heyberger,  7  Watts  A 
&  (Penn.)  104, 42  Am.  Dec.  220;  Bean 
e.  Thompson,  19  N.  H.  290,  49  Am. 
Dec.  104. 

V  Hagner  9.  Heyberger,  7  Watts  A 
&  (Penn.)  104,  42  Am.  Deo.  220. 
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§  846.  MMidMnns  will  not  lie  to  izistidl  Qflloer  da  Jure* — 
Bo  where  an  office  is  already  filled  bj  an  officer  de  ydeto  who  is 
discharging  its  dnties,  mandamus  will  not  lie  to  compel  thd  admis- 
sion of  one  daimiDg  to  be  the  officer  ds  jute^  but  resort  nmat  be 
had  to  quo  warranto} 

sDusns  fL  MoDoDsld,  41  Gonn.  517. 

228 


Chap.  IX.]        or  thb  yaubecx  of  ocanxAom. 
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OF  THB  YAUDITT  OF  0ONTRA0T8  OONOSRNING  OFFI0S8  AlIB 

OFFICSR& 


(  847.  PiirpoM  of  tiiii  Ohapter. 
M&  The  Doetrine  of  Public  Pol- 

t49.  Oontncts  opposed  lo  Public 
Pdioy  are  ypid. 


L  OOHTRAOn   TO   OEOUBB    AFPOINT- 
XSHTS  OB  BLBOnOV  TO  OFFIOB. 

850.  ▲greemenU  to  appoini  one  to 

Oi&oe  are  Yoid. 

851.  Ctontracts  to  procure  Appoint- 

ment to  Office  are  Toid. 

868.  Bama  Rule  applies  to  private 
Offices  and  Bmployments. 

888.  Oontncts  for  procuring  or  im- 
properly influencing  Elec- 
tions are  Toid. 

864.  Same  Subject— What  Senrices 
are  legitimate. 

366.  OoDtiacts  diminishing  Com- 
petition for  Offices  are  Toid. 


COmBAOn   FOB    THB 
OFFIOBS. 


aALB    OF 


868.  Oontracte  f  or  the  Sale  of  Pub- 
Ho  Offices  are  Yoid. 

867.  Oontracts  to  resign  Office  in 

another's  Favor   are  yoid. 

868.  Oontracts  for  Exchange  of  Of* 

flees  are  void. 

m.     OOBTBACTB    FOB    INFL0BNOINO 
OFVIQBBa  AND  OFFICIAL  ACTION. 

800.  Contracts  for  improperly  in- 
fluencing official  Action 
are  void. 

80Oi  Oimtract  to  improperly  influ- 
ence legislative  AcUon  are 
void. 


S861. 
868. 


868. 
864. 

865. 


867. 
86a 
869L 


Same  Subject  —  Legitimate 
Services. 

Procuring  Oontraoli  from 
Government  or  Heads  ol 
Departments. 

Same  Subject— Illustrations 

Oontracts  to  procure  Allow- 
ance of  Oiaims. 

Contracts  to  procure  Oompro- 
mise  of  Crime  or  Discontin- 
nanceof  criminal  Proceed- 
ings. 

Contracts  for  procuring  Par- 
dons. 

^me  Subject — B.aw  where 
Conviction  illegaL 

Contracts  leading  to  Violation 
of  Duty  are  void. 

Contracts  imposing  Restraints 
upon  Performance  of  Dnty 
are  void. 


IV.      CONTRACTS      RBSPBOTINe 
B1C0LX7MBNTB  OF  PUBUO  OFFICBB8. 

870.  Contract  that  Stranger  shall 

receive  all  of  the  Emolu- 
ments is  void. 

871.  Contract  that  Stranger  shall 

receive  Part  of  the  Emolu- 
ments is  void. 

878.  Contract  to  surrender  all  or 
Part  of  Emoluments  to  the 
Public  is  void. 

878.  And  Election  procured  by 
such  Contract  is  void. 

874.  Contracts  to  pay  additional 
Compensation  for  Perform- 
ance of  Duty  are  void. 
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I  876.  Contract  to  pay  for  Serricet 
in  independent  Employ* 
ment  Is  Talid. 
176b  Oontniet  to  pay  Beward  for 
Performance  of  official 
Du^  not  valid. 

877.  Contract  to  accept  Leas  than 

legal  Compensation  is  not 
binding. 

878.  Contract     to    waive     legal 

Means  for  collecting  Com* 
pensatlon  is  Toid. 


T.    COHTRAOTS  BBfiPBCTINO  DITUUOS 

ov  rasa  WITH  dkvui'uisl 

I  879.  Where  all  Fees  bdong  t» 
Principal  he  may  oontraol 
for  Portion  of  thoM  earned 
by  Dcfpnly* 

880.  Bat  Contract  to  pay  Frindpsl 

a  fixed  Sum  at  all  Brents  is 
Yoid. 

881.  Where  Fees  legally  belong  to 

Deputy,  Contract  to  divide 
these  is  void. 


$  847.  Pnrpoie  of  this  Chapter, — ^No  discofleion  of  the  Bub- 
jeot  of  this  treatise  can  be  complete  which  does  not  deal  to  some 
extent  with  the  qaestion  of  the  validity  of  the  contracts  which 
may  be  made  concerning  pnblio  offices  and  officers,  and  this 
seems  to  be  an  appropriate  place  for  it 

It  is  not  the  purpose  to  discuss  those  questions  which  are  com* 
mon  to  all  contracts  bj  whomsoever  entered  into,  but  eimplj 
those  which  stand  upon  some  ground  peculiar  to  the  general  sub- 
ject Of  this  class,  the  question  most  frequently  arising  is  that 
which  finds  its  source  in  the  principles  of  public  policy. 

§  848.  The  Doctrine  of  PubUo  Folioy.— By  **  public  policy,'' 
says  a  writer  upon  that  subject,  is  intended  that  principle  of  the 
law  which  holds  that  no  subject  can  lawfully  do  that  which  has 
a  tendency  to  be  injurious  to  the  public  or  against  the  pnblio 
good,  wluch  may  be  termed  the  policy  of  the  law,  or  pnblio 
policy  in  relation  to  the  administration  of  the  law/ 

§  849.  Oontraots  opposed  to  Public  Policy  Bxe  void. — The 
application  of  this  principle  is  well  stated  by  Ohief  Justice 
Bbiokbll  in  a  recent  case,'  as  follows :  "All  agreements  or  con- 
tracts, having  for  their  object  that  which  is  repugnant  to  public 
justice,  or  violative  of  public  policy,  or  offensive  to  good  moral% 
or  contrary  to  statutory  provisions,  or  in  derogation  of  the  prin- 
ciples of  the  common  law  relating  to  the  public  peace  <Mr  secur* 
ity,  and  injurious  to  the  community,  are  void ;  *  and  the  reason 

>Greenhood  on  Pub.  Pol.  3.  quo-         ^Bobertson  e.  Robinson,  65  Ala. 
ting  Lord  Brougham  in  Egerton  e.      6t0,  80  Am.  Rep.  17. 
Brownlow,  4  H.  L.  Cas.  1. 

330 


Chap.  IX.]  OF  THB  VAUDTTT   OF   CONTBACT8.  §  361. 

whj  the  eommon  law  says  each  contracts  are  void  ia  for  the  pnb* 
lie  good' " 

Distribating  thia  matter  under  aeveral  heada,  there  will  be  eon- 
stderod — 


00MTBA0T8  TO  B1E017BS  APPOnmCIElIT  OB  SLBOnON  TO  OFFIOS. 

§  860.  Agreement  to  appoint  one  to  Office  void. — ^<  It  ia  the 
doty  of  the  o£Scer  having  a  power  of  appointing,"  aajB  Lbabkbd, 
P.  J*/  "to  make  the  beat  appointment  in  hia  power  according  to 
his  jndgment  cU  ths  time  when  he  makes  the  appointment.  The 
public  have  a  right  to  demand  this.  And  it  is  against  public  policy 
that  he  ahould  be  deprived  of  the  exercise  of  his  best  judgment 
by  a  contract  previously  made.  If  he  has  promised  the  office  to 
one  person  and  has  since  discovered  that  the  public  will  be  bet- 
ter served  by  another,  he  must  be  at  liberty  to  make  the  better 
appointment.  And  that  too,  although  no  such  absolute  disquali- 
fication may  exist  in  regard  to  the  person  to  whom  it  was  first 
promised,  as  would  form  a  defense  to  an  action  for  damages,  if 
anch  an  action  could  be  maintained  on  the  promise.  Whatever 
may  be  the  practice,  appointments  are  in  theory  made  for  the 
public  good.  That  is  the  reason  why  the  appointee  may  not  pur- 
chase his  office.  In  a  similar  way,  thongh  not  to  the  same 
extent,  the  public  good  would  be  injured  if  a  promise  to  make 
an  appointment  were  held  to  be  legally  binding,  so  as  to  control 
the  exercise  of  that  judgment  which  the  appointing  officer 
ought  to  exercise  when  he  makes  an  appointment.  This  is  not  a 
question  as  to  the  lawfulness  of  arrangements  between  the  sheriff 
and  his  deputies  as  to  their  fees.  The  fees  may  be  his.  But  the 
right  of  appointment  is  not  the  property  of  the  appointing  offi- 
cer. And  he  has  no  right  to  barter  it,  or  to  dispose  of  it.  It  is 
merely  a  political  power  entrusted  to  him,  to  be  exercised,  not  to 
be  sold." 

§  851.     GontractB  to  procure  Appointment  to  Office  are  voicL 
—Contracts  to  procure  the  appointment  of  a  person  to  public 

^InHagerv.  Oatlin,  18Hun(N.  Y.)      county  had  agreed  to  appoint  the 
148.     In  this  case  the  sheriff  of  the      plaintiff  one  of  the  deputies. 
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office  fall  within  the  Bame  prinoiplea.  These  offices  are  tmstai 
held  Bolely  for  the  public  good,  and  shonld  be  conferred  from 
considerations  of  the  ability,  integrity,  fidelity  and  fitness  for  the 
position  of  the  appointee.  No  other  considerations  can  properly 
be  regarded  by  the  appointing  power.  Whatever  introduces 
other  elements  to  control  this  power  mnst  necessarily  lower  tlie 
character  of  the  appointments  to  the  great  detriment  of  the  pub- 
lic good.  Agreements  for  compensation  to  procure  these 
appointments  tend  directly  and  necessarily  to  introduce  such  ele- 
ments. The  law,  therefore,  from  this  tendency  alone,  adjudges 
these  agreements  inconsistent  with  sound  morals  and  public 
policy.' 

§  852.  Same  Bule^appliea  to  priyate  Offices  and  Employments. 
— The  same  principles  apply  to  contracts  to  procure  private  offi- 
ces and  employments,  as  well  as  those  which  are  public  or  politi- 
cal in  their  nature.  Open  and  fair  presentation  of  an  applicant's 
qualifications  for  the  position  is  legitimate,  and  such  presenta- 
tion may  lawfully  be  undertaken  for  a  compensation,  where  the 
agent's  relations  to  the  subject-matter  and  the  appointing  power 
will  permit,  and  the  fact  that  he  comes  as  a  hired  advocate  is 
disclosed. 

But  where  it  is  contemplated  that  the  agent  is  to  conceal  his 
agency  and  assume  the  position  of  a  disinterested  friend  or 
adviser;*  or  where  the  appointment  is  to  be  sought  by  bringing 


"Tool  Co.  «.  Norris.  2  Wall.  (U.  B.) 
45;  Gray  «.  Hook,  4  N.  Y.  449;  Gaa* 
ton  •.  Drake,  14  Nev.  175,  88  Am. 
Rep.  648;  Filson  «.  Hlmes,  6  Penn. 
8t.  452,  47  Am.  Dec.  422;  Faurie  «. 
Morin,  4  Martin  (La.)  89,  6  Am.  Dec. 
701;  Oaton  «.  Rodes,  8  A.  K.  Marsh. 
(Ky.)  482,  18  Am.  Dec.  198;  Eager  v, 
Oatlin,  18  Hun  (N.  Y.)  448;  Haas  v. 
Fenlon,  8  Eaos.  001;  Liness  «.  Hes- 
iDg,  44  Dl.  118,  92  Am.  Dec  158. 

*  See  Bollman  e.  Loomis,  41  Conn. 
681,  where  A.  for  a  fee  from  C.  un- 
dertook to  pose  as  the  confidential 
friend  and  adviser  of  B.  and  thus  in- 
duce him  to  purchase  property  of  0. 

••This,"  says  Chief  Justice  Shaw, 


in  Fuller  v.  Dame,  18  Pick.  (Mass ) 
472,  in  speaking  of  this  rule,  ''is 
founded  upon  the  general  considera- 
tion of  fitness  and  expediency.  Such 
adyioe  and  solicitation,  in  whatever 
form  the  agency  may  be  exerted,  are 
understood  to  be  disinterested  and  to 
flow  from  a  single  regard  to  the  inter- 
ests of  the  parties.  They  are  lawful 
only  so  far  as  they  are  free  and  disin- 
terested. If  such  advice  and  solicita- 
tion, thus  understood  to  be  pure  and 
disinterested,  may  be  Justly  offered 
from  mercenary  motives,  they  would 
produce  all  the  consequences  of  abso- 
lute misrepresentation  and  falsehood. 
It  is  understood  to  be  the  offer  of 
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to  bear  personal  inflaence  or  persuasion ; '  or  where  the  under- 
taking of  the  commission  at  all  is  inconsistent  with  dnties  already 
aasamed  or  imposed  by  law,  the  contract  is  repugnant  to  the 
pnblic  policy.* 

Thus  where  A,  an  attorney,  employed  B,  the  agent  of  0,  to 
endeavor  to  persuade  C  to  discharge  a  certain  other  attorney  he 
was  then  employing,  and  to  employ  A  instead,  and  promised  B, 
by  way  of  compensation,  to  divide  with  him  such  fees  as  A  might 
receive,  it  was  held  that  the  agreement  was  void.'  So  a  contract 
that  in  consideration  of  B's  purchasing  of  A  certain  stock  in  a 
corporation,  A  would  procure  B's  appointment  as  treasurer*  or 
cashier '  thereof,  is  void.  Such  appointments  should  be  made 
because  of  the  personal  fitness  of  the  applicant,  and  not  because 
the  appointing  power  is  open  to  personal  influence  or  can  be 
bought  for  a  price.  So  A,  who  has  been  requested  to  recommend 
to  0,  a  suitable  person  for  employment  whom  he  could  endorse 
as  in  every  way  responsible  and  reliable,  cannot  lawfully  under- 
take to  secure  the  position  for  B  in  consideration  of  B's  paying 
him  a  fee.* 

§  853.  OontraotB  for  proouzing  or  improperly  influenoiiis 
JDaotloiis  are  void. — Purity  of  elections,  and  the  free,  fair  and 
intelligent  exercise  of  the  ballot,  uninfi.uenced  by  other  consid- 
erationa  than  the  candidate's  fitness  and  the  general  good  of  the 


good  offloes^  and  the 
measiue  proposed,  to  be  recommend- 
ed by  the  unbiased  Judgment  of  the 
penon  offering  it;  whereas,  it  is  in 
fact  an  offer  flowing  from  unavowed 
motives  of  pecuniary  interest,  and  the 
leoommendation  is  the  result  of  a 
judgment  biased  by  a  hope  of  a  large 
reward.  If  rewards  might  be  taken 
in  consideration  of  the  exertion  of 
direct  or  indirect  influence,  either  by 
the  person  acting  under  it,  or  by 
oUieis  who  should  be  influenced  and 
moYod  by  him,  it  would  destroy  all 
oonfldence,  it  would  lead  to  false  and 
unfair  representations  and  dealings, 
and  be  productive  of  inflnite  mis- 


1  Bee  note  8,  posL 

*  See  note  8,  4  and  5,  po9t, 

•Byrd  9.  Hughes,  84  IlL  174,  25 
Am.  Bep.  442;  Meguire  e.  Corwine, 
101  U.  a  108. 

«  Guernsey  o.  Cook,  120  Mass.  501; 
Noyes  e.  Marsh.  128  Mass.  286;  Jonee 
0.  Scudder,  8  Gin.  Sup.  Ct  178. 

*  As  of  a  National  Bank,  Noel  «. 
Drake,  28  Eans.  265.  42  Am.  Rep. 
162;  see  also  Railroad  Co.  o.  Ryan, 
11  Eana  602;  Haaso.  Fenlon,  8  Eans. 
601 ;  Tool  Co.  e.  Norris,  2  Wall.  (U. 
S.)45. 

*  Holoomb  «.  Weaver^  136  Mass, 
265, 17  Reporter,  401. 
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commnnity,  are  of  paramonnt  public  importance,  and  any  agree- 
ment for  the  rendition  of  services  which  have  for  their  object,  or 
which  legitimately  tend  to,  the  introduction  of  other  elements,  as 
the  bribery  of  voters  or  the  bringing  to  bear  npon  them  of  per- 
sonal inflaence,  solicitation  or  persnasion,  is,  in  accordance  with 
the  principles  already  referred  to,  clearly  opposed  to  public  policy 
and  void. 

Thus  where  one  who  was  a  candidate  for  the  office  of  district 
attorney,  employed  another  to  "use  all  of  his  influence"  with  the 
voters  of  the  county  to  secure  the  candidate's  election,  and  who 
promised  as  compensation  therefor,  that  if  he  should  be  elected, 
he  would  divide  the  fees  of  the  office  with  the  other,  the  court 
said :  "Such  a  contract  cannot  be  upheld.  Its  tendency  was  to 
corrupt  the  people  upon  whose  integrity  and  intelligence  the 
safety  of  the  State  and  Nation  depends, — to  lead  voters  to  work 
for  individual  interests  rather  than  the  public  welfare."  * 

So  where  one  agreed  to  render  services  in  procuring  the  elec- 
tion of  a  certain  candidate  to  the  office  of  sheriff  upon  considera- 
tion that  if  successful  he  should  be  appointed  deputy,  the  court 
held  the  agreement  void.*  And  where  one  for  money  or  other 
personal  profit,  agrees  to  use  his  influence  in  an  election  against 
what  he  believes  to  be  for  the  public  good,  the  contract  is  Toid, 
though  as  a  matter  of  fact,  he  uses  no  unlawful  means.* 

§  354.  Same  Subject— What  Services  legitimate. — But  it  is 
not  unlawful  for  a  candidate  for  a  public  office,  particalarly 
where  his  candidacy  extends  over  a  considerable  territory,  to 
employ  another  to  make  public  speeches  an  his  behalf,  or  to  pre- 
pare, print  or  distribute  arguments  upon  the  questions  at  issue, 
or  to  use  other  open  and  honorable  means  to  promote  the  success 
of  his  candidacy,  where  the  object  is  to  convince  the  understand- 
ings of  the  voters  by  public  means  and  not  to  bring  personal  or 

I  Oaston  9.  Drake,  14  Nev.  175,  88  *  Stoat  v.  Ennis.  28  Eana  706.  And 

Am.  Rep.  648;  Martin  «.  Wade,  87  a  like  ruling  was  made  in  Robertson 

Cal.  168;  see  also  Swajs&e  «.  Hull,  8  v.   Robinson,  65  Ala.  610,  89  Am. 

Halstaad  (N.  J.)  54, 14  Am.  Dec.  899.  Rep.  17.    See  also  Sailing  «.  McEin- 

An  agreement   to   pay   another   to  ney,  1  Leigh  (Va.)  42,  19  Am.  Dec 

"work  and  canvass"  voters  for  the  732;    Groton   v.  Waldoborough,  11 

purpose  of  securing  the  promisor's  Me.  806,  26  Am.  Dec.  580. 

nomination   for   an   office   is   void.  *  Nichols  t.  Hudgett,  82  Yt.  54& 
Keating  v.  Hyde,  28  Mo.  App.  555. 
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other  improper  influences  to  bear  upon  their  weaknessea  or  preju- 
dices.* 

§  855.  Oontraot  dlmlnlahlng  Competition  fat  Office  is  toIcU 
— Contracts  by  which  open  and  honorable  competition  for 
appointment  or  election  to  pnblic  office  is  diminished,  discour- 
aged or  removed,  are  opposed  to  pnblic  policy,  as  having  a  ten* 
dencjy  among  other  things,  to  deteriorate  the  pnblic  service  and 
to  prevent  the  selection  of  the  best  candidates.  An  agreement, 
therefore^  that,  if  one  of  two  candidates  for  appointment  will 
withdraw,  the  other  will,  if  snccessf nl,  pay  him  half  of  the  fees 
of  the  office  is  void  and  will  not  be  enforced.' 


n. 


CX>NTRA0T8  FOB  THS  SALS  OF  OFFIOSS. 

I  856.  Oontraots  Ibr  the  Sale  of  public  Offices  are  void. — 
'^By  the  theory  of  our  government,''  says  Ahbs,  C.  J.,'  ^'all 
offices,  whether  civil  or  military,  whether  general  or  professional^ 
are  tmste  held  solely  for  the  public  good,  and  in  which  no  man 
can  have  a  property  to  sell,  or  can  acquire  one  by  purchase. 
Appointments  to  them  are  presumed  to  be  made  solely  upon  the 
principle,  of  d&tur  digniari;  and  the  office  is  to  be  borne  by  the 
appointee  for  the  public  good,  as  long  as  his  services  are  required 
in  it;  and  any  practice  whereby  the  bare  consideration  of  money 
is  brought  to  bear  in  any  form  upon  such  appointment  to  or 


*"TbeT6  Is  a  clear  distinction,** 
njt  Lbwib,  p.  J.  in  Keating  •.  Hyde, 
28  Mo.  App.  5155,  "between  the  pur- 
duue  of  services  to  be  devoted  only 
to  an  sdrertisiDg  of  the  fact  that  one 
ii  or  desires  to  be  a  candidate,  and 
the  pureliase  of  services  to  be  em- 
ployed In  advocating  hia  peculiar 
Biertt  sad  eligibility  so  as  to  influence 
the  choice  of  the  voter.  No  publio 
poliqy  forbids  the  making  of  compen- 
iation,  midar  agreement  or  otherwise, 
for  printing  or  distributing  annonnce- 
Bents»  or  for  the  empl(^yment  of  any 
proper  agency  which  may  bring  the 


fact  of  a  person's  candidacy  mors 
prominently  before  the  publio  eye. 
The  information  thus  disseminated  is 
essential  to  the  intelligent  determina- 
tion of  the  voter's  chotoe.  But 
it  becomes  a  very  different  thing  when 
money  is  pdd  or  promised  for  efforts 
to  control  the  voter's  free  agency  in 
selecting  the  object  of  his  suffrage.** 
See  also  Murphy  e.  English,  S4  How» 
Pr.  (N.  Y.)  SeS. 

sQray  v.  Hook,  4N.  Y.  440;  Hun> 
ter  e.  Nolf ,  71  Penn.  St.  38S. 

*In  Eddy  e.  Oapron,  4  R.  L  8S4,  87 
Am.  Dec  64t,  citing  Ellis  o.  Ruddle, 
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resignation  of  oflSce,  conflicts  with  and  degrades  this  great  prin- 
ciple and  policy.  The  services  performed  nnder  such  appoint- 
ments are  paid  for  bj  salary  or  fees,  presumed  to  be  adjusted  by 
law  to  the  precise  point  of  adequate  remuneration  for  them. 
Any  premium  paid  to  obtain  office,  other  than  that  whieh  the 
law  establishes  or  regulates,  interferes  with  this  adjustment,  and 
tempts  to  peculation,  overcharges  and  frauds  in  the  effort  to 
restore  the  balance  thus  disturbed.  In  short,  without  dwelling 
longer  upon  so  obvious  a  policy  as  that  inyolved  in  such  transac- 
tions, the  moral  sense  of  every  person  educated  in  a  free  country 
anticipates  all  reasonings  upon  such  a  subject,  and,  as  it  were, 
instinctively  condemns  all  agreements  impugning  this  policy  as 
at  war  with  the  whole  theory  of  our  government." 

Such  sales  of  and  traffickings  in  public  offices  are  usually  for- 
bidden by  express  statute,  but  the  principles  of  the  common  law 
alike  declare  them  void. 

§  857.     Oontraots  to  resign  Office  in  another's  Favor  are  void. 

— ^In  accordance  with  these  principles,  a  contract  is  void,  as 
against  public  policy,  whereby  a  public  officer  agrees  to  resign 
his  office  in  anothei^s  favor  or  to  give  another  a  chance  of  pro- 
motion or  appointment  to  the  office.' 


S  Lev.  161;  Graeme  «.  Wroughton, 
83  Eng.  L.  &  Eq.  561;  Meredith  •. 
Ladd,  8  K.  H.  517;  Carleton  o. 
Whitcher,  5  N.  H.  196,200;  Outon  o. 
Bodes,  8  A.  K.  Marsh  (Kj.)  488, 18 
Am.  Dec.  198;  Tappan  •.  Brown,  9 
Wend.  (N.  Y.)  175;  Gray  9.  Hook,  4 
N.  T.  449;  Becker  v.  Ten  l^yck,  6 
Paige  (N.  T.)  68;  Hopkins  v.  Pres- 
cott,  4  M.  G.  &  8.  578,  56  Eng.  €k)m. 
L.  578, 596;  Harrington  «.  Du  Chatel, 
1  Bro.  C.  C.  134;  Parsons  v.  Thomp- 
aon,  1  H.  Black,  823. 

Sale  of  a  public  office  is  void,  but 
purchaser  being  in  pari  ddeeto  can 
not  reoorer  the  money  paid.  Groton 
«.  Waldoborough,  11  Me.  806, 26  Am. 
Dec.  680. 

*  A  draft  drawn  in  consideration  of 
the  resignation  of  an  officer  In  the 
drawer's  favor  is  void,  althongh  there 


was  no  promise  to  recommend  the 
drawer's  appointment,  and  although 
the  resigning  officer  had  already  le- 
solved  to  remove  to  another  State, 
and  merely  wished  to  get  back  money 
previoosly  paid  by  him  to  the  drawer 
for  resigning  the  same  office  in  his 
favor.  Eddy  e.  Oapron,  4  R.  I.  894, 
67  Am.  Dec.  541.  So  a  bond  given 
to  secure  repayment  of  money  for 
buying  resignation  of  an  officer  that 
there  might  be  a  promotion,  is  void. 
Graeme  «.Wroughton,  11  Excheq.146, 
83  Eng.  L.  ft  £q.  561.  So  is  an  agree- 
ment to  secure  an  officer  half  pay  for 
life  in  consideration  of  his  retiring 
from  service.  Parsons  e.  Thompson, 
1  H.  Black,  832,  and  a  note  given  in 
consideration  of  a  resignation.  Outon 
e.  Rodes.  8  A.  K.  Marsh  (Ky.)  483,  18 
Am.  Dec.  198. 
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§  3S8.  Oontraots  ftir  Szohange  of  Office  are  void. — For  like 
reasons,  also,  a  contract  by  which  one  agrees  to  pay  another  offi- 
cer la  8Qm  of  money  if  he  will  exchange  offices  with  him  is 
void.* 

IIL 

OOimiAOIB  FOB  INFLUXNOnra  0FFI0SB8   AND  OFFIOIAIi  AOTIOR. 


§  859.  ContractB  for  improperly  influencing  official  Aotkm 
axe  Toid. — It  is  an  obvious  principle  of  public  policy  that  pnblio 
officers  in  determining  upon  and  pursuing  any  course  of  official 
action  or  conduct  should  be  influenced  and  guided  only  by  con- 
siderations of  the  public  welfare  and  a  desire  to  faithfully,  hon- 
estly and  impartially  perform  their  official  duty.  Any  contract 
or  undertaking,  therefore,  which  has  for  its  purpose  or  I^iti- 
mately  tends  to  substitute  for  these  considerations  those  which 
are  based  upon  the  personal  weakness,  obligations^  friendship  or 
eupidity  of  the  officer  are  clearly  opposed  to  public  policy  and 
void.    Thus — 

§  860.  Oontraots  to  improperly  influenoe  legislative  Action 
are  void. — It  is  of  the  utmost  importance  to  the  preservation  and 
protection  of  the  State  that  the  sources  of  its  legislative  enact- 
ments be  kept  uncontaminated  by  any  improper  or  debasing 
influence.  Oonsiderations  of  the  public  good,  motives  of  high 
policy,  arguments  based  solely  upon  the  true  interests  of  the 
people,  are  the  only  elements  which  can  properly  enter  into  the 
question  of  the  right  discharge  of  the  important  functions  of  the 
legislator.  Personal  solicitation,  private  intrigue,  secret  persua- 
sion, arguments  based  npon  the  legislator's  daty  or  obligations  to 
individaals  or  societies  or  parties,  to  say  nothing  of  offers  of 
personal  or  pecnniary  profit  or  advancement,  are  utterly  hostile 
to  the  pnblio  good.  Oourts  of  law  and  equity  have  not  been 
slow  to  recognize  this  evil,  or  to  declare  that' all  attempts  to  influ- 
ence the  course  of  legislation  by  secret  or  sinister  means,  or  even 
by  using  personal  influence,  solicitation  or  persuasion  with  the 

Same  role  applies  in  case  of  office        *  Sftroad  «i  Smith,  4  Boost  (DeUV 
of  a  GorpoTation.    Forbes  «.  McDon-     448. 
tld,64CM.08. 
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metuberaof  the  legislative  body,  are  inconsistent  with  sound  pub- 
lic policy. 

Any  contract,  therefore,  for  seryioee  to  be  performed  in  pro- 
caring  or  attempting  to  procure  the  passage  or  defeat  of  any 
public  or  private  act  by  the  use  of  any  improper  means  or  the 
exercise  of  undue  influence,  or  by  using  personal  solicitation, 
influence  or  persuasion  with  the  members  is  void  ;^  and  any  agree- 


*  Clippinger  «.  Hepbaugh.  5  WatU 
A8erg.  (Penn.)  815, 40  Am.  Dec.  519; 
MarsbaU  «.  Baltimore  A  Ohio  R.  R. 
Ck>,  16  How.  (U.  8.)  814;  Tool  Go.  •. 
KorriB,  8  Wall  (U.  B.)  45;  Trist  «. 
Child,  81  WaU.  (U.  a)  441;  Weed  «. 
Black.  8  McArthar  (D.  0.)  208,  88 
Am.  Rep.  618;  McBratney  •.  Chan- 
dler. 88  Kan.  688;  Kansas  Pacific  Ry. 
Ckv  «.  McOoy,  8  Kan.  538;  Harris  t. 
fiimonson,  88  Hun  (N.  T.)  818;  MUls 
«i  mUs,  40  N.  Y.  548,  100  Am.  Dec 
635;  Froal  «.  Belmont,  6  Allen 
(Masa.)  153;  Powera  •.  Skinner,  84 
Vt.  874,  80  Am.  Dec.  677;  Bryan  «i 
Reynolds,  6  Wis.  800,  68  Am.  Dec 
65;  Elkhart  Oonnty  Lodge  •.  Crary, 
08  Ind.  888,  48  Am.  Rep,  746;  Oaoan* 
yan  •.  Arou  Co.  108  U.  8.  861; 
Sweeney  •.  McLeod,  15  Oreg.  880; 
Cary  v.  Western  Union  Tel.  Co.  47 
Hun  (N.  Y.)  610. 

In  Trist  e.  Child,  tupra,  Mr.  Jus- 
tice SwATNB  well  says,  "The  founda- 
tion of  a  republic  \b  the  virtue  of  its 
citizens.  They  are  at  once  aovereigns 
and  subjeota.  As  the  foundation  is 
undermined,  the  structure  la  weak- 
ened. When  it  is  destroyed  the  fabric 
must  fall  Such  is  the  voice  of  uni- 
versal history.  The  theory  of  our 
government  la,  that  all  public  sta- 
tions ai6  trusta,  and  that  those 
clothed  with  them  are  to  be  animated 
in  the  diacharge  of  their  duties  solely 
by  conaiderations  of  right.  Justice, 
and  the  public  good.  They  are  never 
to  descend  to  a  lower  plane.  But 
there  is  a  oorrelative   duty  reating 


upon  the  dtlaen.  In  his  InterooarM 
with  those  in  authority,  whether 
executive  or  legislative,  touching  the 
performance  of  their  f uncUona,  he  is 
bound  to  exhibit  truth,  franknetsaad 
integrity.  Any  departure  from  the 
line  of  rectitude  in  such  cases,  is  not 
only  bad  in  morals,  but  involves  a 
public  wrong.  No  people  can  have 
any  hinder  public  interest,  except  the 
preservation  of  their  llbertiea,  than 
integrity  in  the  administration  of 
their  government  in  all  its  depart- 
ments. 

"The  agreement  in  the  present  ease 
was  for  the  sale  of  the  influence  and 
exertions  of  the  lobby  agent  to  bring 
about  the  pasasge  of  a  law  for  the 
payment  of  a  private  claim,  without 
reference  to  its  merits,  by  means 
which,  if  not  corrupt,  were  illegiti- 
mate, and  conaidered  in  connec^on 
with  the  pecuniary  interests  of  the 
agent  at  stake,  contrary  to  the  plain- 
est principles  of  public  policy.  No 
one  haa  a  right,  in  such  dream- 
stances,  to  put  himself  in  a  position 
of  temptation  to  do  what  is  r^arded 
as  so  pernicious  in  ita  character.  The 
law  forbids  the  inchoate  step,  and 
puts  the  seal  of  its  reprobation  upon 
the  undertaking. 

"If  any  of  the  great  corporations 
of  the  country  were  to  hire  advea- 
turera  who  make  market  of  them- 
selves in  this  way,  to  procure  the 
passage  of  a  general  law  with  a  view 
to  the  promotion  of  their  private  in- 
terests,  the  moral  sense  of  every 
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ment  for  the  payment  of  a  fee  for  snch  services  is  likewise  void/ 
particalarly  where  it  is  made  contingent  npon  saccess,  becansein 
snch  a  ease  there  wonld  be  a  stronger  incentive  to  the  exercise 
of  personal  and  sinister  means  to  effect  the  object. 

And  so  jealoasly  do  the  courts  scrutinize  such  contracts  that 
thej  condemn  the  very  appearance  of  evil,  and  it  matters  not 
that  in  the  particular  case  nothing  improper  was  done  or  was 
expected  to  be  done.  It  is  enough  that  the  employment  tends 
directly  to  such  results.* 


right-minded  man  would  instinctively 
denounce  the  emplc^er  and  employed 
88  steeped  in  comiption,  and  the  em- 
ployment as  infamous. 

"  If  the  instances  were  numerous, 
open  and  tolerated,  they  would  be 
regarded  as  measuring  the  decay  of 
the  pnblic  morals  and  the  degeneracy 
of  the  times.  No  prophetic  spirit 
would  he  needed  to  foretell  the  con- 
sequences near  at  hand.  The  same 
thing  in  lesser  legislation,  if  not  so 
prolific  of  alarming  evils,  is  not  less 
vicious  in  itself,  nor  less  to  he  con- 
demned. The  vital  principle  of  both 
is  the  same.  The  evils  of  the  latter 
are  of  sufficient -magnitude  to  invite 
the  most  serious  consideration.  The 
prohibition  of  the  law  rests  upon  a 
solid  foundation.  A  private  biU  is  apt 
to  attract  little  attention.  It  involves 
no  great  public  interest,  and  usually 
fails  to  exdte  much  discussion.  Not 
unfrequently  the  facts  are  whispered 
to  those  whose  duty  it  is  to  investi- 
gate, vouched  for  by  them,  and  the 
passsge  of  the  measure  is  thus  se- 
cured. If  the  agent  is  truthful,  and 
conoealB  nothing,  aU  is  welL  If  he 
uses  nefarious  means  with  success, 
the  spring-head  and  the  stream  of 
legislation  are  polluted.  To  legalize 
the  traffic  of  such  service,  would 
open  a  door  at  which  fraud  and 
falsehood  would  not  fafl  to  enter  and 
>nake  themselves  felt  at  every  acces- 
sible point    It   would  invite  their 


presence  and  ofTer  them  a  premium. 
If  the  tempted  agent  be  corrupt  him- 
self, and  disposed  to  corrupt  others, 
the  transition  requires  but  a  single 
step.  He  has  the  means  in  his 
hands,  with  every  facility  and  a 
strong  incentive  to  use  them.  The 
widespread  suspicion  which  prevails, 
and  charges  openly  made  and  hardly 
denied,  lead  to  the  conclusion  that 
such  events  are  not  of  rare  occur- 
rence. Where  the  avarice  of  the 
agent  is  inflamed  by  the  hope  of  a 
reward  contingent  upon  success,  and 
to  be  graduated  by  a  percentage  upon 
the  amount  appropriated,  the  danger 
of  tampering  in  its  worst  form  is 
greatly  increased. 

"It  is  by  reason  of  these  things  that 
the  law  is  as  it  is  upon  the  subject  It 
will  not  allow  either  party  to  be  led 
into  temptation  where  the  thing  to  be 
guarded  against  is  so  deleterious  to 
private  morals  and  so  injurious  to  the 
public  welfare.  In  expressing  these 
views  we  follow  the  lead  of  reason 
and  authority." 

'  Olippinger  e.  Hepbaugh,  5  Watts 
&  Serg.  (Penn.)815, 40  Am.  Dec.  619; 
Wood  9.  McCann,  6  Dana  (Ky.)  866; 
Oil  f>.  Williams,  Id  La.  Ann.  219,  68 
Am.  Dec.  767. 

tClippinger  o.  Hepbaugh,  mipra; 
Mills  9.  Mills,  mtpra;  McEee  e. 
Cheney,  53  Howard,  Pr.  (N.  Y.)  144; 
Oil  9.  Williams,  supro;  Powers  e. 
Skinner,  ntpra;  Atcheson  e.  Mallon, 
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§  86L  Same  Sutdeot— Legitimate  Servioes. — It  is  not  to  be 
understood,  however,  that  every  contract  for  Bervices  to  be 
rendered  in  endeavoring  to  procn re  or  defeat  legislation  isun- 
lawfnl.  Services  may  be  rendered,  pnblic  in  their  nature  and 
intended  to  reach  the  understandings  of  the  legislators  rather 
than  to  exercise  any  personal  influence  over  them,  which  are 
perfectly  legitimate. 

Thus  a  person  may  lawfully  be  employed  to  draft  a  petition, 
attend  the  taking  of  testimony,  collect  facts,  prepare  arguments 
and  to  submit  them  publicly,  either  before  a  committee  of  the 
legislature  or  the  legislature  itself,  if  permitted  to  do  so, 
'^  because,"  as  it  is  said  by  a  learned  judge,  ^'  a  pnblic  discussion 
could  not  tend  to  deceive  or  corrupt  the  legislature,  while  pe^ 
sonal  solicitation  and  influence  might  produce  that  result."  * 

§  862.  Prooniing  Ctontraots  fkrom  Ghovemment  or  Heads  of 
Departmenta. — ^Employments  of  this  nature  rest  upon  the  same 
prineiples  as  those  joonsidered  in  the  preceding  section.  It  is 
legitimate  and  proper  to  lay  before  the  ofEicer  having  the  matter 
in  charge,  facts,  information  and  arguments  intended  for  the 
public  good  and  calculated  to  enlighten  the  understanding  and 
secure  wise  and  intelligent  action.  Parties  desiring  to  famish  to 
the  government  its  necessary  supplies,  or  to  undertake  ihe  pe^ 
formance  of  its  public  works,  may  lawfully  employ  an  agent  to 
present  their  bids  or  offers;  to  call  attention  to  their  facilities  for 
the  proper  performance  of  their  undertakings,  and  to  make,  in 


48  N.  T.  147,  8  Am.  Rep.  678;  Spence 
0.  Harvey,  32  Gal.  887;  Thomas  «. 
Canlkett,  67  Micb.  893,  58  Am.  Rep. 
869. 

"  It  matters  not,**  says  Roosbs,  J. 
in  Clippinger  fi  Hepbaugh,  wpra, 
"  thai  nothing  improper  was  done  or 
was  expected  (o  be  done  by  the  plaln- 
Uflf.  It  Is  enough  that  such  is  the 
tendency  of  the  contract  that  it  is 
contrary  to  sonnd  morally  and  pub- 
lic poUcy,  leading  necessully,  in  the 
hands  of  designing  and  corrupt  men, 
to  improper  tampering  with  mem* 
bers,  and  the  use  of  an  extraneous 


secret  influence  over  an  important 
branch  of  the  government  It  may 
not  corrupt  aU;  but  if  it  corrupts,  or 
tends  to  corrupt  some,  or  if  it 
deceives  or  tends  to  deoeive  or  mis- 
lead some,  that  is  sufficient  to  stamp 
its  character  with  the  seal  of  repro- 
bation before  a  Judicial  tribunsL" 

>  Bryan  o.  Reynolds,  5  Wis.  200,  68 
Am.  Dec.  55;  Trist «.  Ohild,  81  WalL 
(U.  8.)  441;  Sedgwick  •.  Stanton,  14 
N.  Y.  289;  Wildey  v.  Collier.  7  lid. 
278;  Miles  «.  Thome,  88  Oal.  886,  99 
Am.  Deo.  884;  Ooquillard  o.  Beans, 
81  Ind.  479,  88  Am.  Dec.  808. 
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their  behalf,  each  public  and  open  arguments  in  favor  of  their 
propoeitions  as  they  may  be  afforded  opportunity." 


'  Trist  «.  Child,  31  Wall,  (U.  8.) 
441;  Stanton  «.  Bmbrey,  98  TJ.  8.  648; 
Lyon  «.  Mitchell,  86  N.  Y.  285.  08 
Am.  Dec.  502;  Pease  v.  Walsh,  49 
How.  Pr.  (N.  T.)  260;  Southard  o. 
Boyd,  61  N.  Y.  177;  Cnmmins  •. 
Barkalow,  4  Eeyes,  (N.  Y.)  514; 
Howland  •.  Coffin,  47  Barb.  (N.  Y.) 
658. 

Thus  in  Beal  •.  Polhemus,  67  Mich. 
180,  84  K  W.  Rep.  689;  Polhemus 
gave  Beal  a  note  to  be  paid  "  as  soon 
as  the  postoffice  is  moved  into"  a 
building  which  Beal  was  then  erect- 
ing on  property  near  that  belonging 
to  Polhemus,  the  latter  believing 
that  its  location  there  would  enhance 
the  value  of  his  own  property.  Beal 
was  an  active  and  prominent  politi- 
cian, but  while  there  was  some  evi- 
dence that  he  had  said  in  relation  to 
similar  contracts  with  other  parties 
that  he  could  control  the  senators 
from  his  State,  there  was  no  evidence 
that  he  made  any  such  representations 
to  Polhemus,  or  that  the  using  of  any 
snch  influence  constituted  any  part  of 
the  consideration  of  the  contract. 
The  postoffice  was  duly  moved  into 
the  buUding,  but  Polhemus  refused  to 
pay  the  note,  alleging  it  to  be  invalid 
as  against  public  policy.  In  an  action 
to  recover  upon  it  the  trial  court 
found  as  a  fact  that  in  securing  the 
postoffice  to  be  placed  and  located  in 
his  building,  Beal  used  no  undue  in- 
flaence  upon  any  department  or  offi- 
cers of  the  government,  and  was  not 
gnilty  of  any  corruption  or  corrupt 
practice  in  making  the  contract,  and 
did  no  more  than  any  honorable  man 
might  do  in  renting  his  building  to 
the  government  for  the  use  of  a  iMMt- 
offlce,  and  he  was  allowed  to  recover. 
In  the  Supreme  Court,  Morse,  J. 


said:  "Mr.  Beal  had  a  perfect  right 
to  be  heard  before  any  officer  of  the 
government  or  any  department  of  the 
same,  as  to  the  merits  of  his  building 
as  a  place  for  the  location  of  the  post- 
office.  It  is  not  shown  by  the  find- 
ings or  the  evidence  in  the  case  that 
he  used  any  improper  means  to*  gain 
his  point,  or  even  tiiat  he  influenced 
any  senator  or  representative  in  Con- 
gress, or  any  officer  of  the  govern- 
ment, to  interfere  in  his  behalf.  He 
went  to  Washington'  personaUy,  and, 
while  there,  secured  the  location  of 
the  office  where  he  wanted  it;  but 
there  is  not  the  slightest  testimony 
that  he  used  any  undue  means  to  ac- 
complish his  end.  We  can  not  pre- 
sume that  he  used  his  personal  power, 
which  is  said  to  have  been  very  great, 
in  a  corrupt  or  unseemly  manner,  or 
in  violation  of  any  public  policy. 
For  aught  we  know,  he  appeared  as 
any  citizen  might  and  has  a  right  to 
do,  before  the  proper  office  at  Wash- 
ington, and  stated  the  merits  of  his 
claim  so  convincingly  and  conclu- 
sively that  the  location  desired  seemed 
to  be  the  most  proper  and  available 
one.  Certainly  there  could  be  noth- 
ing wrong  in  this.  It  is  true,  there  is 
evidence  in  relation  to  some  of  the 
contracts,  not  in  suit,  that  Beal  boast- 
ed that  he  could  control  the  senators 
from  this  State,  and  that  he  must  have 
money  to  go  to  Washington  to  do  so; 
but  there  is  no  testimony  that  either 
one  of  them  lifted  a  hand  or  said  a 
word  in  his  behalf.  And  there  is 
nothing  to  show  that  in  the  present 
case  he  made  any  such  representa- 
tions to  obtain  the  contract  The  de- 
fendant agreed  to  pay  a  certain  sum 
upon  the  accomplishment  of  an  object 
in  which  he  saw  a  future  benefit  to 


(16) 
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But  where  the  employment  contemplates  the  bringing  to  bear 
of  improper,  sinister  or  personal  inflaence,  or  where  its  natural 
and  legitimate  tendency  is  in  that  direction,  particularly  where 
compensation  is  made  contingent  npon  success,  it  is  opposed  to 
public  policy  and  void/ 

§  363.  Same  Subject— niustiationB. — ^Thus  in  a  leading  case 
decided  by  the  Supreme  Court  of  the  United  States,  one  ifTorris 
had  been  employed  by  the  Providence  Tool  Company  to  endeavor 
to  obtain  from  the  War  Department  an  order  for  a  large  number 
of  muskets,  and,  for  his  compensation,  he  was  to  receive  what- 
ever the  Government  should  agree  to  pay  for  each  musket  above 
a  certain  sum.  Norris  thereupon  set  himself  to  work,  to  use  his 
own  language,  '^concentrating  influence  at  the  War  Department," 
and  finally  succeeded  in  obtaining  a  favorable  contract.  After- 
wards a  dispute  arose  between  him  and  the  tool  company,  as  to 
the  amount  of  his  commission,  and  he  brought  an  action  to 
recover  it. 

The  Supreme  Court,  by  Mr.  Justice  Field,  said  :  "  The  ques- 
tion then  is  this:  Can  an  agreement  for  compensation  to  procure 
a  contract  from  the  government  to  furnish  its  supplies  be  enforced 
by  the  courts  f  We  have  no  hesitation  in  answering  the  ques- 
tion in  the  negative.  All  contracts  for  supplies  should  be  made 
with  those,  and  with  those  only,  who  will  execute  them  most 
faithfully  and  at  the  least  expense  to  the  government.  Con- 
siderations as  to  the  most  efficient  and  economical  mode  of  meet- 
ing the  public  wants  should  alone  control,  in  this  respect,  the 
action  of  every  department  of  the  government.     No  other  ele- 


his  property.  That  object  was  at- 
tained, and  he  has  had  the  benefit  he 
desired.  There  is  no  valid  reason  why 
he  should  not  fulfil  the  contract  on 
his  part,  as  Beal  promptly  fulfilled  his 
part  of  the  agreement" 

1  But  in  a  case  very  similar  to  the 
one  last  cited,  the  party  had  given  his 
ootes  in  consideration  that  the  owners 
of  the  building  "would  use  all  proper 
persuasion  to  secure  the  location  of 
the  postofflce  in  their  room."  One  of 
the  owners  was  a  personal  friend  of 
the   Postmaster-General    and    repre- 


sented to  him  that  the  location  was  a 
suitable  one  and  urged  upon  him  the 
propriety  of  placing  the  postofflce  in 
their  building,  and  this  was  done. 
The  court,  however,  held  that  the 
agreement  was  against  public  policy, 
and  that  the  notes  were  void.  "Ella- 
hart  County  Lodge  o.  Crary,  98  Ind. 
238,  49  Am.  Rep.  746.  See  also  Fil- 
son  t>.  Himes,  5  Penn.  St.  452,  47 
Am.  Dec.  423;  Spence  v.  Harvey,  02 
Cal.  836.  83  Am.  Dec.  69;  Hutcben 
V,  Gibson,  I  Bush  (Ky.)  270. 


242 


Obap.  IX.]  OF  THE  VALIDITT   OF  OONTBAOTS.  §   304. 

ment  can  lawfnlly  enter  into  the  transaction  so  far  as  the  govern- 
ment is  concerned.  Such  is  the  rtile  of  public  policy;  and  what- 
ever tends  to  introduce  any  other  element  into  the  transaction  is 
against  public  policy.  That  agreements  like  the  one  under  con- 
sideration have  this  tendency  is  manifest.  They  tend  to  intro- 
duce personal  solicitation  and  persbnal  influence  as  elements  in 
the  procurement  of  contracts,  and  thus  directly  lead  to  inefficiency 
in  the  public  service,  and  to  unnecessary  expenditures  of  the 
public  funds.  »  »  ♦  Agreements  for  compensation 
contingent  upon  success  suggest  the  use  of  sinister  and  corrupt 
means  for  the  accomplishment  of  the  end  desired.  The  law 
meets  the  suggestion  of  evil,  and  strikes  down  the  contract  from 
its  inception."  * 

§  364.  Contract  to  prooure  Allowanoe  of  daims. — Coiicracca 
for  services  to  be  rendered  in  the  prosecution  of  claims  against 
governments  and  municipal  bodies  stand  upon  the  same  footing. 
As  is  said  by  a  learned  judge  in  a  case  involving  the  right  of  an 
attorney  to  recover  upon  such  a  contract :  ''  Professional  ser- 
vices, to  prepare  and  advocate  just  claims  for  compensation,  are 
as  legitimate  as  services  rendered  in  court  in  arguing  a  cause  to 
convince  a  court  or  jury  that  the  claim  presented,  or  the  defence 
set  up  against  a  claim  presented  by  the  other  party,  ought  to  be 
allowed  or  rejected.  Parties  in  such  cases  require  advocates, 
and  the  legal  profession  must  have  a  right  to  accept  such  em- 
ployment, and  to  receive  compensation  for  their  services;  nor 
can  courts  of  justice  adjudge  such  contracts  illegal,  if  they  are 
free  from  any  taint  of  fraud,  misrepresentation  or  unfairness." " 

But  where  the  contract  contemplates  that  the  allowance  of  the 
claim  is  to  be  sought  by  using  improper  means  or  by  bringing 
personal  solicitation,  influence  or  persuasion  to  bear  upon  the 
officer  vested  with  the  duty  of  decision,  the  undertaking  is  nn- 
lawful  and  the  courts  will  not  enforce  it.« 

t  Tool  Co.  •.  Norrifl.  2  Wall.  (U.  B.)  open  and  fair  preeentaUon  of  facta 

45;  and  the  same  rule  was  laid  down  and  arguments  in  such  cases  is  unob- 

and  applied  in  Oscanyan  v.  Anna  Co.  Jectionable.    Coqulllard  «.  Bearss,  31 

103  U.  8.  261.  Ind.  479,  88  Am.  Dec.  862. 

•  Cliffobd,  J.  in  Stanton  v.  Bm-  •  Devlin  v.  Brady,  82  Barb.  (N.  Y.) 

brcy,  93  U.  8. 548;  Burbridge  «.  Fack-  518. 
ler.  2  McArthur  (D.  O.)  407.     The 
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§  365.  Oontraots  to  prooure  Compromise  of  Grime  or  Dimoop 
tinnRnoe  of  orimixiaL  Prooeedings. — It  is  a  high  requirement  of 
the  public  policy  that  crimes  shonld  be  investigated  and  pnnished^ 
and  the  law  frowns  upon  all  attempts  to  suppress  investigation 
or  to  defeat  the  administration  of  justice.  Any  contract,  there- 
fore, for  services  to  be  rendered  for  the  purpose  of  stifling  prose- 
cutions, or  of  obstructing,  delaying  or  preventing  the  due  course 
of  public  justice  in  its  efforts  to  punish  crime  is  opposed  to  pub- 
lic policy  and  void. 

Thus  an  agreement  with  an  attorney,  for  a  contingent  fee,  u> 
settle  a  criminal  case  so  as  to  avoid  a  prosecution;  ^  an  agree- 
ment to  pay  one  for  endeavoring  to  induce  the  complainant  in  a 
prosecution  for  felony  to  discontinue  the  proceedings;  *  an  under* 
taking  for  compensation  to  endeavor  to  prevent  the  finding  of  an 
indictment,  and,  if  found,  to  endeavor  to  have  the  public  author- 
ities dismiss  it ;  *  an  agreement  for  a  contingent  fee  to  use  one's 
influence  with  a  prosecuting  attorney  to  induce  him  to  bring 
about  a  lighter  punishment  than  otherwise,  and  to  permit  the 
accused  to  turn  State's  evidence  with  the  hope  of  receiving  a 
pardon  therefor;  *  and  an  agreement  with  an  attorney  to  attempt 
to  induce  the  sheriff  to  refrain  from  arresting  A,  who  is  charged 
with  murder,  the  object  being  to  give  A  an  opportunity  to 
escape,*  are  void. 

§  366.  ContraotB  for  procuring  Pardons. — The  same  general 
principles  which  underlie  the  questions  just  discussed,  govern 
here.  An  agent  or  attorney  may  lawfully  be  employed  to  attend 
an  open  or  public  hearing  of  the  executive  or  board  of  pardons, 
and  make  such  legitimate  arguments  and  present  such  petitions, 
memorials,  statements  of  fact  and  evidence  as  are  appropriate  to 
bring  before  the  pardoning  power  all  the  considerations  which 
may  be  properly  taken  into  account  in  behalf  of  the  convicted 


1  Ormerod  «.  Deannan,  100  Penn.  <  Arrington  v,  Sneed,  18  Tex.  185; 

St.  661,  45  Am.  Rep.  301.  See  also  Buck  o.  First  National  Bank, 

*Rliode8  «.  Neal,  64  Ga.  704,  87  27  Mich.   398,    15   Am.    Rep.    189; 

Aai.  Rep.  98.  Haines  «.  Lewis,  54  Iowa  801,87  Am. 

9  Barron  «.  Tucker,  58  Yt  888,88  Rep.    202;  McMahon   t.    Smith,  47 

Am.  Rep.  684.  Conn.  221,  86  Am.  Rep.  67;  Dodson 

« Wright  «.    Rindskopf,   48  Wis.  o.  Swan,  2  W.  Ya.  511,  98  Am.  Dec. 

844.  787. 
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person;^  bat  all  employments  having  for  their  object  or  natural 
tendency  the  using  of  any  improper  or  sinister  means,  or  which 
contemplate  the  exercise  of  personal  influence  or  solicitation, 
especially  if  for  a  contingent  fee,  are  looked  upon  by  the  law  as 
demoralizing  in  their  tendency,  opposed  to  public  policy  and 
void,  even  though  in  the  particular  case  no  improper  means  were 
used  or  contemplated.' 

§  867.  Same  Subject— How  when  Oonviotion  illegal. — ^But 
where  the  conviction  was  unwarranted,  as  because  the  court  had 
no  jurisdiction,  or  where  there  was  a  grave  doubt  as  to  the  con- 
stitutionality of  the  statute  under  which  the  conviction  was  had, 


I  Chadwick  t.  Knox,  81  N.  H.  226, 
64  Am.  Dec.  829;  Bremsen  v.  Eng- 
ler,  40  N.  Y.  Super.  Ct  172;  Fonnby 
•.  Pryor,  15  Ga.  258;  Bird  v.  Breed- 
love,  24  Ga.  628.  "  It  is  not  at  once 
apparent,"  says  Bell,  J. ;  in  Chad- 
wick 9.  Knox,  9upra,  "that  it  is  not 
lawfal  and  proper  for  a  party  who 
is  suffering  the  punishment  of  a 
crime  to  apply  to  the  pardoning 
power  for  a  remission  of  his  sentence; 
and  as  far  as  we  are  aware,  no  censure 
has  been  regarded  as  attaching  to 
such  an  application,  either  In  law  or 
morals.  It  seems  to  us  equally  rea- 
sonable for  any  other  person  who  be- 
lieves it  his  duty  to  make  such  ap- 
plication in  behalf  of  another,  to  pre- 
sent the  case  to  the  executive,  with 
such  petitions,  memorials,  statements 
of  fact  and  eyidence  as  are  suitable 
to  satisfy  the  pardoning  power  of  the 
propriety  of  the  relief  desired,  and 
we  think  no  censure  can  be  Justly 
attached  to  any  person  for  his  exer- 
tions in  such  a  case  if  the  measures 
adopted  are  consistent  with  the  facts 
of  the  case,  and  with  the  truth  and 
honesty  of  all  parties  concerned, 
while  any  effort  to  obtain  such  par- 
don by  falsehood  and  misrepresenta- 
tion, or  by  any  species  of  fraudulent 
contrivance,  or  by  prostituting  the 
influence  resulting  from  official  sta- 


tion, or  from  personal  relation  to  the 
pardoning  power,  is  entirely  forbid- 
den by  law. 

A,  person  in  prison  can  do  little  to 
aid  himself  in  bringing  his  case  to  the 
consideration  of  the  executive.  For 
everything  that  must  be  done  without 
the  walls  of  the  prison,  the  convict  is 
compelled  to  rely  on  the  assistance  of 
those  who  have  their  liberty.  Such 
assistance  may  be  afforded  from  mo- 
tives of  charity  and  compassion,  or 
the  motive  may  be  in  part  kindness 
and  in  part  an  expectation  that  the 
party  relieved  will  be  ready  to  afford 
a  suitable  compensation  for  the  ser- 
vices and  expenses;  or  the  party  in 
prison  may  employ  another  to  do 
such  acts  as  may  be  rightfully  and 
properly  done  for  his  relief  and  con- 
tract to  pay  him  for  his  services,  and 
to  repay  him  his  expenses.  Such  a 
contract,  if  the  parties  contemplate 
only  a  resort  to  legal  and  proper  meas- 
ures, is  free  from  any  just  exception, 
and  binding  upon  the  parties." 

•Hatzfield  o.  Gulden,  7  Watts 
(Penn.)  152,  81  Am.  Dec.  750; 
Thompson  o.  Wharton,  7  Bush  (Ey.) 
568,  8  Am.  Rep.  806;  Haines  «. 
Lewis.  54  Iowa,  801, 87  Am.  Rep.  202; 
Eribben  o.  Haycraft,  26  Mo.  896; 
McGill's  Admr.  v.  Burnett,  7  J.  J. 
Marsh.  (Ey.)  640. 
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no  rale  of  public  policy  would  be  v^iolated  bj  legitimate  endeavor 
to  secure  the  pardon  or  release  of  the  accused.' 

§  368.  Contraots  leading  to  Violation  6t  Duty  are  Toid. — So 
any  contract  which  has  for  its  object  or  consideration  or  which 
naturally  and  legitimately  tends  to  induce  a  public  officer  to 
neglect,  ignore,  violate  or  exceed  his  official  duty,  or  to  make  him 
less  zealous,  earnest  or  diligent  in  its  discharge  than  the  law  re- 
quires, is  contrary  to  public  policy  and  void. 

Thus  a  contract  to  pay  money  or  to  indemnify  in  consideration 
that  a  sheriff  shall  levy  upon  a  void  writ,*  or  shall  seize  the  goods 
of  a  stranger  to  it,*  or  shall  seize  exempt  property/  or  shall  make 
a  false  return,'  or  neglect  to  serve  a  writ '  or  permit  a  prisoner  to 
escape,^  is  void. 

§  369.  Contraots  imposing  BestraintB  upon  Peiformanoe  of 
Duty  are  void. — ^As  in  the  cases  noted  in  the  preceding  section, 
any  contract  by  which  a  public  officer  imposes  restraints  or  creates 
obstructions  to  the  future  impartial  and  untrammelled  discharge 
of  his  duty  is  void,  aa  where  the  officer  agrees  that  he  will  in 
the  future  appoint  a  certain  person  to  an  office  *  or  that  he  will 
annually,  for  a  term  of  years,  renew  a  liquor  license.* 


IV. 


OONTBAOTS   RBSPBOTINO  THB  EH0LUMBNT8  OF  PUBLIO  0FFI0BB8. 

§  370.  Oontraot  that  Stranger  ahall  receive  all  of  the  Bmolu* 
mentB  is  void. — An  agreement  whereby  one  person,  in  consider- 
ation  of  receiving  another's  assistance  in  obtaining  an  office,  agrees 


1  Thompson  •.    Wharton,    $upra;  •  Hodsdon  •.  Wilkins,  7  Me.  118, 90 

Timothy  v.  Wright,  8  Gray  (Mass.)  Am.  Dec  847. 

622.  T  Love  •.  Palmer,  7  Johns.  (N.  Y.) 

t  Collier  «.  Windham,  27  Ala.  291,  159;  Webber  v.  Blunt,  19  Wend.  (N. 

62  Am.  Dec.  767.  Y.)  188,  82  Am.  Dec.  445;  Ayer  «. 

•Prewitt  t.  Garrett,  6  Ala.  128,  41  Hntchins,  4  Mass.  870,  8  Am.  Deo. 

Am.  Dec.  40;  Morgan  9.  Hale,  12  W.  282. 

Ya  718.  •  Hager  o.  Oatlln,  18  Hun  (N.  Y.) 

«  Hunter  •.  Agee,  5  Humph.  (Tenn.)  448. 

57.  'City  of  Jackson*.  Bowman,  89 

<Enipe  ti.  Hobart,  1  Lutw.  596.  Miss.  671. 
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that  the  latter  may  receive  all  the  fees  and  emolnments  of  the 
office,  is  void,  and  no  action  can  be  maintained  upon  if 

§  371.  Oontraot  that  Stranger  shall  receive  Fart  of  the  Emo- 
luments is  Toid. — So  a  contract  whereby  one  person  in  considera- 
tion of  the  assistance  of  another,  either  in  influence,*  or  money,' 
agrees  to  divide  the  emolnments  with  the  latter  is  likewise  void, 
'^  Oontracts,''  it  is  said  in  one  case/  ''  by  which  parties  agree  to 
bestow  their  money  and  services  to  secure  the  election  of  candi- 
dates for  public  office,  and  the  candidates  in  consideration  thereof 
agree,  if  elected,  to  share  with  such  parties  the  profits  and  in- 
come of  their  offices,  corrupt  and  poison  the  very  source  of  polit- 
ical power  in  republican  governments." 

§  372.  Oontraot  to  surrender  all  or  part  of  Emoluments  to 
Publio  is  ▼old. — So  a  contract  by  which  the  officer  agrees,  in 
consideration  of  his  appointment  or  election,  to  surrender'  to  the 
public  the  fees  or  salary  of  the  office  in  whole  or  in  part,'  or  to 
receive  something  else  in  compensation  than  that  which  the  law 
provides/  is  void. 

Where,  however,  the  officer  had  expressly  released  all  claims 
for  salary  in  consideration  of  a  given  sum,  the  court  refused  to 
permit  him  to  impeach  his  release  by  showing  that  it  was  filed 
prior  to  the  election  for  the  purpose  of  inducing  electors  to  vote 
for  him.  The  parties  were  held  to  be  in  pari  deiictOy  and  the 
coart  left  them  where  it  found  them/ 

§  378.  Bleotion  prooured  by  suoh  Ck>ntraot  is  Toid. — Such  a 
contract  also  amounts,  in  legal  effect,  to  bribery  in  its  largest 
sense,  and  invalidates  the  officer's  election,  if  procured  thereby, 
and  he  may  be  removed  npon  quo  warranto.^ 


iGarfortho.  Fearon,  1  H.  Bl.  327. 

>Gray  «.  Hook,  4  N.  T.  449;  Hun- 
ter «.  Nolf ,  71  Penn.  8t.  283. 

^Martin  «.  Wade,  87  CaL  168. 

*Rhodb8,  J.,  in  Martin  e.  Wade, 
fupm. 

^  See  Garrothers  o.  Russell,  58  Iowa 
846,  86  Am.  Rep.  222;  State  o.  Col- 
lier, 73  Mo.  18,  87  Am.  Rep.  417; 
State  «.  Purdy.  86  Wis.  218,  17  Am. 
Sep.  486;  State  o.  Cliarch«  6  Oreg. 
876,  20  Am.  Rep.  746. 


•  Liverpool  e.  Wright,  28  L.  J.  ch. 
868. 

T  Harvey  «.  Tama  County,  68  Iowa 
328. 

•State  0.  Collier,  72  Mo.  18, 87  Am. 
Rep.  417;  Carrothers  o.  Russell,  58 
Iowa  846,  86  Am.  Rep.  222;  State  o. 
Purdy,  86  Wis.  218,  17  Am.  Rep. 
485.  See  also  Tucker  o.  Aiken,  7  K. 
H.  118;  Alvord  «.  Collin.  20  Pick. 
(Mass.)  428. 

In  People  o.  Thornton,  26  Hun  (N. 
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§  374.  CtontraotB  to  pay  additional  Ck>inpeiiflatioii  fbr  Per- 
ftfrmanoe  of  Duty  axe  void. — ^It  is  the  presamption  of  the  law 
that  the  salary,  fees  or  other  compensation  which  it  has  fixed  as 
the  reward  for  the  performance  of  official  duty  are  adequate, 
and  the  officer,  by  accepting  the  office,  impliedly  agrees  to  pe^ 
form  its  daties  for  the  reward  so  prescribed.  To  permit  him  to 
exact  more  as  a  condition  to  the  performance  of  his  dnty  would 
be  to  coantenance  and  encourage  official  exaction  and  opprea- 
sion.  To  enforce  a  voluntary  promise  to  pay  him  more,  would  be 
to  countenance  and  encourage  bribery  and  corruption  in  respect 
to  public  officials. 

All  contracts,  therefore,  whether  made  by  the  public^  or  by 
individuals,'  and  whether  voluntary  or  exacted,  to  pay  a  public 
officer  for  the  performance  of  an  act  which  the  law  makes  it  his 
duty  to  perform  without  pay,'  or  to  pay  him  a  compensation  in 
addition  to  that  which  the  law  has  fixed,  are  opposed  to  public 
policy  and  void. 

So  a  contract  to  pay  extra  compensation  for  incidental  or  col- 
lateral services  properly  belonging  to  or  forming  a  part  of  his 
office  is  void/  as  is  also  an  express  allowance  of  a  claim  for  such 
services  against  the  public.' 

§  375.  Contract  to  pay  fbr  Services  in  independent  Employ- 
ment is  valid. — But  a  contract  to  pay  a  public  officer  for  lawful 


Y.}  i56»  it  is  held  that  while  such 
contracts  are  opposed  to  public  pol- 
icy, they  do  not  per  m,  in  the  ab- 
sence of  a  constitational  or  statutory 
provision  to  that  effect,  Invalidate  the 
election. 

I  See  po«<g86t.Bayha  «.  Webster 
County,  18  Neb.  181;  People 
t.  Devlin.  88  N.  Y.  269,  88 
Am.  Dec.  877;  Haynes  «.  State, 
8  Humph.  (Tenn.)  480,  89  Am. 
Dec.  187;  Turpen  v.  Commissioners, 
7  Ind.  172;  Miami  v.  Blake,  21  Ind. 
82;  United  States  «.  Smith,  1  Bond 
C.  C.  68;  Lancaster  County  «.  Fulton, 
—  Penn.  — ,  18  Atl.  Rep.  884;  Huff- 
man 9.  Commissioners,  26  Kans.  64 

•  See  pott,  §  882.  Wilcozson  9.  An- 


drews, 66  Mich.  658;  Peck  «.  Bank, 
61  Mich.  868;Burk«.  Webb,  82  Mich. 
174;  Vanderoook  «.  Williams,  106 
Ind.  846;  Fort  Wayne  i».  Lehr,  88 
Ind.  62;  Willemin  %  Bateson,  63 
Mich.  809;  Hatch  v.  Mann,  16  Wesd. 
(N.  Y.)  44;  Trundle  v,  Riley,  17  B. 
Mon.  (Ky.)  896. 

'Preston  o.  Bacon,  4  Conn.  471; 
Neustadt «.  Hall,  68  lU.  172. 

4  Decatur  «.  VermiUion.  77  HL  816; 
Rowe  «.  Eem  County,  72  Cal.  868; 
Sidway  «.  Park  Commissioners,  120 
111.  496. 

•Adams  County  o.  Hunter,  —  Iowa 
— ,  48  N.  W.  Rep.  280;  Griffin  «.  day 
County,  68  Iowa  418. 
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services  rendered  by  him  in  an  independent  employment,  not 
forming  a  part  of  his  official  dnty,  is  valid.^ 

§  876.  Ck>ntraot  to  pay  Beward  for  Performance  of  ofOoial 
Duty  not  valid. — For  reasons  similar  to  those  which  condemn 
contracts  to  pay  an  officer  increased  compensation  for  the  per- 
formance of  his  legal  dnty,  it  is  held  that  he  can  not  recover 
from  the  pnblic*  or  from  an  individual'  a  reward  offered  by  either 
for  the  performance  of  that  which  it  was  his  legal  dnty  to  per- 
form without  reward. 

Bnt  where  the  act  is  one  which  is  not  within  the  scope  of  his 
duty  and  which  his  office  does  not  require  him  to  perform,  a 
contract  to  pay  a  reward  for  its  performance  is  not  invalid/ 

§  377.  Ck>ntraot  to  aooept  Less  than  legal  Compensation  is 
not  binding. — So  it  is  held  that  a  contract  to  accept  less  than  the 
compensation  prescribed  by  law  is  opposed  to  public  policy  and 
void.  "  If  by  contract "  says  the  Supreme  Court  of  Iowa,*  "  he 
may  take  less,  why  may  not  the  parties  contract  for  an  enlarged 
compensation  ?  We  think  a  contract  whereby  an  officer  agrees 
to  accept  a  less  or  greater  compensation  than  is  prescribed  by 
statute,     ♦    *    *    is  contrary  to  public  policy  and  void."  • 

§  378.  Ck>ntraot  to  waive  legal  Means  for  oolleoting  Compen- 
sation is  void. — So  a  contract  whereby  the  officer  agrees  not  to 
avail  himself  of  a  statutory  mode  of  enforcing  the  collection  of 
his  compensation  is  opposed  to  public  policy  and  void.' 


1  See  poit,  %  862,  Evans  «.  Trenton, 
U  K.  J.  L.  764;  NUes  «.  Muzzy,  88 
Mich.  61.  20  Am.  Rep.  670;  Mo- 
Bride  «.  Grand  Rapids,  47  Mich. 
236.  s.  o.  49  Mich.  289;  United  States 
e.  Brindle,  110  XJ.  S.  688. 

*Pool  V,  Boston,  5  Cash.  (Mass.) 
219. 

>Eick  «.  Merry,  28  Mo.  72.  66  Am. 
Dec.  658;  Stamper  v.  Temple,  6 
Hnmph.  (Tenn.)  118,  44  Am.  Dec. 
296;  Smith  «,  Whildin,  10  Penn.  St. 
89, 49  Am.  Dec.  572;  Hayden  «.  Sou- 
ger,  66  Ind.  42,  26  Am.  Rep.  1;  Gill- 
more  o.  Lewis,  12  Ohio  281;  Day  v. 
Putnam  Ina  Oo.  16  Minn.  408; 
Warner   «.    Grace.    14  Minn.    487; 


Marking  «.  Needy,  8  Bush  (Ky.)  22; 
Brown «.  Godfrey,  88  Vt  120. 

4 See  pMt,%S66;  Davis  v.  Munson, 
48  Yt.  676,  6  Am.  Rep.  815;  Hayden 
9.  Souger,  56  Ind.  45,  26  Am.  Rep. 
1;  Morrell  v.  Quarles,    85  Ala.  544. 

*Hawkeye  Ins.  Co.  Braiuard,  72 
Iowa  180,  182. 

*  Citing  Gilman  o.  Des  Moines  V. 
Ry.  Co.  40  Iowa  200;  McConkey  «. 
Chapman,  58  Iowa  281 ;  Boardman  o. 
Thompson,  25  Iowa  487;  Adye  «. 
Hanna,  47  Iowa  264,  and  distinguish, 
ing  the  case  at  bar  from  Willemin  e. 
Bateson,  68  Mich.  809, 29  N.  W.  Rep. 
784. 

Y  Hawkeye  Ins.  Co.  v,  Brainard,  72 
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V. 


OOirTBAOTS  RV8PS0TINO  DITISIOlf  OF   FBB8   WITH   DBPUTIIBa. 

§  879.  Where  all  Fees  belong  to  Frinoipal  he  may  oontxaot 
for  Portion  of  those  earned  by  Deputy. — ^Where  the  dnties  of 
an  office  are  sach  as  may  be  performed  by  a  deputy,  and  the  fees 
attached  to  the  office  belong  primarily  to  the  principal,  he  may 
agree  with  his  depaty  to  allow  him  a  fixed  compensation  for  his 
services,  or  that  the  depaty  shall  permit  the  principal  to  retain  a 
certain  proportion  of  the  profits  of  the  office.'  So  if  a  depaty 
be  appointed  to  an  office  haying  uncertain  profits,  an  agreement 
with  the  depaty  that  the  latter  shall  allow  the  principal  a  fixed 
sum  out  of  9uch  jpTofiU  is  good,  becaase  the  depaty  is  to  pay  out 
of  the  profits  only,  and  cannot  be  charged  for  more  than  he 
receives.* 

§  380.  But  Ck>utraot  to  pay  Frinoipal  fixed  Sum  at  aU  ErenU 
is  void. — But  an  agreement  of  a  deputy  .''.o  allow  to  his  principal 
a  sum  in  gross,  not  payable  out  of  the  profits  ^f  the  >£o8,  and 
which  may,  therefore,  exceed  duch  profits,  is  %  sale  of  the  office 
and  void.'  So  it  is,  also,  where  an  office  consisting  of  nnoortain 
fees  is  granted  to  a  deputy,  together  with  all  iiie  fees^  i-eeerrlng 
to  the  principal  a  certain  sum  to  be  paid  at  all  events.' 

§  381.     Where  Fees  legally  belong  to  Deputy,  Contract  to 


Iowa  130,  132.  In  this  case  a  Justice 
of  the  peace  agreed  that  in  all  suits 
brought  before  him  by  the  insurance 
company,  he  would  demand  and  col- 
lect no  fees  unless  the  company  col- 
lected them  of  the  defendant.  The 
question  whether,  notwithstanding 
the  agreement,  he  could  recoyer  his 
legal  fees  was  held  not  to  be  before 
the  court.  See  on  this  point,  Wille* 
min  e.  Bateson,  03  Mich.  809;  Wil- 
coxson  «.  Andrews,  06  Mich.  553, 
where  the  question  is  answered  in  the 
negative. 

» Becker  •.  Ten  Eyok,  6  Paige  (N. 
Y.)  68;  Motte.  Bobbins.  1  HUl  (N. 
Y.)  21,  87  Am.  Dec.   286;  Welch  «. 


Baden.  8  Keb.  717;  aulliford  «.  De- 
Cardonell,  2  Salk.  466;  Ballantine  «. 
Irwin,  Fort.  868;  Machsn  v.  Stanyon, 
1  Bro.  P.  0.  188. 

•  Becker  e.  Ten  Eyck,  mpra;  Mott 
«.  Bobbins,  fupra. 

•Becker  «.  Ten  Jajyck,  6  Paige  (N. 
Y.)68;  Qodolphia<?.  Tudor,  2  Balk. 
478;  Mott  e.  Bobbins,  1  Hill  (N  Y.) 
21,  87  Am.  Dec.  986. 

« Becker  e.  Ten  Qyck,  3  Paige  (N. 
Y.)  68;  Mott  e.  Bobbins,  i  Hill  (N. 
Y.)  21, 87  Am.  Dea  286;  Garforth  f- 
Fearon,  1  H.  Bl.  827;  Sailing  a 
McKinney,  1  Leigh  (Va.)  42, 19  Am. 
Dec.  722. 
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'    I>rinciDftl  Zl^''.^^'"^  *^®  ^««'  <io  °ot  aU  belong  to 

'-'»I»aty  to  diviHo  J!      the  deputy  as  each,  an  agreement  by  the 
to  ^    ^t  ^;  Jf: J^*^  the  principal,  if  appointed,  amounts 

««  oi  tne  oflSce  and  is  therefore  void.* 

-^^    '''^I>pan  V.  Brown    o  mri^^^    /i«- 

Y.  >  1 TC.     Here  the  deintJ^      iJ^'  ^^  ^®^^  ^^*^'  ""^  ^^  ^^^^  ^^^^ 

&Pl>ointod,  agreed  to  r«^'  ^^  ^^  therefore  not  recover  the  salary,  nor 

■«^l*ry  iMtead  of  the  fe^lt  u  !^  "^"^^  ^^  "^^^^  ^«  '«»'  *>^^  ^^ 

waa  by  law  entiUed.    Thp  entering  into  this  agreement  he  had, 

*  ae  agreement  under  the  statute,  forfeited  hb  office. 
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BOOK  II. 

OF  THE  TERMINATION  OP  THE  OFFICER'S 

AUTHORITY. 


CHAPTER  L 

IN  GENERAL. 

g  882.  Purpose  of  Book  IL 
888.  Variety  of  Methodfl. 

§  382.  Purpose  of  Book  II. — ^Having  in  the  preceding  Book 
considered  the  nature  of  a  public  office  and  how  a  person  may 
l^  chosen  and  qualified  for  it,  it  now  remains  to  be  seen  how 
the  authority  and  duties  imposed  by  the  office  may  be  termi- 
nated. 

§  383.  Variety  of  Methods.— It  will  be  evident  that  this  may 
be  accomplished  in  a  variety  of  ways.  The  most  natural  of 
these  is  by  the  expiration  of  the  term  for  which  he  was  chosen, 
but  the  officer  may  also  resign  or  abandon  his  office  or  be 
removed  from  it  by  competent  authority.  The  office  itself  may 
also  be  abolished.  Each  of  these  methods  will  be  the  subject  of  a 
separate  chapter. 
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CHAPTEE  IL 


BY  THB  EXPIRATION  OF  HIS  TERM. 


%  884.  In  general. 

885.  What  is  meant  by  Term. 

886.  When  Term  begins. 

887.  Legislature  can   not  change 

Term  fixed  by  the  Constitu- 
tion. 

888.  In  other  oases  Legislature  may 

prescribe. 

889.  Legislature  may  change  Term. 

890.  Ck)nstruction  of  Laws  fixing 

Term. 

891.  Subsequent  Terms  presumed 

to  be  of  same  Length  as 
first. 

892.  Presumption   from  Order  of 

Appointment 
898.  Presumption  from  Times  for 
Appointment 

894.  Incumbent   estopped   by  his 

own  Interpretation. 

895.  GoTemorcannotenlargeTerm 

hy  the  Commission. 

I.     WHBBB    DURATION    OF    TSBM    IS 


896.  Expiration  of  Term  dissolves 

Officer's  Authority. 

897.  How  when  authorized  to  hold 

over. 

898.  Officer  who  has  held  for  full 


Constitutional   Period   can 
not  hold  over, 
g  899.  When  officer  holds  over  not- 
withstanding "Resignation. 

400.  ProTision  for  holding  over  do 

not  apply  to  Office  declared 
forfeited. 

401.  Ri^t  to  hold  oyer  does  not  re- 

viye  on  Death  of  Successor. 

409.  Officers  ffiling  Vacancies  in 
electiye  Offices  hold  only 
till  next  Election. 

408.  What  is  meant  by  "  next  regu- 
lar election." 

404.  Right  to  hold  oyer  applies  to 
Officers  elected  by  Legisla- 
ture. 

n.  WHBBB    DURATION    OF  TBBX    IB 
X7H0BBTAIN. 

406.  Office  created  for  Performance 
of  a  ^gle  Act  terminates 
upon  its  Performance. 

406.  Officer  holding  during  Pleas- 

ure of  appointing  Power  re- 
moyable  at  Will. 

407.  Office  yacated  by  Abolishment 

of  appointing  Power. 

408.  Office  yacated  by  Repeal  of 

Law  creating  it 


§  384.  In  general. — The  moat  natural  and  frequent  method 
hj  which  a  public  officer  ceases  to  be  such  is  by  the  expiration 
of  the  term  for  which  he  was  elected  or  appointed.  The  ques- 
tion of  when  this  event  has  occurred  depends  upon  a  number  of 
considerations,  the  most  prominent  of  which,  perhaps,  are 
whether  he  was  originally  elected  or  appointed. — 1.  For  a  defi- 
nite term,  or  2.  For  a  term  dependent  npon  some  act  or  event^ 
as  during  the  pleasure  of  the  appointing  power. 
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§  885. 


THB  LAW  OF  OFFI0B8  AHB  0FFI0ES8.  [Book  IL 


Each  of  these  subdivisions  will  be  separately  treated.  Bat  cer- 
tain preliminary  questions  may  well  be  noticed  first.     Thus — 

§  386.  Wbat  is  meant  by  '*  Term." — The  word  temij  when 
used  in  reference  to  the  tenure  of  office,  means  ordinarily  a 
fixed  and  definite  time,  and  does  not  apply  to  appointive  offices 
held  at  the  pleasure  of  the  appointing  power.' 

§  386.  When  Term  begins. — Statutes  creating  public  offices 
usually  prescribe  the  limits  of  the  terms  provided  for,  fixing  the 
dates  at  which  they  shall  begin  and  end.  The  date  for  the  com- 
mencement of  the  term  is  ordinarily  fixed  for  some  appreciable 
period  after  the  election  or  appointment,  in  order  to  give  the 
newly  chosen  officer  time  to  arrange  his  affairs  and  to  qualify  in 
the  prescribed  manner. 

Where,  however,  no  time  is  fixed,  the  term  will  begin  on  the 
date  of  the  election,'  in  the  case  of  elective  officers,  and  at  the 
date  of  the  appointment  where  the  officer  is  appointed.' 

Where  the  term  runs  ^'  from  "  a  certain  date,  the  day  of  the 
date  is  excluded  in  the  computation.^ 

§  387.  Legislature  can  not  ohange  Term  fixed  by  the  Oon- 
stitutlon. — Where  the  term  of  the  officer  is  fixed  by  the  consti- 
tution, the  legislature  can  neither  extend  nor  abridge  it.' 

So  where  the  constitution  directs  that  a  certain  officer  shall  be 
elected  by  the  people,  and  authorizes  the  legislature  to  fix  the 


I  Speed  f>.  Crawford,  8  Mete.  (Ky.) 
207. 

>  State  «.  Constable,  7  Ohio  7;  Mar- 
shall V.  Harwood,  6  Md.  428;  Hughes 
V.  Buckingham,  5  S.  &  M.  (Miss.)  682. 
Where  statute  provides  for  office,  but 
fixes  no  date  for  its  commencement, 
though  requiring  a  commission  to  be 
issued,  the  commission  will  be  held 
to  have  issued  within  a  reasonable 
time,  and  the  office  will  date  from 
then.  Brodie  «.  Campbell,  17  Cal. 
11. 

>  Attomey-Qeneral  o.  Love,  10 
Yroom  (N.  J.)  476,  28  Am.  Rep.  284. 
Where  no  time  is  fixed,  party  may 
enter  as  soon  as  he  has  reoeiyed  his 


certificate  and  has  qualified.  McGee 
9.  Gill,  79  Ey.  106;  Haight  «.  Love, 
89  N.  J.  L.  14,  8.  c.  89  N.  J.  L.  476, 
28  Am.  Rep.  284.  The  commission 
does  not  fix  the  term,  and  is  simply 
evidence  of  the  right  to  the  office. 
State  9.  Chapin,  110  Ind.  272.  11  K. 
East.  Rep.  817. 

4  Best «.  Polk.  18  Wall.  (U.  S.)  112. 

•  State  V.  Brewster,  44  Ohio  St.  589, 
9  N.  East.  Rep.  849;  Gk)odin  «.  Tho- 
man,  10  Kans.  191;  Grieble  «.  State, 
111  Ind.  869,  12  N.  East  Rep.  700; 
Pursel  V,  State,  111  Ind.  519. 18  K 
East.  Rep.  1008;  Douglass  «.  State,  31 
Ind.  429;  Howard  «.  State,  10  Ind. 
99. 
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§   390. 


term  and  prescribe  the  time  and  place  of  the  election,  and  the 
length  of  the  term  has  been  fixed  and  the  officer  elected,  an  act 
of  the  legislature  extending  the  term  of  the  present  incambent 
is  unconstitutional  and  void.^ 

So  where  the  constitution  provides  that  afi  officer  shall  hold  at 
the  pleasure  of  the  appointing  power,  a  statute  prescribing  that 
he  shall  hold  for  a  fixed  term  is  invalid.' 

But  a  constitutional  provision  that  the  term  of  no  officer  should 
be  extended  to  a  longer  period  than  that  for  which  such  officer 
was  elected  or  appointed,  was  held  not  to  be  intended  to,  and  did 
not  prevent  the  legislature  from  making  reasonable  changes  in 
the  times  for  electing  public  officers,  and  the  fact  that  a  statute 
for  that  purpose  had  the  effect  incidentally  to  extend  the  time 
of  the  present  incumbent,  did  not  render  it  unconstitutional.' 

§  388.  In  other  Oases  Legislature  may  presoribe. — But  where 
no  such  constitutional  limitation  intervenes,  the  fixing  or  alter- 
ing of  the  term  of  public  officers  is  entirely  within  the  control  of 
the  legislature,*  or  of  the  inferior  municipal  bodies  to  which  it 
has  delegated  the  power.' 

§  389.  Legislature  may  ohange  the  Term. — So,  in  the  ab- 
sence of  such  constitutional  prohibitions,  the  legislature  may 
change  the  length  of  the  term,  even  after  the  election  or 
appointment,'  though  it  is  held  that  such  a  change  will  not  be 
deemed  to  affect  the  term  of  the  present  incumbents  in  the 
absence  of  a  clearly  expressed  intention  so  to  do.^ 

§  •390.     Oonstruotion  of  Laws  fixing  Term. — Where  a  consti- 


t  People  9.  Bull.  46  N.  Y.  67, 7  Am. 
Rep.  803,  disapproving  of  People  v. 
OultoD,  28  Cal.  44,  and  distinguishing 
People  D.  Batchelor,  2d  N.  Y.  128. 

«  People  «.  Perry,  —  Cal.  — ,  21 
Pae.  Bep.  428. 

*  State  «.  McGovney,  02  Mo.  428,  8 
West  Bep.  720,  following  State  o. 
Ranson,  78  Mo.  89. 

4  State  «.  Bailey,  88  N.  W.  Rep.  778. 
%.  o.  ntb  nom.  Matter  of  Jordan,  87 
Minn.  174;  State  «.  Howe,  25  Obio 
St  588, 18  Am.  Rep.  821. 

Legislature  may  shorten  term  not 


fixed  by  the   constitution.    Taft  «. 
Adams,  8  Gray  (Mass.)  126. 

*  Chandlefr  o.  Lawrence.  128  Maaa 
218. 

•  Matter  of  Jordan,  87  Minn.  174, 
a  o.  «u5  nom.  State  e.  Bailey,  88 
N.  W.  Rep.  778;  In  re  Bulger,  45 
Cal.  558;  Wilcox  e.  Rodman,  46  Mo. 
822. 

But  note  People  «.  Bull,  46  N.  Y. 
57,  7  Am.  Rep.  802,  in  g  887,  <Mt«, 

1  Parrell  ©.  Pingree,  —  Utah  — ,  16 
Pac.  Rep.  843. 
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§   301.  THE  LA.W  OF  OFFICES   AND  OFFICERS.  [Book  IL 

tutional  proyision  prescribing  the  term  of  a  pablic  office  is  nncer- 
tain  or  doabtf  al  ia  its  constrnction,  that  interpretation  will  be 
adopted  which  limits  the  term  to  the  shortest  time.' 

§  891.  Subseqnant  Teims  presiimed  to  be  of  aame  Jjemgth  as 
first. — Where  a  statute  provided  that  an  officer  shall  be  elected 
to  hold  for  a  certain  time,  as  for  two  years  and  antil  his  sacces- 
sor  is  elected  and  qualified,  but  does  not  prescribe  the  length  of 
subsequent  terms,  it  will  be  presumed  that  they  were  to  be  of 
the  same  length  as  the  first  and  that  biennial  elections  were 
intended.' 

§  392.  Presumption  from  Order  of  Appointment. — Where 
an  appointment  was  made  of  two  persons  to  fill  two  vacancies  in 
the  same  body  but  of  unequal  lengths,  without  designating  which 
was  to  fill  the  vacancy  of  the  first  class  and  which  of  the  second, 
it  was  presumed  that  it  was  the  intention  that  the  person  first 
named  should  fill  the  vacancy  of  the  first  class  and  the  person 
last  named  the  other.' 

§  393.  Presumption  firom  Times  for  Appointment. — So  where 
the  statute  provided  that  a  certain  officer  should  be  appointed 
annually^  and  an  appointment  was  made  without  designating  the 
length  of  the  term,  it  was  presumed  to  be  for  one  year.* 

§  394.  Inoumbent  estopped  by  own  Interpretation. — An  in* 
cumbent  of  an  office  who  placed  a  certain  construction  upon  the 
provisions  fixing  the  term  of  his  office,  by  entering  upon  it  on  a 
given  day  as  the  day  when  it  commences,  and  who  has  subse- 
quently held  for  the  full  period  fixed  by  law,  is  estopped  to  deny 
to  his  successor  the  same  interpretation  and  mast  vacate  the  office 
when  the  term  expires  as  he  has  himself  fixed  it.' 

§  395.  Gtovemor  oan  not  enlarge  Term  by  the  Ctommisfrion,— 
Where  the  term  for  which  an  officer  is  to  hold  is  fixed  by  law, 
the  governor  can  not  enlarge  it  or  confer  extended  powers,  by 
issuing  a  commission  in  which  a  greater  term  is  named/ 

1  Wright  o.  Adams,  45  Tex.  184.  «  Pursel  o.  Stete.   Ill  Ind.  619,  19 

*  State  «.  Pearcy,  44  Mo.  159.  K.  East.  Rep.  1008;  Grieble  o.  State, 

»  People  «.  Richmond  County,  20  111  Ind.  869,  12  K.  East  Rep.  700. 

N.  Y.  252.  •  Hench  v.  State,  72  Ind.  297. 
4  Buffalo  «.  Mackay,  15  Hun(N.  T.) 

804. 
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§  897. 


WHERB  DUBATIOK  OF   TSBM  18  FIZIED. 

I  896.  BipiTatloii  of  Term  dbnolves  Officer's  Authority*— 
Upon  the  expiration  of  the  officer's  terra,  unless  he  is  authorized 
by  law  to  hold  over,  his  rights,  duties  and  authority  as  a  public 
officer  must  ipso  facto  cease.^ 

§  897.     How  when  authoriied  to  hold  over. — It  is  usually 

provided  by  law  that  officers  elected  or  appointed  for  a  fixed  term 

shall  hold  not  only  for  that  term  but  until  their  successors  are 

elected  and  qualified.    Where  this  provision  is  found,  the  office 

does  not  become  vacant  upon  the  expiration  of  the  term  if  there 

is  then  no  successor  elected  and  qualified  to  assume  it,  but  the 

present  incumbent  will  hold  until  his  successor  is  elected  and 

qualified,  even  though  it  be  beyond  the  term  fixed  by  law.' 
Where,  however,  no  such  provision  is  made,  the  right  to  hold 

over  is  not  clear.  The  prevailing  opinion  in  this  country  seems 
to  be  that,  unless  expressly  or  impliedly  forbidden,  the  incum- 
bent of  a  municipal  office  may  continue  to  hold  it  until  someone 
else  is  chosen  and  qualified  to  assume  the  office.'  The  same 
opinion  obtains  also  as  to  officers  generally,  other  than  judges, 
members  of  the  legislature,  and  the  executive  at  least,^  though 
there  are  decisions  to  the  contrary.^ 


1  Badger  v.  United  States,  98  U.  S. 
699;  People  v.  Tieman,  8  Abb.  Pr. 
(N.  Y.)  869.  80  Barb.  198. 

*  Walker  t.  FerriU.  58  Ga.  512;  Jones 
c  Jefferson,  66  Tex.  576;  Stete  v.  Har- 
rison, 118  Ind.  484;  Tuley  v.  State,  1 
Ind.  500;  Miller  v.  Burger,  2  Ind.  887; 
Baker  v.  Eirk.  88  Ind.  517;  State  v. 
"Berg,  60  Ind.  496;  Gosman  v.  State, 
106  Ind.  208;  Elam  «.  State,  75  Ind. 
ffl8;  Weir  e.  Bush,  4  Litt.  (Ey.)  488; 
In  re  Lawhome,  18  Gratt.  (Ya.)  85; 
State  V.  Howe,  25  Ohio  St  588. 

s  Dillon's  Manic.  Corp.(8d  ed.)  §  219, 
citing  People  v.  Runkle,  9  Johns.  (N.Y.) 
147;  Slee  v.  Bloom,  5  Johns.  (N.  Y.) 
Ch.  866.  878;  2  Kent.  Ck>m  288;  Ee!- 
sey  o.  Wright.  1  Boot  (Conn.)  88; 
Smith  «.  Natchez  Steamboat  Co.,  1 


How.  (Miss.)  479;  Lynch  v.  Lafland, 
4  Cold.  (Tenn.)  96;  South  Bay,  &c., 
Co.  V.  Gray,  80  Me.  547;  Elmendorf 
V,  Mayor.  25  Wend  (N.  Y.)  698. 

See  aiso  State  t.  Harrison,  118  Ind. 
484,  adopting  same  view,  and  citing 
Tuley  «.  State,  1  Ind.  600;  People  «. 
Runkle,  9  Johns.  147;  Trustees  0.  Hills, 
6  Cow.  28;  McCall  v,  Byram  Mfg.  Co., 
6  Conn.  428;  State  v.  Fagan,  42  Conn. 
82;  Sparks  o.  Farmers'  Bank,  8  Del, 
Ch.  274;  Stratton  v.  Oulton,  28  Cal 

44;  People  «.  Bull,  46  N.  Y.  57. 

4  See  Christian  «.  Gibbs,  58  Miss. 
814;  Stratton  r.  Oulton,  9upra;  Peo- 
ple 9.  Bull,  Supra, 

s  See  Badger  v.  United  States,  tupra; 
People  V  Tieman,  supra;  Philips  9. 
Wickham,  1  Paige,  594. 


(17) 
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§  398.  THE  LAW  OF  OFFIOKS   AHD  OFFIOBBa.  [Book  LL 

Sach  a  mle  seems  to  be  demanded  by  the  most  obvious  reqoire- 
ments  of  public  policy,  for  without  it  there  most  frequently  be 
cases  where,  from  a  failure  to  elect  or  a  refusal  or  neglect  to 
qualify,  the  ofSce  would  be  vacant  and  the  public  service  entirdj 
suspended. 

§  398.  OfBoer  who  has  held  for  ftdl  oonstltutioniai  Period 
oan  not  hold  over. — But  notwithstanding  a  general  provision 
that  the  incumbent  of  an  office  shall  hold  over  until  the  election 
and  qualification  of  his  successor,  yet  where  the  incumbent  has, 
at  the  expiration  of  his  term,  held  for  the  full  period  permitted 
by  the  constitution,  as  where  that  instrument  forbids  the  same 
person  from  holding  the  same  office  for  more  than  a  given  num- 
ber of  years,  he  can  not  hold  over,  but  the  office  will  become 
vacant  where  his  successor  dies  before  qualifying. ' 

§  399.  WhenOffioer  holds  over  notwithstanding  Besignatioii. 
— ^Under  such  a  provision  that  the  present  incumbent  shall  hold 
over  until  his  successor  is  elected  and  qualified,  it  is  held  that,  so 
far  as  this  is  necessary  for  the  protection  of  the  public,  the  officer 
will  be  deemed  to  continue  in  office  until  his  successor  is  elected 
and  qualified,  notwithstanding  the  previous  acceptance  of  his 
resignation.' 

^^  The  resignations,"  says  Mr.  Justice  Hunt,  '^  may  be  made  to 
and  accepted  by  the  officers  named ;  but  to  become  perfect,  thej 
depend  upon  and  must  be  followed  by  an  additional  fact,  to  wit, 
the  appointment  of  a  successor,  and  his  qualification.  When  it 
is  said  in  the  statute  that  the  resignation  may  be  thus  accepted,  it 
is  like  to  the  expiration  of  the  term  of  office.  In  form  the  office 
is  thereby  ended,  but  to  make  it  effectual  it  must  be  followed  by 
the  qualification  of  a  successor." 

The  contrary  rule,  however,  prevails  in  New  York.* 

§  400.  Provisions  for  holding  over  do  not  apply  to  Ql&oe 
deolared  fotfldited — But  the  provisions  authorizing  the  incum- 
bent to  hold  over  to  await  the  election  and  qualification  of  his 

1  GosmaD  «.  State,  106  Ind.  208.  ^  Iq  Badger  «.  United  States,  98  U. 

<  Jones  V.  Jefferson,  66  Tex.  576;     S.  599,  608. 
Badger  v.   United  States,  98  U.  S.         <  Olmsted  v.  Dennis,  77  K.  Y.  87a. 
599,  affirming  6  Bissell  (U.  S.  C.  0.) 
808. 
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§  404. 


flaccessor  do  not  apply  to  one  who  has  been  adjudged,  by  a  oom- 
petent  tribunal,  to  have  forfeited  his  office,  but  from  the  date  of 
the  judgment  the  office  became  ipso  facto  vacant/ 

§  401.  Bight  to  hold  over  does  not  reTive  on  Death  of  Suooesaor. 
— But  when  a  successor  has  been  legally  elected  and  qualified, 
the  prior  incumbent's  right  to  hold  over  thereupon  ceases,  and 
it  does  not  revive  because  his  successor  dies  after  his  qualifica- 
tion, but  before  the  commencement  of  his  term.* 

Where,  however,  the  successor  dies  before  he  has  fully  quali- 
fied, the  prior  incumbent  holds  over.' 

§  402.  Officers  filling  Vacancies  in  elective  Offices  hold  only 
till  next  Eleotloii. — Officers  elected  or  appointed  to  fill  vacancies 
in  an  elective  office  are  in  simply  for  the  remainder  of  the  unex- 
pired term,  and  hold  therefore  only  until  the  next  regular  eleo- 
tion.^  In  case  of  a  failure  then  to  elect,  however,  they  would 
ordinarily  hold  over.* 

Where  such  an  officer  is  to  fill  the  vacancy,  by  express  terms 
of  law  '^  until  a  successor  is  elected  and  qualified,"  he  can  be 
superseded  only  by  one  who  is  duly  deoted^  and  his  holding  is 
not  terminated  by  the  appointment  of  a  successor/ 

§  403.  What  is  meant  by  **  next  regular  Eleotion/* — Whether 
the  words  "next  regular"  or  "next  general"  election  mean  the 
next  election  at  which  officers  generally  can  be  elected,  or  only 
an  election  at  which,  by  law,  the  particular  officer  in  question  is 
to  be  voted  for,  is  a  question  upon  which  the  authorities  are  in 
confiict  The  former  view  prevails  in  Kansas,^  and  the  latter  in 
North  Carolina." 

§  404.  Bight  to  hold  over  applies  to  Officers  eleoted  hj 
Legislature. — The  right  to  hold  over  under  a  provision  of  law 


•  Hyde  t.  State,  52  Miss.  665. 
•State  «.  Seay,  64  Mo.  89,   87  Am. 

Rep.  206;  State  v.  Hopkins,  10  Ohio 
St.  509. 

•Commonwealth  «.  Hanley,  9 
Pena  St,  617. 

*  Opinion  of  Judges,  64  Me.  506; 
State  fi  Seay.  64  Mo.  89,  27  Am. 
Bep.  206;  State  fi  Foster,  86  Eans. 
504,   18  Fte.  Bep.  841;  Parcel  «. 


State,  110  Ind.  122, 11  N.  East.  Rep. 
4;  People  e.  Wilson,  72  N.  0.  155; 
State  0.  Johns,  8  Oreg.  588. 

•But  see  Hagerty  «.  Arnold,  18 
Eans.  867. 

•  People  CL  Lord,  9  lOch.  227. 

1  State  e.  Foster,  86  Eans.  504,  It 
Pac.  Rep.  841.  See  also  State  «. 
Johns,  8  Oreg.  588. 

•  People  •.  WUaon.  72  N.  0. 155. 
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conferring  that  right  upon  *^  any  officer,"  applies  as  well  to  those 
officers  who  are  elected  by  the  legislatare  as  to  those  elected  by 
the  people  or  appointed  by  the  executive.^ 


IL 


WHERE  DUBATION  OP  TEEM  IS  UNOEBTATIT, 

§  405.  Offioe  oreated  for  Performance  of  a  single  Act  teiml- 
nates  upon  its  Performance. — Where  an  office  is  created,  oi  an 
officer  is  appointed,  for  the  parpose  of  performing  a  single  act  or 
the  accomplishment  of  a  given  result,  the  office  terminates  and 
the  officer's  authority  ceases  with  the  accomplishment  of  the 
purpose  which  called  it  into  being.* 

§  406.  Officer  holding  daring  Pleasure  of  appointing  Power 
removable  at  Will. — So  where  the  officer  is  appointed  to  hold 
during  the  pleasure  of  the  appointing  power,  his  holding  is  ter- 
minable at  the  will  of  the  latter.'  This  subject  belongs  more 
properly  to  the  chapter  on  Removals  from  Office,  to  which  the 
reader  is  referred.* 

§  407.     Offioe  yaoated  by  Abolishment  of  appointing  Power. — 

Offices  created  and  filled  by  an  authority  which  is  itself  dependent 
upon  and  subservient  to  a  higher  power,  as  in  the  case  of  munici- 
pal officers  and  officers  appointed  by  local  boards,  are  vacated  by 
the  termination  of  the  power  which  created  them,  as  by  the 
repeal  of  a  municipal  charter'  or  the  abolishment  of  a  local  board.* 

§  408.  Offioe  vacated  by  Bepeal  of  Law  oreating  it. — So  an 
office  will  be  vacated  if  the  law  or  ordinance  by  which  it  waa 
created  be  repealed  without  reservation.^ 


*  State  a  Harrison,  118.  Ind.  434,  8 
Am.  St.  Rep.  808, 16  N.  East  Rep. 
884. 

•Borgea  «.  Powell,  94  N.  Y.  591. 
See  alK)  Mechem  on  Agency,  §  201; 
Douvielle  «.  Buperyisors,  40  Mich. 
086. 

•Patton*.  Yanghan,  89  Ark.  211; 
State  «.  CommlBsioners,  88  Mo.  144; 
People  V,  Shear,  —  Cal.  ~,  16  Pac. 
Rep.  98;  People  «.   Whitlock,  92  N. 


Y.  192;  State  «.  Doherty,  26  La. 
Ann.  119, 18  Am.  Rep.  181;  People*. 
Hill,  7  CaL  97;  Keenan  «.  Perry,  M 
Tex.  258. 

« See  po«<  §§  444-462. 

•Dillon  Mun.  Corp.  g  64. 

•  State  e.  Board.  7  Neb.  48. 
Mechem  on  Agency,  §  870. 

7  Chandler  «.  Lawrence,  128 
218. 
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§  4oa 


CHAPTER  IIL 


BY  RESIGNATION  OF  THE  OFFIOB. 


8  400.  In  general — Offloen  may  re- 
sign. 

410.  Gaonot   resign  xiatSi  elected 

and  qoalifled. 

411.  What   oonstitates  a  Resigna- 

tion. 
413.  In  what  Form  made. 
418.  To  whom  Resignation  is  to  he 

made. 


%  414.  Resignation  not  complete  an* 
til  it  is  accepted. 

415.  What  amounts  to  an  Accept- 

ance. 

416.  When  Officer  holds  until  Sue 

cesser  is  chosen,  notwith- 
standing Acceptance  of  hit 
Resignation. 

417.  Withdrawal  of  Resignation. 

418.  Resignation  while  insane. 


§  4K>9»  In  general— OflOoer  may  resign. — It  may  be  said  in  a 
general  way  that  a  pnblic  officer  has  the  right  to  resign  his 
office  at  any  time,  and  some  anthorities  have  declared  this 
right  in  nnqualified  terms.^  The  weight  of  authority,  however, 
and  the  obvious  dictates  of  public  policy  require  that  the  right 
shall  be  declared  in  a  much  more  restricted  manner. 

Thus  it  is  said  by  Mr.  Justice  Bbadlet  of  the  Supreme  Court 
of  the  United  States:'  ^^  As  civil  officers  are  appointed  for  the 
purpose  of  exercising  the  functions  and  carrying  on  the  opera- 
tions of  government,  and  maintaining  public  order,  a  political 
organization  would  seem  to  be  imperfect  which  should  aUow 
the  depositaries  of  its  power  to  throw  off  their  responsibilities  at 
their  own  pleasure.  This  certainly  was  not  the  doctrine  of  the 
common  law.  In  England  a  person  elected  to  a  municipal  office 
was  obliged  to  accept  it  and  perform  its  duties,  and  be  subjected 
himself  to  a  penalty  by  refusal.  An  office  was  regarded  as  a 
burden  which  the  appointee  was  bound,  in  the  interest  of  the 


> People  9.  Porter,  6  Gal.  26;  Stote         'In  Edwaids  «.  United  States,  103 
t.  Clarke,  8  Nev.   619;  Olmsted  e.      U.  S.471. 
Dennis*  77  N.  Y.  878;  Gates  o.  Del- 
aware County,  Id  Iowa  405. 
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commnnity  and  of  good  government,  to  bear.  And  from 
it  followed  of  conrse  that^  after  an  office  was  conferred  and 
aasnmed,  it  conld  not  be  laid  down  without  the  consent  of  the 
appointing  power.  This  was  required  in  order  that  the  public  in- 
terests might  suffer  no  inconvenience  for  the  want  of  public 
servants  to  execute  the  laws."  ' 

So  it  is  said  by  Chief  Justice  Ruffin  of  North  Carolina,*  ^  It 
is  not  true  that  an  office  is  held  at  the  will  of  either  party.  It  is 
held  at  the  will  of  both.  Generally  i*e8ignations  are  accepted  ; 
and  that  has  been  so  much  a  matter  of  course  with  respect  to 
lucrative  offices,  as  to  have  grown  into  a  common  notion  that 
to  resign  is  a  matter  of  right  But  it  is  otherwise.  The  public 
has  a  right  to  the  services  of  all  the  citizens,  and  may  demand 
them  in  all  civil  departments  as  well  as  in  the  military.  Hence 
there  are  on  our  statute  book  several  acts  to  compel  men  to 
serve  in  offices.  Every  man  is  obliged,  upon  a  general  principle, 
after  entering  upon  his  office,  to  discharge  the  duties  of  it  while 
he  continues  in  office,  and  he  can  not  lay  it  down  until  the  public, 
or  those  to  whom  the  authority  is  confided,  are  satisfied  that 
the  office  is  in  a  proper  state  to  be  left,  and  the  officer  dis- 
charged.** 

§  410.  Oan  not  zeeign  until  elected  and  qualified. — ^Upon 
the  principle  that  one  can  not  resign  what  he  does  not  yet  pos- 
sess, it  is  held  that  one  who  has  not  been  elected  to  a  public 
office  can  not  resign  the  same,*  or  if  elected,  can  not  resign  until 
the  time  has  arrived  when  he  is  entitled  by  law  to  possess  the 
same  and  he  has  taken  the  oath  and  given  the  required  bond 
and  entered  upon  the  discharge  of  his  duties.^ 

§  411.  What  oonstitates  a  Besignation. — <'To  constitute  a 
complete  and  operative  resignation,"  it   is  said    in  one  case^* 

*  Citing  IKyd.Oorporations,  o.  8,  Am.   Dec.  677;  Yan  Orsdallv.  Has- 

aect.  4;  Willcock,  Oorporations,  pp.  ard,  8  Hill  (N.  Y.)  248;  State  fi  Fer- 

189,  288,  289;  Grant,  Corporations,  goson,  81 K.  J.  L.  107. 

pp.  221»  228,  288;  1   Dillon,  Man.  *  In  Hoke  «.  Henderson,  4  Dev.  (N. 

Corp.    sect.    168;  Rex  «.   Bower,  1  0.)Ij.  1,25  Am.  Dea  677. 

Bam.  A  Cres.  686;  Rex  «.  Burder,  4  *  Queen  «.  Blisard,  L.  R  2  Q.  R  55. 

T.  R  778;  Rex  «.  Lone,  2  Stra.  920;  « Miller  «.  Supenrisors,  25  Cal.  98. 

Rex  «.  Jones,  2  Stra.  1146;  Hoke  «.  « Riddle  «.  Willard,  10  Ind.  68. 
Henderson,  4  Dev.  (N.  C.)  L.  1,  25 
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§414. 


**  there  must  be  an  intention  to  relinquish  a  portion  of  the  term 
of  the  office,  accompanied  by  the  act  of  relinquishment.  Web- 
ster and  Bichardson  define  the  words  rerign  and  rssiffnatian 
Bubetantially  thas :  to  resign  is  to  give  back,  to  give  np,  in  a 
formal  manner,  an  office;  and  resignation  is  the  act  of  giv- 
ing it  np.  BouYiEB  says,  ^^  resignation  is  the  act  of  an  officer 
by  which  he  declines  his  office,  and  renounces  the  further  right 
to  use  it." 

When^  therefore,  an  unconditional  resignation  is  transmitted 
to  the  proper  officer  with  the  intention  that  it  shall  operate  as 
snch,  it  amounts,  so  far  as  the*officer  making  it  is  concerned,  to 
a  resignation.^ 

§  412.  In  what  Form  made. — ^Where  by  law  a  resignation  is 
required  to  be  made  in  any  particular  form,  that  form  must  be 
substantially  complied  with;  but  where  no  such  form  is  pre- 
scribed, no  particular  mode  is  required,  but  the  resignation  may 
be^made  i>y  any  method  indicative  of  the  purpose.*  It  need  not 
be  in  writing,  unless  so  required  by  law.* 

§  413.  To  whom  Besignation  Is  to  be  made— Statutes  usually 
prescribe  to  whom  the  resignation  of  a  public  officer  is  to  be 
made,  but  in  the  absence  of  such  a  provision  it  is  properly  made 
to  that  officer  or  body  which  is  by  law  authorized  to  act  upon  it 
by  appointing  a  successor,  or  calling  an  election  to  fill  the 
vacancy.* 

§  414.  Besignation  not  complete  until  it  is  accepted. — At 
common  law,  the  resignation  of  a  public  officer  was  not  com- 
plete, so  far  as  the  public  is  concerned,  until  it  was  duly 
accepted  by  the  proper  authorities.'    And  this  rule  prevails  in 


^  State  V.  Clarke,  8  Nev.  619;  State 
«.  Pitts,  49  Ala.  402. 

>1  DiUon  MuQic.  Corp.  g  324. 

*  Barbour  «.  United  States,  17  Ct 
CL  1499;  Van  Orsdall  «.  Hazard,  8 
Hill  (N.Y.)  248. 

« Edwards  «.  United  States,  108  U. 
B.  471. 

'Edwards  «.  United  States,  103  U. 
fi.  471,  citing  1  Eyd  Corp.  c.  8,  sec. 


4;  Willcock,  Corp.  pp.  129,  288.  289; 
Grant,  Corp.  pp.  221,  228,  268;  1 
Dillon  Munic.  Corp.  g  168;  Rex  «. 
Bower,  1  B.  &  C.  585;  Rex  «.  Bur- 
der,  4  T.  R  778;  Rex  v.  Lone,  2 
Stra.  920;  Rex  f>,  Jones,  2  Stra. 
1146;  Hoke  v.  Henderson,  4  Dev.  (N. 
C.)  L.  1,  25  Am.  Dec.  677;  Van 
OrsdaU  v.  Hazard,  8  Hill  (N.  Y.)  248; 
State  «.  Ferguson,  81  N.  J.  L.  107. 
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man  J  of  the  XTnited  States,^  though  not  in  all,*  and,  except 
where  there  is  a  statutory  provision  to  the  contrary,  is  supported 
by  the  weight  of  both  reason  and  authority.  ^' An  officer  may 
certainly  resign,"  says  Chief  Justice  Ruffin,  "but  without 
acceptance  his  resignation  is  nothing,  and  he  remains  in  office." 
He  is,  therefore,  so  far  as  the  rights  of  third  persons  are  con- 
cerned, not  only  still  clothed  with  the  authority,  but  is  subject 
to  the  burdens  of  the  office,  and  he  may  be  compelled  to  per- 
form the  duties,  *  and  is  liable  for  their  non-performanoe,*  as 
before. 

So  where,  because  of  the  office  he  seeks  to  resign,  he  is  ineli- 
gible to  another  office,  he  continues  so  until  his  resignation  is 
accepted.* 

The  reasons  upon  which  this  rule  is  founded  have  been  stated 
in  the  opening  section  of  this  chapter,  and  need  not  be  repeated 
here. 

§  415.  What  amountB  to  an  Aooeptanoe. — The  acceptance  of 
the  resignation,  where  this  is  required,  may  be  manifested  either 
by  a  formal  declaration  or  by  the  appointment  of  a  successor.* 

So  where  the  written  resignation  of  the  officer,  intended  to 


'Acceptftnce  of  the  resignation, 
either  expressly  or  impliedly,  held 
necessary. 

-  Edwards  v.  United  States,  103  IT. 
S.  471  (construing  the  rule  in  Michi- 
gan); States.  Clayton,  27  Kans.  442, 
41  Am.  Rep.  418;  Rogers  v,  Slona- 
lier,  82Eans.  191;  Hoke  «.  Hender- 
son, 4  Dey.  (N.  C.)  L.  1,  25  Am. 
Dec.  677;  Van  Orsdall  v.  Hazard,  3 
Hill  (N.  Y.)  248;  State  «.  Ferguson, 
81  N.  J.  L.  107. 

See  Oregon  v.  Jennings,  110  U.  S. 
74. 

'Acceptance  of  the  resignation. is 
held  unnecessary  in  United  States 
«.  Wright,  1  McLean  (U.  S.  0. 
0.)  509:  People  v.  Porter,  6  OaL  26; 
States.  Clarke,  3  Nev.  519;  State  «. 
Mayor,  4  Neb.  260;  State  v.  Fitts,  49 
Ala.  402;  Bunting  «.  Willis,  27 
Gratt.  (Ya.)  144,  21  Am.  Rep.  338; 
See  also  Olmsted  v.  Dennis,  77  N. 


Y.  378;  United  States  «.  Justioes,  10 
Fed.  Rep.  460. 

Acceptance  presumed  where  resig- 
nation was  filed,  in  proper  office 
without  objection:  Pace«.  People,  60 
111.  432;  Qatesv.  Delaware  County, 
12  Iowa  405. 

•In  Edwards  «.  United  Stat^  103 
U.  S.  471,  mandamus  was  awarded 
to  compel  the  performance  of  official 
duty,  although  the  officer  had  ten- 
dered his  resignation  which  liad  not 
been  accepted. 

And  to  the  same  effect  is  Thomp- 
son «.  United  States,  103  U.  S.  480. 

« But  see  Olmsted  «.  Dennis,  77 
N.  Y.  378. 

•  Rogers  v.  Slonaker,  32  Kans.  101; 
See  also  Bunting  v.  Willis,  27  Oratt 
(Ya.)  144,  21  Am.  Rep.  338. 

•  Edwards  v.  United  States,  108  U. 
S.  471;  WiUcock,  Corporations  289 
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operate  as  saeh,  was  duly  filed  in  the  proper  ofltoe  withoat  objeo> 
tion,  and  was  endorsed  as  his  resignationi  it  was  held  that  this 
was  a  safficient  acceptance,  if  any  was  required.* 

§  416.  When  OfSoer  holds  until  Suooessor  is  ohosen  notwith- 
standing Aooeptanoe  of  his  Besignatlon. — ^Where  the  law  ex* 
pressly  provides,  as  it  does  in  many  States,  that  an  officer  shall 
oontinue  to  hold  his  office  until  his  successor  is  chosen  and  quali- 
fied, he  will,  notwithstanding  the  acceptance  of  his  resignation, 
continue  in  office  and  be  charged  with  all  its  duties  and  responsi- 
bilities until  such  successor  is  chosen  and  qualified.* 

§  417.  Withdrawal  of  Besignation. — *^  A  prospective  resigna- 
tion/? it  is  said,  "may,  in  point  of  law,  amount  but  to  a  notice  of 
intention  to  resign  at  a  future  day,  or  a  proposition  to  so  resign ; 
and,  for  the  reason,  that  it  is  not  accompanied  by  a  giving  up  of 
the  office— possession  is  still  retained  and  may  not  necessarily  be 
surrendered  till  the  expiration  of  the  legal  term  of  the  office, 
because  the  officer  may  recall  his  resignation — may  withdraw 
his  proposition  to  resign.  He  certainly  can  do  this  at  any  time 
before  it  is  accepted ;  and  after  it  is  accepted,  he  may  make  the 
withdrawal  by  the  consent  of  the  authority  accepting,  where  no 
new  rights  have  intervened.'' ' 

But  in  another  case  in  the  same  court  it  is  held  that  where  the 
resignation  is  intended  to  take  effect  immediately,  and  has  been 
delivered  with  that  purpose  to  the  officer  authorized  to  receive 
it,  it  can  not  be  withdrawn  even  with  the  consent  of  the  latter.* 
And  the  same  ruling  has  been  made  in  other  cases.' 

So,  oertainly,  an  accepted  resignation  can  not  be  withdrawn,* 
unless,  perhaps,  in  those  cases  where  the  power  to  accept  and  the 
power  to  fill  the  vacancy  are  in  the  same  officer  or  board. 


t  Gates  «.  Delaware  County,  13 
Iowa,  406;  Pace  o.  People,  60  111. 

*  Badger  «.  United  States,  98  U.  & 
690;  Jones  e.  Jefferson,  66  Tex.  676; 
People  a.  Barnett  Tp.  100  111.  888. 
But  see  Amy  «.  Watertown,  180  IT. 
&801. 

•  Biddle  «.  Wfllard,  10  Ind.  63.  To 
■une  effect.  State  «.  Boecker,  56  Mo. 
17.    See  also  Rogers  v.  Slonaker,  83 


Eans.  191;  State  v.  Clarke,  8  Ner. 
519. 

« State  e.  Haass,  48  Ind.  105,  18 
Am.  Rep.  884. 

i  YoDkey  e.  State,  87  Ind.  386, 341; 
Queen  e.  Mayor,  14  Q.  B.  Dly.  908, 
88  £ng.  Rep.  68. 

•  Pace  9.  People,  50  Dl.  483;  Gates 
9.  Delaware  County,  13  lOwa,  406; 
State  V.  Fitts,  49  Ala.  403. 
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S  ^8.  Biwignatinn  wldl*  inauie. — ^If  the  redgnation  of  an 
offloer  be  made  by  him  whfle  insane,  but  is  accepted  by  the  pro- 
per aathority  in  ignoranoe  of  the  insanity,  and  hiB  eaccesBor  is 
daly  appointed,  the  loss  of  the  office  most  fall  upon  him  who 
resigned  iV 

I  Blake  «.  United  States,  14  Gt  CL  4621 
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OHAPTEK  IV. 


BT  AOOBPTANOB  OF  ANOTHER  OFFICE. 


g  410.  In  general. 

L     BT    AOOBPTABOB    OF    IFOOMFATI- 
BLB  OFFIGB. 

420.  Acceptance  of  second  Office 

incompatible  with  firat  Ta- 
catea  first. 

421.  Same  Subject— Exception. 

423.  What  constitutes  Incompati- 

bility. 
438.  Illustrations  of  incompatible 
Offices. 

424.  Illustrations  of  Offices  not  in- 

compatible. 

425.  No  Proceeding  necessary  to 

enforce  Yacation. 


g  426.  Acceptance  of  second  Office 
is  conclusive  of  Officer's 
Election  to  hold  that  one. 

H.     BT   THS  AOOICFTAKCB  OF  A  FOB- 
BIDDEN  OFFIGB. 

427.  Id  general. 

428.  Distinction  between  Eligibility 

to  Election  and  Power  to 
hold. 

429.  Acceptance  of  forbidden  Office 

vacates  first 

480.  Same  Subject— Not  when  first 

Office  held  under  different 
Government 

481.  Same  Subject— Illustrations  of 

the  Rule. 


§  419.  In  goneraL — ^It  is  contrary  to  the  policy  of  the  law 
that  the  same  individnal  shonld  nndertake  to  perforin  inconsis- 
tent and  incompatible  duties.  So  also,  as  has  been  seen,  it  is 
frequently  provided  by  constitutions  and  statutes  that  oflcers 
holding  offices  of  one  class  or  under  one  authority,  shall  not  also 
hold  an  office  of  a  different  class  or  created  by  a  different  author- 
ity. Prohibitions  of  the  first  kind  arise  under  the  common  law; 
those  of  the  second  are  the  creature  of  express  constitutional  or 
statutory  enactment. 

The  subject  will,  therefore,  be  considered  under  two  heads : 
L  By  the  acceptance  of  an  incompatible  office. 

II.  By  the  acceptance  of  a  forbidden  office. 


I. 


BT  AOOEFTANOB  OF  INOOMPATIBLB   OFFIOB. 

§  420.     Aooeptanoe  of  second  Office  incompatible  with  flrst^ 
vaoatee  first  Officer — ^It  is  a  well  settled  rule  of  the  common  law 
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that  he  who,  while  occupying  one  office,  accepts  another  inoom- 
patible  with  the  first,  vp^ofdcsU)  absolutely  vacates  the  first  office 
and  his  title  is  thereby  terminated  without  any  other  act  or  pro- 
ceeding.^ That  the  second  office  is  inferior  to  the  first  does  not 
affect  the  rale.'  And  eyen  thongh  the  title  to  the  second  office 
fail,  as  where  the  election  was  void,  the  mle  is  still  the  same,  nor 
can  the  officer  then  regain  possession  of  his  former  office  to 
which  another  person  has  been  appointed  or  elected.' 

§  421.  Same  8al:(ieot— Szoeption. — But  an  exception  is  made 
to  the  general  rule  in  those  cases  in  which  the  officer  can  not 
vacate  the  first  office  by  his  own  act,  upon  the  principle  that  he 
will  not  be  permitted  to  thus  do  indirectly  what  he  could  not  do 
directly.  Such  an  acceptance,  it  is  said,  though  it  may  be  ground 
for  amotion,  does  not  operate  as  an  absokUe  avoidance  in  those 
cases  where  a  person  cannot  divest  himself  of  an  office  by  his 
own  mere  act,  but  requires  the  concurrence  of  another  authority 
to  his  resignation  or  amotion,  unless  that  authority  is  privy  and 
consenting  to  the  second  appointment 

'^  Upon  principle,  not  confiicting  with  any  of  the  authorities,*' 
says  Pabkb  J.,  in  stating  this  exception,  '^  it  seems  that  an  officer 
cannot  avoid  his  office  by  accepting  another,  unless  his  office  be 
such  as  he  could  determine  by  his  own  act  simply,  or  unless  that 
authority  concurs  in  the  new  appointment  which  could  accept 
the  surrender  of  or  amove  from  the  old  one."  * 

Such  a  concurrence,  however,  is  implied  where  the  power 
authorized  to  accept  his  surrender  of  the  first  office  appoints  him 
to  the  second.* 

§  422.    What  oonatitates  Incompatibility. — ^This  incompati- 


I  Milward  «.  Thatcher,  2  T.  R.  81; 
Rex  9.  Patteson,  4  B.  &  Ad.  9;  Rex«. 
Hughes,  5  B.  &  C.  886;  Rex  &  Tiz- 
sard,  9  B.  &  0.  418;  State  v.  Brinker- 
hoff,  66  Tex.  46;  Pooler  «.  Reed,  78 
Me.  129;  State  v.  Dellwood,  88  La. 
Ann.  1229;  State  v.  West,  88  La.  Ann. 
1261;  Stubbs  v.  Lee,  64  Me.  196,  18 
Am.  Rep.  261 ;  State  o.  Goff,  16  R.  L 
606,  2  Am.  St.  Rep.  921,  9  Atl.  Rep. 
226;  State  f>.  Buttz,  9  S.  0.  166;  Peo- 
ple «.  Garrique,  2  Hm(K.  T.)98;  Peo- 


ple 9.  Hanifan,  96  111.  420;  Cotton  a. 
Phillips,  66  N.  H.  220;  Eennej  «. 
Goergen,  86  Minn.  190;  Magie  «.  Stod- 
dard, 25  Conn.  666,  68  Am.  Dec.  875; 
People  9.  Nostrand,  46  N.  T.  875; 
States.  Brinkerhoff,  66 Tex.  46;  Bien* 
court  V.  Pasker,  27  Tex.  662;  Bb  parU^ 
Call.  2  Tex.  App.  497. 

>  Milward  v,  Thatcher.  2  T.  R.  81. 

»  Rex  V.  Hughes.  6  B.  &  C.  886. 

«  Rex  V.  Patteson,  4  B.  &  Ad.  0. 

•  State  «.  BrinkerhofC.  66  Tex.  45. 
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bility  which  shall  operate  to  vacate  the  first  office  exists  where 
the  nature  and  duties  of  the  two  offices  are  such  as  to  render  it 
improper,  from  considerations  of  public  policy,  for  one  person 
to  retain  both.  ^  v 

It  seems  to  be  well  settled  that  the  mere  physical  impossibility 
of  one  person's  performing  the  duties  of  the  two  offices  as  from 
the  lack  of  time  or  the  inability  to  be  in  two  places  at  the  same 
moment,  ia  not  the  incompatibility  here  referred  to.*  It  must 
be  an  inconsistency  in  the  functions  of  the  two  offices,  as  judge 
and  clerk  of  the  same  court,  claimant  and  auditor,  and  the  like.' 
^  Where  one  office  is  not  subordinate  to  the  other,  nor  the  rela- 
tions of  the  one  to  the  other  such  as  are  inconsistent  and  repug- 
nant, there  is  not,"  says  Folqbb  J.,  ^Uhat  incompatibility  from 
which  the  law  declares  that  the  acceptance  of  the  one  is  the  vacar 
tion  of  the  other.  The  force  of  the  word,  in  its  application  to 
this  matter  is,  that  from  the  nature  and  relations  to  each  other, 
of  the  two  places,  they  ought  not  to  be  held  by  the  same  person, 
from  the  contrariety  and  antagonism  which  would  result  in  the 
attempt  by  one  person  to  faithfully  and  impartially  discharge  the 
duties  of  one,  toward  the  incumbent  of  the  other.  Thus  a  man 
may  not  be  landlord  and  tenant  of  the  same  premises.  He  may 
be  landlord  of  one  farm  and  tenant  of  another,  though  he  may 
not  at  the  same  hour  be  able  to  do  the  duty  of  each  relation. 
The  offices  must  subordinate,  one  the  other,  and  they  must,^^  se^ 


*  Bryan  «.  Cattell»  15  Iowa  588; 
People  V.  Green,  58  N.  T.  295;  Stubbe 
9.  Lee,  64  Me.  195, 18  Am.  Rep.  251; 
State  V.  Battz,  9  S.  C.  156;  People  e. 
Green,  5  Daly  (N.  Y.)  254;  State  e. 
Goff,  15  R  I.  505,  9  AtL  Rep.  226,  9 
Am.  St.  Rep.  921;  State  v.  Brown,  5 
R  1. 1, 11 ;  State  e.  Feibleman,  28  Ark. 
424. 

*Tbe  definition  given  in  Bacon's 
Abridgement,  Vol.  8,  tit  Offices.  K. 
"  Offices  are  said  to  be  incompatible 
and  inconsistent  so  as  to  be  executed 
by  tbe  same  person,  when  from  the 
multiplicity  of  business  in  them  they 
oan  not  be  executed  with  care  and 


ability;  or  when,  their  being  subordi- 
nate and  interfering  with  each  other, 
it  induces  a  presumption  they  can  not 
be  executed  with  impartiality  and 
honesty,"  and  that  by  Baglbt,  J.,  in 
Rex  «.  Tizzard,  9  B.  &  G.  418,  421, 
that  "two  offices  are  incompatible 
where  the  holder  can  not  in  every  in- 
stance discharge  the  duties  of  each," 
seem  in  some  degree  contrary  to  the 
text;  but  the  rule  in  the  text  is  sup- 
X>orted  by  the  best  considered  authori- 
ties. See  cases  cited  in  preceding 
note. 

*  See  cases  dted  in  note  1  of  this 
section. 
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have  the  right  to  interfere,  one  with  the  other,  before  they  are 
incompatible  at  common  law."  ^ 

§428.  niufltrationa  of  inoompatible  Qffloes. — ^In  acoordanoe 
with  the  rale  of  the  last  section  it  is  held  that  the  following 
ofllces  are  incompatible  and  that  the  acceptance  of  the  second 
vacates  the  first :  that  of  town  clerk  and  that  of  alderman  ; '  that 
of  trial  justice  and  that  of  deputy  sheriff ;  *  that  of  justice  of  the 
peace  and  that  of  constable,*  sheriff,  deputy  sheriff  or  coroner;' 
that  of  depnty  sheriff  and  that  of  justice  af  the  peace;*  that  of 
a  pmdential  committee  and  that  of  auditor  of  a  school  district; ' 
that  of  state  solicitor  and  that  of  member  of  congress ;  *  that  of 
councilman  and  that  of  city  marshal ;  *  that  of  justice  of  the  dis- 
trict court  and  that  of  deputy  sheriff ;  ^  that  of  postmaster  and 
that  of  judge  of  the  county  court." 

§  424.  niuatratlona  of  Offloes  not  inoompatible. — On  the 
other  hand  the  following  offices  have  been  held  to  be  not  incom- 
patible: that  of  school  director  and  that  of  judge  of  elections;" 
that  of  clerk  of  a  school  district  and  that  of  collector  of  the  dis- 
trict ;  ^  that  of  member  of  the  assembly  and  that  of  clerk  of  the 
court  of  special  sessions ;  ^*  that  of  supervisor  of  a  county  and  that 
of  deputy  clerk  of  the  circuit  court  of  the  county ;  ^  that  of  clerk 
of  the  district  court  and  that  of  court  commissioner ; "  that  of  crier 
and  that  of  messenger  of  a  courL^^ 

§  425.  No  prooeeding  neoessary  to  enforce  Vacation. — As 
stated  in  the  general  rule,  the  acceptance  of  the  second  office 


>In  People  «.  Oreen,  68  K.  Y. 
295. 
>  Rex  V,  Tizzard,  9  B.  &  C.  418. 

•  StabbB  «.  Lee,  64  Me.  196,  18  Am. 
Rep.  261. 

«  Magie  «.  Stoddard,  96  Conn.  666^ 
68  Am.  Dec.  876;  Pooler  v.  Reed,  78 
Me.  129. 

•  Opinion  of  Judges,  8  Maine,  486L 

•  Wilson  «.  King,  8  litteU  (Ey.) 
467,  14  Am.  Dec.  84. 

T  Ck>tton  V.  Phillips,  66  N.  H.  220. 

•  Stote  V.  Buttz.  9  8.  C.  166. 

•  State  9.  Hoyt,  2  Oregon,  246. 


*•  State  9.  Goff,  16  R  I.  606,  2  Am. 
St.  Rep.  921,  9  Atl.  Rep.  226. 

"  Hoglan«.  Carpenter,  4  Bosh  (Ey.) 
89. 

>'  In  re  District  Attorney,  11  PhUa. 
646. 

**  Rowland  9,  Luce,  16  Johns.  (N« 
Y.)  186. 

>«  People  9.  Green,  68  N.  Y.  2Q8b 
aifirming6Daly  264. 

**  State  9.  Feibleman,  28  Ark.  424. 

'*  Eenney  e.  Goergen,  36  Minn.  190, 
81  N.  W.  Rep.  210. 

"  Preston  v.  United  States,  87  Fed. 
Rep.  417. 
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ipso  faaU>  vacates  the  first.  Ko  proceeding,  therefore,  by  quo 
VHMrra/mto  or  otherwise,  is  necessary  in  order  to  declare  or  com- 
plete the  vacation  of  the  first  office,  bnt  it  may  be  at  once  filled 
again  either  by  appointment  or  election  as  the  law  provides.^ 

§  436.  Aooeptaaoe  of  aeoond  Office  is  oonolusive  of  Offloer's 
Sleotlon  to  hold  fhat  ozie. — ^Upon  his  election  or  appointment  to 
the  second  office,  the  officer  has  a  right  to  elect  which  of  the  two 
he  will  have  and  retain,  bnt  his  election  must  be  deemed  to  be 
made  when  he  accepts  and  qnalifies  for  the  second.* 

As  is  said  by  Afplbton,  0.  J.,  ^'  Where  one  has  two  incom- 
patible offices,  both  can  not  be  retained.  The  public  has  a  right 
to  know  which  is  held  and  which  is  surrendered.  It  shonid  not 
be  left  to  chance,  or  to  the  uncertain  and  fluctuating  whim  of 
the  office  holder  to  determine.  The  general  rule,  therefore,  that 
the  acceptance  of  and  qualification  for,  an  office  incompatible 
with  one  then  held  is  a  resignation  of  the  former,,  is  one  certain 
and  reliable,  as  well  as  one  indispensable  for  the  protection  of 
the  public."  • 

IL 

B7  THB  AOOEFTANOB  OF  A  FORBIDDEN  OFFIOB. 

§  427.  In  generaL — From  motives  of  public  policy,  it  is  fre- 
quently provided  in  the  state  constitutions  and  statutes  that  a 
person  shall  not  at  the  same  time  hold  an  office  of  trust  or  pro- 
fit both  under  the  State  and  under  the  Federal  government ;  that 
persons  holding  judicial  offices  shall  not  at  the  same  time  hold 
other  offices  of  trust  or  profit ;  that  a  person  shall  not  at  the 
iame  time  hold  two  offices  of  trust  or  profit,  and  the  like. 

These  provisions  often  cover  substantially  the  same  ground  as 
the  common  law  prohibition  against  holding  incompatible  offices ; 

'  Bex  V.  Trelawney,  8  Burr  1616;  erhoff,  66  Tex.  4S;  Stubbs  «.  Lee,  64 

Milward  «.  Thatcher,  S  T.   R.   81  Me.  196, 18  Am.  Rep.  251;  CSottonv. 

Rex  «.  TIzzaid,  9  B.  &  0.  418;  Ptoo-  Pbmips,   (56  N.    H.   SdO;  Pooler  «. 

pie  «.  Hanifan.  06  111.  420;  State  «.  Reed,  78  Me.  129. 

Dellwood,  88  La.  Ann.  1229;  People  •  State  v.  Brlnkerhoff,  66  Tex.  4S. 

t.  Oarrique,  2  Hill  (N.  Y.)  98;  State  •Stubbe  o.  Lee,  64  Me.  196, 18  Am. 

a.   Butti,   9  8.    0.    166;   Shell,    a.  Rep.  261. 
Ooufliia,  77  Ya.  828;  State  «.  Brink- 
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bnt  they  also,  in  many  cases,  go  farther  than  that  and  arbitrarily 
prohibit  the  holding  of  two  offices  which  the  common  la^  might 
not  declare  incompatible. 


§  428.     Distinction  between  Eligibility  and  Power  to  holcL-* 

As  has  been  seen  in  an  earlier  portion  of  the  work,  it  is  fre- 
qnently  declared  that  persons  holding  one  office  shall  be  ineli* 
gible  to  election  to  another,  either  generally  or  of  a  certain  kind. 
These  provisions  being  held  to  incapacitate  the  incumbent  of  the 
first  office  to  election  to  the  second,  it  follows  that  any  attempted 
election  to  the  second  is  void  and  that  if,  by  color  of  it,  he 
attempts  to  hold  the  second  office  he  will  be  removed  from  it' 
It  is  thns  the  second  office  which  is  vacated  instead  of  the  first 
In  Oalifornia,  however,  nnder  a  constitutional  provision  that 
**  no  person  holding  any  lacrative  office  under  the  United  States  or 
any  other  power,  shall  be  eligible  to  any  civil  office  of  profit 
under  this  State,"  it  is  held  that  this  means  eligibility  to  hold 
office  as  well  as  to  be  elected  to  it,  and  hence  disqualifies  a  person 
holding  a  civil  office  of  profit  under  the  state,  e.  g.  that  of  county 
supervisor,  from  continuing  to  hold  this  office  after  he  had 
received  and  entered  upon  a  lucrative  office  under  the  United 
States,  as  that  of  postmaster.* 

§  429.  Aooeptanoe  of  forbidden  OfOoe  vaoates  first — Where, 
however,  it  is  the  holdvag  of  two  offices  at  the  same  time  which 
is  forbidden  by  the  constitution  or  the  statutes,  a  statutory  incom* 
patibility  is  created,  similar  in  its  effect  to  that  of  the  common 
law,  and,  as  in  the  case  of  the  latter,  it  is  well  settled  that  the 
acceptance  of  a  second  office  of  the  kind  prohibited,  operates 
vp%o  facto  to  absolutely  vacate  the  first.* 

No  judicial  determination  is  therefore  necessary  to  declare  the 


1  Crawford  «.  Dunbar,  53  Oal.  86; 
Vogel  V.  State,  107  Ind.  874;  In  re 
Corliss,  11  R  L  688,  28  Am.  Rep. 
538. 

•  People  V.  Leonard,  78  Cal.  280,  14 
Pac.  Rep.  858. 

•People  «.  Brooklyn,  77 N.  T.  508, 
88  Am.  Rep.  659;  Shell  v.  Cousins,  77 
Ya.  828;  State  «.  Newhouse,  29  La. 
Ann.  824;  State  «.  Arata,  82  La.  Ann. 
198;  State  9.  Dell  wood,  83  La.  Ann. 


1229;  State  «.  West,  88  La.  Ann. 
1261;  State  «.  Draper,  45  Mo.  866; 
Dickson  «.  People,  17  111.  191;  Folti 
«.  Eerlin,  105  Ind.  221,  55  Am.  Rep. 
197;  Dailey  «.  State,  8  Blackf.  (Ind.) 
829;  Creighton  «.  Piper,  14  Ind.  188; 
State  V.  Kirk,  44  Ind.  401,  15  Am. 
Rep.  239;  Lucas  «.  Shepherd,  16  led. 
868;  Howard  «.  Shoemaker,  85  Ind. 
Ill 
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Tacancy  of  the  first,  but  the  moment  he  accepts  the  new  office 
the  old  one  becomes  vacant.  As  is  said  in  one  case,  ^^His 
acceptance  of  the  one  was  an  absolute  determination  of  his  right 
to  the  other,  and  left  him  ^no  shadow  of  title,  so  that  neither 
£uo  toarranto  nor  amotion  was  necessary.'  "  ' 

§  430.  Same  8iil]ject— Not  when  first  Offioe  held  under  dif* 
fteent  Goyemment. — But  an  exception  is  made  to  this  rule  where 
the  first  office  is  held  under  a  different  government  from  that 
^which  conferred  the  second. 

Thus  in  Indiana,  under  a  constitutional  declaration  that  no 
person  shall ''  hold  more  that  one  lucrative  office  at  the  same 
time,"  it  was  held  that  where  one  who  at  the  time  of  his  election 
to  one  lucrative  office,  that  of  township  trustee,  holds  another 
lacrative  office,  that  of  United  States  postmaster,  he  will  be 
compelled  to  vacate  the  second  office  which  he  held  under  the 
State.* 

"  It  is  doubtless  the  general  rule,"  said  the  court  by  Elliott, 
J.,  "  that  where  a  man  accepts  an  office  held  under  the  State,  he 
vacates  another  held  under  the  same  sovereignty.' 

But  the  reason  of  the  rule  fails  when  applied  to  offices  held 
nnder  different  sovereignties,  and  where  the  reason  of  the  rule 
fails,  so  also  does  the  rule.  There  is  reason  for  the  rule  where 
the  offices  emanate  from  the  same  government,  but  none  where 
the  offices  are  created  by  different  governments.  The  National 
law  neither  creates  nor  governs  a  State  office ;  neither  inducts 
the  officer  into  office  nor  expels  him  from  it ;  neither  fixes  his 
qualifications  nor  prescribes  his  disabilities.  On  the  other  hand, 
the  State  law  exerts  no  dominion  over  the  Federal  officer  as  an 
officer,  neither  prescribes  his  qualifications  nor  declares  his  disa- 
bilities,  and  it  is  therefore  logically  inconceivable  that  the  accep- 
tance of  an  office  existing  under  a  State  law  vacates  an  office 


'People  9.  Brooklyn,  77  N.  Y,  508,  (Ind.)82g;  Lucas  v.  Shepherd,16  Ind. 

88   Am.   Bep.  659;  Wbiting  v.  Car-  868;  Creighton  v.  Piper,  14  Ind.  188 

rique,  2  Hill  (N.  Y.)  98;  People  «.  Howards.  Shoemaker,  85  Ind.  Ill 

Nostrand.  46  N.  Y.  881;  People  «.  Cotton  v.   PhillipB.  66   N.  H.  280 

Green,  68  N.  Y.  804.  Milward  v.  Thatcher,  2  T.  R.  81 ;  Peo- 

>FoltsE  «.  Kerlin,  106  Ind.  221.  66  pie  «.  Hanifan,  96   Ul.  420;  Stubbs 

Am.  Rep.  197.  v.  Lee,  64  Me.  196,  18  Am.  Rep.  861; 

» Citing  Dailey  v.  State,  8  Blackf .  Shell  «.  Cousins,  77  Ya.  888. 
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existing  under  a  National  law.  Where,  as  here,  a  man  elected 
to  a  State  office  persists  in  retaining  a  Federal  office,  actually 
remains  in  it,  enjojingits  emoluments  and  discharging  its  duties, 
be  does  not,  in  legal  contemplation  and  certainly  not  in  fact, 
vacate  it  by  entering  into  an  office  existing  under  the  laws  of  the 
State,  and  for  this  plain  reason  the  laws  of  the  State  do  not 
operate  upon  Federal  offices.  Our  laws  do  not  extend  to  offices 
created  by  the  general  government,  and  no  act,  that  an  officer 
acting  under  our  laws  can  do,  can  vacate  an  office  upon  which 
our  laws  do  not  operate.  Nothing  done  under  our  laws  can 
operate  where  our  laws  are  without  effect  We  must  therefore 
hold  that  a  man  can  be  expelled  from  a  State  office  who  persists 
in  holding  one  given  him  by  the  Federal  government|  or  we 
must  concede  that  the  courts  of  Indiana  cannot  control  a  citizen 
who  assumes  to  hold  office  in  direct  violation  of  the  Constitution. 
This  concession  will  not  be  made." 

But  this  exception  made  by  the  court  must,  it  is  believed,  be 
limited  to  the  exact  state  of  facts  before  the  court,  »•  «.  where 
the  Federal  office  is  accepted  first,  for  if  the  order  of  events  had 
been  reversed  and  the  Federal  office  had  been  accepted  second, 
the  court  would  have  had  no  difficulty  in  declaring  the  first 
yacated  under  the  general  rule  without  making  the  exception  in 
its  application  whore  the  offices  are  held  under  different  sov- 
ereignties. And  the  cases  are  numerous  in  which  under  express 
provisions  the  State  office  has  been  held  vacated  by  the  subse- 
quent acceptance  of  the  Federal  office.^ 

§  431.  Same  Sul^eot— XUustrationa  of  the  Bule, — ^The  general 
rule  may  be  illustrated  by  the  following  applications  of  it: 
Where  the  constitution  provides  that  no  person  holding  any 
lucrative  office  under  the  State;  shall  be  a  member  of  the 
general  assembly,  one  who  accepts  an  election  to  the  assembly 
while  holding  the  office  of  circuit  judge  vacates  the  latter  office;* 
where  the  constitution  provides  that  no  person  holding  an  office 
of  honor  or  profit  under  the  United  States  shall  hold  any  office 
of  honor  or  profit  under  the  State,  a  person  who  is  a  director  of 

«  See  Dickson  «.  People,  17  ni.  191;      Tex.  W7;   State  «l   Butts,  »  a  0. 
People  9.  Brooklyn.  77  N.  Y.  508, 88      156. 
Am.  Rep.  669;  State  9.  DeOress,  58         >State  t.  Draper.  45  Mo.  856. 
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a  State  deaf  and  damb  asylnm,  yaoates  this  office  wlien  be  accepts 
that  of  United  States  marshal ; '  where  the  constitntion  prohibits 
one  person  from  holding  two  lucrative  offices  at  the  same  time, 
one  who  holds  the  office  of  conntj  recorder  vacates  it  if  he 
accepts  that  of  county  commissioner^'  or,  if  holding  that  of 
connty  commissioner,  vacates  it  npon  accepting  that  of  deputy 
treasurer,'  or,  if  holding  that  of  prison  director,  he  vacates  it  upon 
accepting  that  of  mayor;  ^  under  a  constitutional  provision  that 
no  person  shall  hold  more  than  one  office  of  trust  or  profit  at 
the  same  time,  the  office  of  jury  commissioner  is  vacated 
by  accepting  that  of  police  commissioner,'  member  of  school 
board  or  tax  assessor,'  and  that  of  member  of  the  board  of 
health  is  vacated  by  accepting  that  of  jury  commissioner; '  where 
the  constitution  provides  that  ^^sherifb  shall  hold  no  other 
office,"  the  acceptance  of  any  second  office  vacates  the  first ; '  a 
jfortioHj  where  the  charter  of  a  city  prohibits  an  alderman  from 
holding  any  other  office,  and  provides  that  by  his  election  to  and 
acceptance  of  another,  his  office  as  alderman  shall  immediately 
become  vacant,  an  alderman  who  is  elected  to  Oongress  and 
accepts  the  office  ipsofaoto  vacates  his  office  of  alderman.' 

'Dlekwm  •.  Fteple,  17 DL  191.  ^State  «l  Dellwood,  88  La.  Ann. 

*Dail^  «.  State,  8  Blackl  (Ind.)  Id99;  State  t.  West,   88  La.  Ann. 

889.  1261. 

"Lucas  a  Shepherd,  16  Ind.  868.  ^  state  «.  Arata»  83  La.  Ann.  198, 

« Howard   a    Shoemaker,  85  Lid.         'Shell  a  Ck^udns,  77  Ya  838. 
m.  •People  a  Brooklyn,    77  N.  Y. 

'State  a  Kewhons^  89  La  Ann.  608,  88  Am.  Rep.  669. 
J34. 
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CHAPTER  V. 


BY  ABANDONMBNT  OF  OFFICB. 


I  489.  In  general^What  indadedin 
thU  Chapter. 

I.   BT  RBFUBnTG  OR   KBOLBCTIHG  TO 
QUAUFT. 

488.  Mere  Delay  in  qualifying  no 

Abandonment. 
484  Refusal  or  Neglect  to  qualify 

at  all  vacates  Office. 

n.  BT  BBFU8INO  OB  NBGLBOTIKG  TO 
PBBFOBM  DUTIBS. 

486.  Continued  Refusal  or  Neglect 
to  perform  Duties  consti- 
tutes Abandonment 

486.  Judgment   of   Ouster  neces- 

sary. 

UL     BT     BBICOYAL   FBOM  TUB     DIB- 
TBIOT. 

487.  Officer  usually    required    in 


District  for  which  he  wis 
elected. 

488.  Permanent  Removal  from 
District  operates  as  Aban- 
donment 

489  Same  Subject— Illustrations. 

440.  Office  once  abandoned  cannot 

be  resumed. 

IT.  BT  BKGAOIBO  IB  BBBBLUOR. 

441.  Officer  who    rebels    against 

(Government  forfeits  Office. 

V.   BT  DBATH. 

442.  Death  of  single  Officer  cre^ 

ates  Vacancy. 
448.  Survivor  of  two  or  more  OiB- 
cers  may  execute  Office. 


§  432.    In  general— What  indlnded  in  this  Chapter. — An  office 
may  also  become  vacant  by  its  abandonment  by  the  officer.  Such 
an  abandonment  may  be  evidenced  by  a  variety  of  acts  and 
events,  and,  while  the  classification  may  not  be  the  best  possible, 
there  will,  for  convenience  sake,  be  treated  nnder  this  head,  the 
the  vacation  or  abandonment  of  the  office : — 
I.  By  refusing  or  neglecting  to  qualify ; 
IL  By  refusing  or  neglecting  to  perform  the  duties; 
III.  By  removing  from  the  district; 
lY.  By  engaging  in  rebellion ; 
V.  By  death. 
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B7  BKFUSINO  OB  NBGLBOTINa  TO  QTTALIFr. 

§  483.  ICere  Delay  in  quaUfying  no  Abandonment. — As  has 
been  seen,  statates  requiring  qualification  for  office  nsnallj 
prescribe  that  the  oath  shall  be  taken,  and  the  bond,  if 
any,  shall  be  given  within  a  fixed  time  after  the  election  or 
appointment,  and  declare  that  a  failure  to  do  so  shall  render 
the  office  vacant.^  But,  as  has  also  been  seen,  these  statutes  are 
Qsnallj  construed  to  be  director;/  only  and  not  mandatory,  and 
that  it  is  therefore  held  that  while  the  neglect  to  qualify  within 
the  time  prescribed  may  be  a  cause  for  forfeiture  and  may  ren- 
der the  officer's  title  voidable  and  defeasible,  it  does  not  ipso 
facto  operate  as  an  absolute  vacation  of  the  office.'  He  is  at 
least  an  officer  de  facto.* 

If,  therefore,  notwithstanding  the  delay,  the  officer  afterwards 
qualifies,  and  the  public  authorities,  charged  with  that  duty 
accept  and  approve  of  his  qualification,  his  default  is  waived,  and 
his  title  becomes  perfect* 

Mere  delay,  then,  in  qualifying  can  not  be  deemed  to  be  an 
abandonment  of  the  office.' 

A  fortiori  is  this  so  where  the  delay  is  occasioned  not  by  the 
fault  of  the  o$oer  but  by  that  of  the  public  authorities,  as  by  a 
wilful  and  unjust  refusal  to  issue  his  certificate  *  or  approve  his 
bond.' 

§  434.  fieftual  or  Neglect  to  qualify  at  all  vaoates  Ofiloe.^ 
But  the  continued  and  absolute  refusal  or  neglect  to  qualify  at 
all  and  to  enter  upon  the  discharge  of  his  duties,  must  operate, 
BO  f ar  as  the  delinquent  himself  is  concerned,  in  vacating  his 
title  to  the  office.'    The  office,  however,  does  not  ordinarily  be- 

1  See  anU,  g  268.  44  Ga  501 ;  Cronin  v.  Gundy,  16  Hun 

•See  aikU,  g  265.  (N.  Y.)  520;  State  «.  Toomer,  7  Rich. 

•See  0100,8  829.  (S.  C.)216. 

•  City  of  Chicago  «.  Gage,  95  111.          'State    «.    Colvig,    15  Greg.  67; 


I,  85  Am.    Rep.    182;   People  «.  State  9.  Peck,  80  La.  Ann.  I.  280. 
HoUey,  12  Wend.  (N.  Y.)  481;  State         « People  «.  May  worm,  6  Mich.  146. 
a  Churchill,  41  Mo.  41;  State  t>.  For-         »  State  «.  Dahl,  65  Wia  610. 
ter,  7  Ind.  204;  Roes  «.  Williamson,         •  See  anU,  %  266. 
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come  vacant   iaasmuch  as  the  prior   incambent  usaaUj  holdi 
over.' 

IL 


BT  BEFUSING  OB  NBGLBOTING  TO  PEBFOBM  DTTTIBS. 

§  435.  Ck>iitinued  BeAiaal  or  Neglect  to  perform  Duties  ood- 
stitutes  Abaadonment. — ^Public  offices  are  held  upon  the  implied 
condition  that  the  officer  will  diligently  and  faithfully  execute 
the  dnties  belonging  to  them,  and  while  a  temporary  or  acci- 
dental failure  to  perform  them  in  a  single  instance  or  dnring  a 
short  period  will  not  operate  as  an  abandonment,*  yet  if  the 
officer  ref OSes  or  neglects  to  exercise  the  functions  of  the  office 
for  so  long  a  period  as  to  reasonably  warrant  the  presumption 
that  he  does  not  desire  or  intend  to  perform  the  duties  of  the 
office  at  all,  he  will  be  held  to  have  abandoned  it,  not  only  when 
his  refusal  to  perform  was  wilful,'  but  also  where,  while  he 


1  See  an(0^  8  897. 

I  Thus  a  mere  temporaiy  inability 
by  sickness  to  perform  the  duties, 
thougli  continuing  for  fifty  days,  will 
not  amount  to  an  abandonment.  State 
•.  Baird,  47  Mo.  801.  See  also  State 
(9.  Allen,  21  Ind.  616,  88  Am.  Dec. 
867. 

s  People  0.  Hartwell,  67  Cal.  11; 
King  V,  Rook,  Oro.  Car.  491 ;  Rex 
0.  Wells,  4  Burr,  9004;  State  v.  Allen, 
81  Ind.  616, 88  Am.  Dea  867;  People 
«.  Kingston,  T.  R  Co.  28  Wend. 
(N.  Y.)  198,  85  Am.  Dec.  651.  In  this 
case,  C.  J.  Nblson  said: 

"  It  is  laid  down  as  a  general  prin* 
|Ciple,  that  if  an  officer  acts  contrary 
to  the  nature  and  duty  of  his  office, 
or  refuses  to  act  at  all,  he  forfeits  it; 
and,  if  granted  by  patent,  he  may  be 
turned  out  by  seire  facias:  6  Bac.  210, 
212,  tit  Offices  and  Officers;  Earl  of 
Shrewsbury's  Case,  9  Co.  60;  Sir 
George  Reynel's  Case.  9  Co.  98;  for 
in  every  grant  of  an  office  there  is  an 
implied  condition  that  the  grantee 
will  diligently  and  faithfully  execute 


the  duties  of  it.  Lord  Coke  says,  in 
the  Earl  of  Shrewsbury's  Case,  9  Coke 
60,  that  there  are  three  causes  of  for- 
feiture: 1.  Abuser;  2.  Non-user;  and 
8.  Refusal.  The  first  is  where  the 
sheriff  or  Jailer  permits  a  voluntary 
escape,  or  abuses  the  prisoners,  etc. ; 
or  a  forester  or  parker  cuts  wood, 
unless  for  necessary  brush.  The  sec- 
ond, where  the  officer  is  concerned  in 
the  administration  of  Justice,  or  of  the 
commonwealth,  and  n^lects  to  at* 
tend  upon  his  duties;  and  the  third, 
where  he  is  bound  to  attend  upon  re- 
quest, and  refuses;  in  either  case,  the 
office  is  forfeited.  Sickness  is  an  ex- 
cuse; but  in  the  case  of  a  searcher  of 
a  port,  voluntary  absence  when  search 
should  be  made,  is  not.  King  v.  Rooks, 
Cro.  Car.  491.  And  Lord  Holt  held 
that  the  voluntary  absence  of  a  re- 
corder of  Ipswich,  he  holding  a  pub- 
lic office,  was  cause  of  forfeiture, 
though  no  inconvenience  ensues: 
Queen  «.  BalifCs  of  Ipswich,  2  IxL 
Raym.  1287.  Mr.  Hawkins  doubts 
this,  but  adds  that  he  who  so  far  neg^ 
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intended  to  vacate  the  office,  it  was  because  be  in  good  faitb  but 
mistakenly  supposed  be  bad  no  rigbt  to  bold  it.' 

Wbere,  bowever,  wbile  desiring  and  intending  to  bold  tbe 
office  if  be  has  a  legal  rigbt  to  do  so,  and  with  no  desire  or  inten- 
tion wilf ally  or  parposely  to  abandon  it,  be  vacates  it  in  defer- 
ence to  the  reqairements  of  a  public  statute  which  is  afterwards 
declared  unconstitutional,  such  a  surrender  will  not  be  deemed 
an  abandonment,  and  upon  the  overthrow  of  the  law,  during  his 
term,  he  may  recover  the  office.* 


tects  a  public  office  as  plainly  to  ap- 
|iear  to  take  no  care  of  it,  sliould 
jrather  be  immediately  displaced  than 
ithe  public  be  in  danger  of  suffering 
Idamage:  1  Hawk.  311,  b.  1,  c.  67, 
Isec  1.  Lord  Mansfield,  in  Rex  v, 
jWells  Corporation,  4  Burr.  2004,  said 
that  a  general  neglect  or  refusal  to 
attend  to  the  duties  of  a  public  office 
Is  a  reason  of  forfeiture—a  deter- 
mined neglect  or  wilful  refusal—but  a 
single  instance  of  omitting  to  attend 
When  no  x)articular  business  was  ex- 
pected, nor  in  fact  happened,  is  a  very 
different  case.  It  is  said  that  one  neg- 
ligent escape  by  a  sheriff  is  not  a  cause 
of  forfeiture,  but  that  one  voluntary 
escape  is;  so  of  two  or  more  negli- 
gent escapes:  5  Bac.  210;  4  Burr.  2007. 
Thus  it  will  be  seen  that  the  franchise 
of  an  office  held  upon  the  implied 
condition  of  diligently  and  faithfully 
executing  the  duties  belonging  to  it, 
may  be  forfeited  by  general  neglect, 
or  wilful  refusal  to  perform.  The 
ingredient  of  a  bad  or  corrupt  motive 
need  not  enter  into  the  cause:  it  is 
enough  if  the  duty  is  neglected  or  de- 
signedly omitted." 

>  As  where  the  failure  to  perform 
was  owing  to  the  mistaken  opinion 
that  another  had  been  elected  and  the 
officer  nuide  no  attempt  to  perform 
for  a  period  of  two  years.  People  «. 
Hartwell,  67  Oal.  11. 

sTumipseed  v.  Hudson,  60  Miss. 

),  19  Am.  Rep.  15.    In  this  case 


plaintiff  was  elected  to  an  office  in 
1871  for  the  term  of  four  years.  In 
1873  an  act  was  passed  providing  for 
an  election  in  November  of  that  year 
to  fill  said  office.  Among  the  candi- 
dates for  such  election  were  the  plain- 
tiff and  defendant,  who  entered  into 
an  agreement  to  abide  the  result  of 
a  primary  election.  At  the  primary 
election  the  defendant  was  selected 
and  in  November  he  was  elected,  and 
thereupon  qualified  and  took  posses- 
sion of  the  office,  plaintiff  surrender- 
ing the  same.  The  statute  was  after- 
wards decided  to  be  unconstitutional 
and  the  election  void,  and  plaintiff 
brought  this  action  to  recover  posses- 
sion of  the  office.  Bdd  (1),  that  the 
plaintiff  was  not  estopped  by  the 
agreement  with  tbe  defendant.  (The 
court  cite  and  discuss  upon  this  point 
Alexander  v,  Walter,  8  Gill.  ( Md.) 
289.  60  Am.  Dec.  688;  Dezell  «.  Odell, 
8  Hill  (N.  Y.)  215,  88  Am.  Dec.  628; 
Taylor  v.  Zepp,  14  Mo.  482,  56  Am. 
Dec.  118;  Phillips  v.  Cooper,  60  Miss. 
722;  Holman  o.  Johnson,  Cowp.  848; 
Langdon  «,  Doud,  10  Allen  (Mass.) 
488;  Howard  o.  Hudson,  2  EL  &  B. 
1;  Audenried  o.  Betteley.  6  Allen 
(Mass.)  883,  81  Am.  Dec.  766;  Plumer 
o.  Lord,  9  Allen  (Mass.)  466,  85  Am. 
Dec.  778;  Jorden  o.  Money,  5  H.  L. 
Cas.  186;  White  v.  Walker,  81  111 
422;  Harris  v.  Brooks,  21  Pick.  (Masa) 
195,  82  Am.  Dec.  262;  Colton  «. 
Beardsley,  88  Barb.  N.  T.  29;  Regina 
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§  486.  Judgment  of  Ouster  neodBsary. — Bat  while  snch  an 
abandonment  is  clearly  a  caose  for  a  forfeitare,  it  is  ordinarily 
held  that  it  does  not  of  itself  create  a  completed  vacancy,  bat 
that  a  judicial  determination  of  the  fact  is  necessary  to  render  it 
eondasiye,* 

IIL 

BT  BEMOTAL  FROM   THB  DISTBIOT. 

§  487.  Officer  usually  required  to  reelde  in  Diatriot  for  wbidh 
he  was  elected. — As  has  been  seen  in  an  earlier  section,*  it  is 
nsnally  provided  that  public  officers  shall  reside  in  the  district 
for  and  from  which  they  are  elected,  and  the  statutes  generally 
provide  farther  that  the  office  shall  become  vacant  upon  their 
ceasing  to  reside  within  said  district.  The  reasons  for  these  pro- 
visions are  found  in  obvious  requirements  of  public  policy. 

§  438.  Permanent  Bemoval  from  District  operates  as  Aban- 
donment.— Where  the  law  thus  requires  the  officer  to  reside 
within  the  district  which  he  represents,  and  a  fortiori  so  where 
it  expressly  declares  that  his  removal  from  the  district  shall 
create  a  vacancy,  a  permanent  removal  from  the  district  repre- 
sented will  be  deemed  an  abandonment  of  the  office  and  a 
vacancy  will  result* 

But  a  merely  temporary  removal  for  a  limited  time  and  with 
no  intention  to  abandon  or  surrender  the  office  or  to  cease  to  per- 
form its  duties,  will  not  have  this  effect.* 

§  439.  Same  Subjeot— Illustrations. — ^Thus,  where  a  county 
officer  leaves  the  county  with  his  family  with  the  intention  not  to 
return,*  or  goes  to  another  State  with  the  intention  of  there 


o.  Qreene,  2  Q.  B.  460;  Butts  o.  Wood, 
87  N.  Y.  817;  Gray  «.  Hook,  4  N.  Y. 
449;  (d),  that  such  agreement  and  the 
surrender  of  the  office  by  plaintiff  did 
not  amount  to  an  abandonment  or 
resignation. 

1  Van  Orsdall  e.  Hazard,  8  HiU  (N. 
Y,)348. 

a  See  anU,  g  488. 

sYonkey  «.  State,  27  Ind.  286; 
Ourry  v.  Stewart,  8  Bush  (Ky.)  560; 


State  0.  AUen,  21  Ind.  616,  88  Am. 
Dec.  867;  Prather  «.  Hart,  17  Nek 
698. 

«  State  0.  Graham,  26  La.  Ann.  668, 
21  Am.  Rep.  661 ;  McGregor  «.  Allen, 
88  La.  Ann.  870;  Cony  e.  Stewart,  8 
Bush  CEy.)  660;  People  v.  Parker,  8 
Neb.  409,  19  Am.  Rep.  684;  Yonkey 
o.  State,  27  Ind.  286. 

•  Prather  v.  Hart,  17  Neb.  698, 
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making  it  his  home,^  or  volantarily  enlists  in  the  military  service 
of  the  United  States,*  he  is  held  to  have  vacated  his  office ;  bnt  a 
mere  temporary  absence,  as  to  procnre  medical  treatment'  or  to 
engage  in  business  for  a  limited  time,^  or  to  fill  a  temporary  ap- 
pointment,* where  the  office  may  be  and  is  filled  by  a  depaty^ 
does  not  operate  to  vacate  it 

§  440.  Offloe  onoe  abandoned  oannot  be  resumed. — When 
the  vacancy  has  once  become  complete  by  the  abandonment  of 
the  officer,  it  can  not  be  resumed  by  him,*  nor  can  he  again  possess 
himself  of  it  by  an  accidental,  voluntary  or  forcible  reoccnpancy.^ 


IV. 


BT  BHOAGING   m  BBBBLLIOIT. 

§  441.  (Moest  who  rebels  against  Government  forfeits  Offloe. 
— ^Where  a  public  officer  holding  an  office  under  the  government, 
rebels  against  that  government  and  seeks  or  aids  its  overthrow, 
he  will  be  thereby  deemed  to  have  forfeited  and  vacated  his 
office,  and  no  judicial  determination  is  necessary  to  determine 
the  fact  of  the  forfeiture.* 


V. 


BY  DEATH. 


§  443.  Death  of  single  Offloer  oreates  vaoanoy. — ^The  death 
of  the  incumbent  of  an  office,  which  is  by  law  to  be  filled  by  one 
person  only,  necessarily  renders  the  office  vacant*  The  fact  of 
the  vacancy  in  such  a  case  and  the  means  to  be  pursued  to  fill  it, 
are  usually  made  the  subject  of  statutory  enactment. 


>  See  Yonkey  v.  State,  27  Ind.  286. 

*  State  «L  Allen,  21  Ind.  617. 

*  McGregor  o.  Allen,  88  La.  Ann. 
870. 

^Gnny  s.  Stewart,  8  Bush  (Ky.) 
560. 

*  Yonkey  o.  Stote,  27  Ind.  286. 
•Yonkey   9.   Btote,    27  Ind.    236, 

dting  Hedley  o.   Ck>mmissloner8,   4 
Blackf.  (Ind.)  116;  State  «.  Jones.  19 


Ind.  866;  State  o.  Allen,  21  Ind.  616» 
88  Am.  Dec.  867. 

T  State  V.  Allen,  21  Ind.  616,  88 
Am.  Dea  867,  citing  Rex  o.  Harris, 
1  B.  &  Ad.  986;  Page  v.  Hardin,  8  B. 
Mon.  (Ky.)  648. 

•  Chisholm  «.  Coleman,  48  Ala.204» 
94  Am.  Dec.  678. 

•  People  V.  Ckiwles,  18  N.  Y.  860. 
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§  448.  Sarrivor  of  two  or  more  Qlfioers  may  execute  Offioe. 
— ^But  where  the  authority  to  be  exercised  is  conferred  upon  two 
or  more  officers  a  different  mle  applies.  While  the  death  of  one, 
of  coarse,  terminates  his  anthority  and  leaves  a  vacancy  to  be 
filled,  the  whole  office  is  not  vacant  bat,  unless  the  joint  action 
of  all  is  expressly  required,  the  survivors  may  execute  the  offica 
As  is  said  in  one  case,  "A  grant  of  power,  in  the  nature  of  a 
public  office,  to  several,  does  not  become  void  upon  the  death  or 
disability  of  one  or  more.  Such  a  grant  of  power  is  not  in  the 
nature  of  a  private  franchise  which,  when  granted  to  two  with- 
out words  of  survivorship,  might  not  by  the  rules  of  the  common 
law,  survive  the  death  of  one."* 

1  People   0.  Palmer,    52  N.  Y.  84;         See  also  Mechem  on  Agency,  %  78. 
Downing©.  Rugar.  31  Wend.  (N.Y.)         "People  «.  Palmer,  52  N.  Y.  84. 
178, 84  Am.  Dec.  228. 
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CHAPTER  VL 
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444  IngeneraL 

446.  Power  of   Remoyal  incident 

to  Power  of  Appointment 
when  Tenure  of  Office  not 
fixed  by  Law. 
440.  Power  to  remove   municipal 
Officers. 

447.  Power  of  removal  in  other 

Cases  may  be  conferred  by 
Law. 

448.  Power  conferred  may  be  ab- 

solute or  conditional. 

449.  Consent   of  Senate  or  other 

Body  may  be  required. 

450.  Hay  be  restricted  to  Remov- 

lUs  for  Cause. 

451.  Removals   for  political  Rea- 

sons may  be  prohibited. 
45*^  Power  of  Removal  must  be 
exercised  within  the  Limits 
fixed. 


%  468.  Power  to   remove  does  not 
include  Power  to  suspend. 
454.  Necessity  of  Notice  and  Hear- 
ing before  Removal. 

465.  Proceedings      for    Removal 

are  Judicial   in   their  Na- 
ture. 

466.  Right  of  Courts  to'teview  the 

Proceedings. 

467.  For  what  conduct  Removed. 

458.  Same  Subject— Illustrations. 

459.  What  constitutes  a  Removal^* 

Implied  Removal 

460.  Notice  of  Removal  must  be 

given  to  the  Officer. 

461.  Removal  not  effected  by  re- 

voking Appointment. 
463.  But   Governor    may    revoke 
Commission  issued  by  Mis- 
take. 


I  444  In  general. — Offices  may  also  become  vacant  by  the 
removal  of  the  incambent.  Removals  may  occur  under  a 
variety  of  circumstances;  they  may  be  (1)  arbitrary,  or  (2)  for 
cause ;  and  the  officer  removed  may  have  derived  his  powers  (1) 
from  an  election  by  the  people,  or  (2)  by  appointment  by  the 
execntive ;  while  his  removal  may  have  been  (1)  after  notice  and 
hearing,  or  (2)  without  hearing. 

§  445.  Power  of  Bemoval  incident  to  Power  of  Appointment 
when  Tenure  of  Qffloe  not  fixed  by  Law. — ^The  question  whether 
the  power  of  removal  from  appointive  offices  is  one  which  is 
incident  to  the  power  to  appoint,  is  an  importatit  one  in  respect 
of  which  much  difference  of  opinion  has  prevailed.  Offices, 
even  though  appointive,  are  usually  created  to  be  held  for  a  defi^ 
nite  time,  as  for  a  given  number  of  years,  or  during  life  or  good 
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behavior.  In  some  cases,  however,  no  sach  tenare  is  fixed  by 
law,  and  the  officer  mast  then  hold,  either  expressly  or  implied, 
at  the  will  or  pleasure  of  the  appointing  power,  or  his  tenure 
must  be  indefinite,  and  subject  to  no  will  but  his  own, — a  con- 
struction which  is  entirely  inconsistent  with  the  spirit  of  onr 
institutions. 

Where,  therefore,  the  tenure  of  the  office  is  not  fixed  by  law, 
and  no  other  provision  is  made  for  removals,  either  by  the  con- 
stitution or  by  statute,  it  is  said  to  be  '^a  sound  and  necessary 
rule  to  consider  the  power  of  removal  as  incident  to  the  power 
of  appointment''  * 

But  this  power  of  arbitrary  removal  is  to  be  limited  to  these 
circumstances,  and  if  the  tenure  is  fixed  by  law,'  or  if  the  officer 
is  appointed  to  hold  during  the  pleasure  of  some  other  officer  or 
board  than  that  appointing  him,'  the  appointing  power  cannot 
arbitrarily  remove  him. 

§  446.  Power  to  remove  munioipal  0£Q.oenL — ^^The  power  to 
amove  a  corporate  officer  from  his  office,^  for  reasonable  and  just 
cause,"  says  Judge  Dillon,^  "is  one.  of  the  common  law  incidents 
of  all  corporations.  This  doctrine,  though  declared  before,  has 
been  considered  as  settled  ever  since  Lord  Mansfield's  judgment 
in  the  well  known  case  of  the  King  v.  Bichardson.*  It  is  there 
denied  that  there  can  be  no  power  of  amotion  unless  given  by 
charter  or  prescription,  and  the  contrary  doctrine  asserted, — that 
from  the  reason  of  the  thing,  from  the  nature  of  corporations, 
and  for  the  sake  of  order  and  government,  the  power  is  inci- 
dental. 

But  the  power  to  amove,  like  every  other  incidental  power,  is 


^  Ex  parte  Henneo,  18  Peters  (U.S.) 
230,  259;  Newsome  o.  Cocke,  44 
Miss.  852,  7  Am.  Rep.  686;  People  «. 
Hill,  7  Cal.  97;  Smith  v.  Brown,  59 
Cal.  672;  People  v.  Shear,  15  Pac 
Rep.  92  (Cal.);  Williams  v,  Bough- 
ner,  6  Cold.  (Tenn.)  486;  Patton  o. 
Vaughan,  89  Ark.  211;  People  o. 
Durston,  8  N.  Y.  Supplement  522; 
People  V.  Commissioners,  78  K.  Y. 
487;  People  v.  Mayor,  5  Barb.  (N. 
Y.)  48.    In  Dubue  «.  Yoss,  19  La. 


Ann.  810,  92  Am.  Dec.  626,  it  is 
said  that  this  rule  cannot  be  deemed 
to  apply  to  the  governors  of  Statefl» 
but  this  exception  is  not  elsewhere 
followed. 

•Collins  V.  Tracy,  86  Tex.  646; 
Eeenan  v.  Perry,  24  Tex.  258;  People 
V.  Hill,  7  Cal.  97;  State  «.  Chatbuin* 
68  Iowa  659,  50  Am.  Rep.  760. 

*Carr  o.  State,  111  Ind.  101. 

« Dillon's  Munic.  Corp.  %  240. 

•1  Burr,  517. 
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incident  to  the  corporation  at  large,  and  not  to  any  select  body  or 
particular  part  of  it,  and  unless  delegated  to  a  select  body  or  part, 
it  must  be  exercised  by  the  whole  corporation,  and  at  a  corporate 
assembly  regularly  and  duly  convened.  The  power  to  hold  such 
an  assembly  is,  however,  implied  in  the  power  of  amotion."  * 

§  447.  Power  of  Bemoval  in  other  Gases  may  be  conferred 
by  Law. — But  it  is  a  common  provision  in  national,  state  and 
municipal  governments  that  the  president,  governor,  mayor  or 
other  officer  shall  have  the  power  to  remove  for  cause  officers  not 
only  appointive  but  elective.  Such  a  provision  is  indispensable 
to  the  proper  exercise  of  the  public  functions  and  is  clearl} 
within  the  authority  of  the  sovereign  power.' 

§  448.  Power  oonftrred  may  be  absolute  or  oonditional, — 
The  power  of  removal  so  conferred,  like  the  power  to  appoint, 
may  be  absolute  or  conditional.  It  is  absolute  when  it  is  vested 
in  the  unlimited  discretion  of  the  removing  officer  to  be  exercised 
at  such  time  and  for  such  reasons  as  the  latter  may  deem  proper 
and  sufficient.  It  is  conditional  when  the  time,  the  manner  or 
the  reason  is  placed  beyond  the  mere  discretion  of  the  removing 
officer.    Thus — 

§  449.  Ck>n8ent  of  Senate  or  other  Body  may  be  required. — 
Except  where  the  constitution  or  other  paramount  authority 
confers  the  power  upon  the  executive  alone,  it  is  competent  to 
require  the  consent  of  the  senate,  common  council  or  other  body 
to  the  removal  as  it  is,  in  many  cases,  required  for  his  appoint- 
ment, and  where  such  consent  is  required,  a  removal  attempted 
without  it  is  ineffectual.'  Where  the  authority  of  removal  is 
vested  in  the  ^^  appointing  power"  and  the  appointing  power  is 
vested  in  the  governor  by  and  with  the  advice  and  consent  of 
the  senate,  the  consent  of  the  latter  body  is  necessary  to  a 
removal.* 

§  450.     May  be  restrioted  to  BemovalB  ibr  Cause So  it  is 

frequently  provided  that  the  executive  shall  remove  only  for  a 
specified  cause  or  '^  for  cause  "  generally.     Where  the  cause  is 

>  Dillon's  Manic  Corp.  §241.  Rep.  812;   Carr  «.   State,  111  Ind. 

>  People  0.  Wbidock,  92  N.  Y.  101.      101. 

*  People  0.  Weber,  86  SL  288;  Peo-         « People  «.  Freeae,  78  Oal.  688,  18 
pie  V.    Freeae,  76  Oal.  688,  18  Pac      Pac.  Rep.  812. 
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thus  specified,  it  amoants  to  a  prohibition  to  a  remoyal  for  a 
difierent  cause.'  Where  no  particular  cause  is  so  specified,  it 
must  rest  in  the  discretion  of  the  executive,  subject  to  the  right 
of  the  courts  to  examine  as  to  its  existence,'  to  determine  what 
cause  shall  be  sufficient.* 

The  power  of  removal  for  cause  is  a  special  one,  and  it  must 
be  strictly  pursued,^  but  the  law  will  presume  in  this,  as  in  other 
cases,  that  it  has  not  been  exercised  unlawfully.* 

§  451.  Bemovals  for  politioal  Baasons  may  be  prohibitecU— 
It  is  also  provided  in  many  cases  that  the  power  of  removal  shall 
not  bo  exercised  for  political  reasons  only.* 

§  452.  Power  of  Bemoval  must  be  exercised  within  the 
Iiimits  fixed. — ^Biit  the  power  of  removal  so  conferred  must  be 
confined  within  the  limits  prescribed  for  it,  and  must  be  pursued 
with  strictness.  Hence  it  can  be  exercised  only  for  the  cause 
specified  and  in  the  manner  and  upon  the  conditions  fixed.'  And 
authority  to  remove  for  cause  cannot  be  construed  as  an  implied 
authority  to  remove  at  pleasure.* 

§  453.    Power  to  remove  does  not  indude  Power  to  suspend* 

— Although  there  is  a  conflict  in  the  authorities,  the  better  opin- 


1  Ck)mmoDwealth  v.  Shaver,  8  Watts 
A  8.  (Penn.)  838;  Dubuc  o.  Yobs,  19 
La.  Ann.  310,  93  Am.  Dec.  626; 
Loweo.  Oommonwealth,8Meto.(Ey.) 
287. 

s8eeiM«<,  §456. 

s  Bee  Patton  v.yaughan,89  Ark.211 ; 
State  V.  Doherty,  25  La.  Ann.  119, 18 
Am.  Rep.  181.  Power  to  remove  for 
causes  named  or  for  "other  cause" 
means  other  like  causes.  State  «. 
McGarry.  21  Wis.  496. 

4  Commowealth  o.  Slifer,  26  Penn. 
St.  28,  64  Am.  Dec.  680. 

i  Dubuc  V,  Yoss,  19  La.  Ann.  210, 
92  Am.  Dec.  526. 

•  See  State  «.  Board,  ~  N.  J.  — , 
17  Atl.  Bep.  112. 

T  Where  the  power  of  removal  is 
conferred  upon  the  board  of  one 
township.  It  cannot  be  ezeroised  by 
the   Joint   action  of  the  boards  of 


two  townships.  Crawford  «.  Town- 
ship Boaid,  24  Mich.  248. 

Records  of  board's  action  most 
show  all  the  facts  necessary  to  give 
it  authority  to  remove.  McGregor 
0.  Supervisors,  87  Mich.  888. 

Where  a  two-thirds  vote  is  essential 
to  a  removal,  less  than  that  will  not 
aTaii.  People  t.  GoUege,  62  How.  Pr. 
220. 

Removal  can  only  be  for  causes 
prescribed.  Dubuc  o.  Yoss,  19  La. 
Ann.  210,  92  Am.  Dec.  526. 

Power  of  removal  of  officer  for 
cause  is  a  special  authority,  and  must 
be  strictly  pursued.  Commonwealth 
V.  Slifer,  25  Penn.  St.  28,  64  Am. 
Dec.  680. 

•Mead«.  Treasurer,  86  Midi.  416. 

Under  a  oonstitutional  proTiaioa 
that  persons  appointed  to  fill  vacan- 
cies in  office  shall  hold  until  the  next 
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ion  BeemB  to  be  that  the  power  to  remove  an  officer  does  not 
indnde  the  power  to  ewpend  him  temporarily  from  the  office. 
A  mere  Buspension  would  not  create  a  vacancy,  and  the  anomal- 
008  and  unfortunate  condition  would  exist  of  an  office,  an  offi- 
cer, but  no  vacancy,  and  of  no  one  whose  right  and  duty  it  was 
to  execute  the  office.' 

§  454.  NeoeMity  of  Notice  and  Hearing  before  BemovaL— 
In  those  cases  in  which  the  office  is  held  at  the  pleasure  of  the 
appointing  power,  and  where  the  power  of  removal  is  exercis- 
able at  its  mere  discretion,  it  is  well  settled  that  the  officer  may 
be  removed  without  notice  or  hearing.* 

But  on  the  other  hand,  where  the  appointment  or  election  is 
made  for  a  definite  term  or  during  good  behavior,  and  the 
removal  is  to  be  for  cause,  it  is  now  dearly  established  by  the 
great  weight  of  authority  that  the  power  of  removal  can  not, 
except  by  clear  statutory  authority,  be  exercised  without  notice 
and  hearing,  but  that  the  existence  of  the  cause,  for  which  the 
power  is  to  be  exercised,  must  first  be  determined  after  notice 
has  been  given  to  the  officer  of  the  charges  made  against  him, 
and  he  has  been  given  an  opportunity  to  be  heard  in  his 
defense.* 


general  election,  and  ttie  qualifica« 
lion  of  their  Bucceasors,  a  board  of 
nxpervisors  may  not  remove  at  pleas* 
nxe  one  whom  they  had  appointed 
to  flU  a  vacanpy  in  the  office  of 
«herill.  SUte  «.  Chatbum,  68  Iowa 
659, 50  Am.  Rep.  760. 

Where  police  commissioners  are 
Mithorixed  to  appoint  a  ohief  of  po- 
lice "for  sach  time  as  the  board 
«haU  determine.**  and  appoint  one 
withont  fixing  the  term»  he  holds  for 
the  statutory  period,  and  the  com- 
mlBsioners,  having  authority  to  re- 
moye  for  cause  only,  cannot  remove 
him  at  pleasure.  State  «.  Commis- 
sioners, U  Mo.  App.  297,  88  Mo. 
144. 

» Gregory  «.  New  York,  118  N.  T. 
416,  81  N.  B.  Rep.  119;  State  •.  Jer- 
sey Olty,  1  Dutch.  (HT.  J.)  586;  Owi- 


tra^  Shannon  e.  Portsmouth,  64  N. 
H.  188;  State  e.  Lingo,  26  Mo.  496. 

*  State  e.  St.  Louis,  90  Mo.  19; 
Field  e.  Commonwealth,  83  Ponn.  St. 
478;  Bi!9  parte  Hennen,  18  Pet  (IT.  S.) 
280. 

*DuUam«.  Willson,  63  Mich.  892, 
51  Am.  Rep.  128:  State  o.  St.  Louis, 
90  Mo.  19;  Bagg's  Case,  11  Coke  99; 
Eing«.  Gaskin,  8  T.  R  209;  Ram- 
shay's  Case,  18  Ad.  &  El.  (N.  S.) 
190;  Williams  e.  Bagot,  8  B.  &  C. 
786;  Queen  e.  Archbishop,  1  Ell.  A 
El.  545;  Page  «.  flardin,  8  B.  Mon. 
(Ey.)  672;  WiUard's  Appeal  4  R.  L 
601;  Field  «.  Commonwealth,  88 
Penn.  St.  478;  State  e.  Bryoe,  7  Ohio, 
pt.  2,  82;  Foster  «.  Kansas,  112  U.  S. 
201;  Kennard  •.  Louisiana,  92  U.  S. 
480. 
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It  is.  however,  within  the  power  of  the  legisUtDre,  where  it 
has  given  the  authority  to  appoint  to  an  office  created  by  it^  to 
authorize  the  removal  of  the  incambent  withoat  notice  or  hear- 
ing, as  when  the  execntive  is  anthorized  to  remove  *^for  any 
cause  deemed  sufficient  to  himself."  * 


In  one  or  two  cases  it  has  been 
held  thai  where  the  governor  may 
remoTe  for  cause,  he  is  the  sole  judge 
of  the  existence  of  the  cause:  State 
e.  Doherty.  25  La.  Ann.  119, 18  Am. 
Rep.  131;  Patton  v.Vaughan,  89  Ark. 
211.  but  these  cases  have  not  been 
geuerally  approved  or  followed. 

t  People  e.    Whitlock,    92  K.  Y. 
191.    Here  the  mayor  of  a  city  was 
giTen   authority  to  remove  police 
commissioners  "for  any  cause  deemed 
dufflcient    to  himself.**    Said  Dan- 
roRTR,  J.:    "The  next  position  of 
the  relators  raises  a  more  interesting 
general  question;  whether  they  were 
entitled  to  liave  notice  or  be  heard 
before  the  final  action  of  the  mayor. 
At  common  law  there  could   be  no 
doubt  as  to  this.    Bagg*8  Case  (11 
Coke  09).  King  e.    Caskin   (8  Term 
Rep.  209),  and  many  others  cited  by 
the  learned  counsel  for  the  appeUante 
stand  upon  the  principle  that  no  one 
shall   be  condemned,  unheard,  but 
this,  too,  when  applied   to  the  term 
of  office,  is  within  the  control  of  the 
legislature,  and  as  it  gave  the  power 
to  appoint,  it  may  also  give  the  power 
to   remove.    (Const.    Art    10,  §8; 
People  ex  rd  Sims  v.  Board  of  Fire 
Commissioners  of  the  City  of  New 
York,  73  N.Y.  437.)  In  the  act  before 
us  (Laws  of  1881,  §1,  chap.  559)  the 
power  of  removal  has  been  expressly 
conferred  upon  the  mayor,  to  be  ex- 
ercised  as  to  him  shall  seem   meet. 
In  People  ex  rel.  The  Mayor  e.  Nich- 
ols (79  N.  Y.  582)  cited  by  the  appel- 
lant, the  statute  required  not  only 
that   the  cause   for  removal  should 


exist,  but  also  that  the  officer  should 
have  an  opportunity  to  be  heard. 
The  statute  before  us  lacks  both 
conditions.  No  opportunity  to  be 
heard  is  given,  and  it  is  enough  if  the 
mayor  thinks  tliere  is  sufficient 
causa  It  may  or  may  not  exist,  ex- 
cept in  his  imagination,  but  his  con- 
clusion is  final  The  diligence  of 
appellants'  counsel  has  found  no  case 
like  it,  and  those  cited  by  him  do  not 
apply.  They  require  either  the 
actual  existence  of  Natuse,*  or  'suffi- 
cient cause,'  for  removal,  and  so  by 
implication  impose  investigation  be- 
fore action,  or  by  express  language 
give  a  hearing  to  the  accused  mem- 
ber or  official.  Here  the  removal  is 
to  be  determined  summarily,  and  is 
intrusted  to  the  imrestrained  discre- 
tion of  the  mayor.  Nor  is  this  with- 
out a  precedent.  Among  other 
cases,  like  power  is  given  to  the  gov- 
ernor over  the  superintendent  of 
public  works,  and  to  the  latter  over 
his  assistant  superintendents.  (GonsL 
of  N.  Y.  art  5,  §  8).  and  to  the 
board  of  commissioners  of  the  fire 
department  of  New  York,  over  cer- 
tain subordinates.  (Laws  of  1878, 
chap.  885.  %  28.)  Under  that  sUtute 
it  was  held  that  the  power  of  removal 
was  to  be  exercised  at  pleasure,  ex- 
cept in  cases  where  there  was  an  ex- 
press limitation  to  a  removal  after 
notice  and  a  hearing,  and  for  causa 
(People  ex  rel,  Sims  a  Board  of  Fire 
Commr's,  eupra)." 

See  to  like  effect,  Sweeney  s.  Stev- 
ens, 46  N.  J.  L.  844. 
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§  455.  FrooeediJDgs  for  BemoTal  are  Judicial  in  their  Nature. 
— Proceedings  for  the  removal  of  an  officer  for  cause  arc  jadi- 
cial  in  their  natnre  and  must  be  had  before  tribunals  clothed  with 
judicial  powers.^  The  fit  and  appropriate  tribunal,  therefore,  in 
ordinary  cases  is  the  court  of  Jaw,'  but  this  judicial  power  may 
be,  and  often  is,  expressly  conferred  upon  the  governor,  mayor 
or  other  officer  or  board  having  the  power  of  removal.* 

The  proceeding  being  thus  a  judicial  one,  the  power  must  be 
exercised  under  the  same  limitations,  precautions  and  sanctions 
as  in  other  judicial  proceedings.' 

§  456.  Bight  of  the  Courts  to  review  the  Proceedings. — ^It 
follows  necessarily  from  the  considerations  noticed  in  the  two 
preceding  sections  that  the  question  of  the  regularity  of  the  pro- 
ceedings by  which  the  removal  is  attempted  must  always  be  open 
to  review  iu  the  courts.* 

§  457.  For  what  Conduct  removed* — Statutes  authorizing 
the  removal  of  public  officers  for  cause  usually  declare  what  cause 
shall  be  deemed  sufficient.  This  cause  is  often  defined  with 
much  exactness,  but  more  frequently  general  terms  are  used  such 
as  official  misconduct,  mal-ad ministration  in  office,  breach  of  good 


>  Dullam  V,  Willson.  53  Mich.  892. 
51  Am.  Rep.  128;  State  o.  Piitchard, 
d6  N.  J.  L.  101 ;  Page  «.  Hardin,  8 
B.  Mon.  (Ey.)  673. 

*Page  •.  Hardin,  8  B.  Mon.  (Ky.) 
672. 

*  Thus  in  Michigan  a  provision  in 
the  constitution  authorizing  the  gov- 
ernor to  remove  officers  for  causes 
specified  was  held  to  confer  upon 
him  the  judicial  power  to  hear  and 
determine  as  to  the  existence  of  the 
cause.  Dullam  v,  Willson,  53  Mich. 
6d2, 51  Am.   Rep.  128. 

«Thu8  a  proceeding  heforea  town- 
ship board  for  the  removal  of  an  offi- 
cer of  a  school  district  is  in  the  nature 
of  a  Judicial  proceeding,  and  when 
one  of  the  board  ia  interested  in  the 
subject  of  the  complaint,  and  the 
presence  of  such  member  is  essential 


to  the  quorum,  the  proceeding  is 
void  because  of  the  prohibition,  com- 
mon to  all  Judicial  tribunals,  that  no 
person  can  sit  as  a  Judge  in  any 
cause  in  which  he  is  a  party,  or  in 
which  he  is  interested.  Stockwell «. 
Township  Board,  22  Mich.  341. 

8  Dullam  V.  Willson,  53  Mich.  892; 
51  A.m.  Rep.  128 ;  State  o.  St.  Louis, 
90  Mo.  19;  Bagg's  Case,  11  Coke  99; 
King  o.  Gaskin.  8  T.  R.  209 ;  Ram- 
shay's  Case,  18  Ad.  &  El.  (N.  8.)  190; 
Williams  o.  Bagot,  8  B.  &  C.  786; 
Queen  v.  Archbishop,  1  EI.  &  £1. 
545;  Page  o.  Hardin,  8  B.  Mon.  (Ky.) 
672;  Willard's  Appeal  4  R  L  601; 
Field  V,  Commonwealth,  82  Penn. 
St.  4TO;  State  v.  Bryce,  7  Ohio.  pt. 
2,  82;  Foster  v.  Kansas,  112  U.  9. 
201;  Kennard  v,  Louisiana,  92  U.  S. 
480. 
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behavior,  willful  neglect  of  dntj,  extortion,  habitnal  dranken- 
Dess,  and  the  like. 

Where  no  constitational  provision  interferes,  it  mast  rest  with 
the  legislature  to  determine  what  causes  shall  be  sufficient  to 
warrant  a  removal,^  but  where  the  constitution  provides  that  offi- 
cers may  be  removed  for  a  given  cause,  defining  it  in  terms 
which  have  a  definite  and  well  understood  legal  meaning,  it  is  not 
competent  for  the  legislature  to  extend  its  scope  by  adding  or 
incorporating  offenses  which  do  not  fall  within  that  meaning. 
The  statement  of  one  cause  is  an  implied  prohibition  to  the  legis- 
lature's adding  to  it  or  extending  it  to  other  causes.' 

Where  the  removal  is  to  be  for  offioial  misconduct  or  for  mis- 
feasance or  mal-administration  in  office^  the  misconduct  which 
shall  warrant  a  removal  of  the  officer  must  be  such  as  affects  his 
performance  of  his  duties  as  an  officer  and  not  such  only  as 
affect  his  character  as  a  private  individual.  In  such  cases,  it  is 
necessary  "to  separate  the  character  of  the  man  from  the  charac- 
ter of  the  officer/'  • 

Misconduct,^   willful  mal-ad ministration  •  or  breach  of  good 


1 8ee  ante,  §  447. 

s Commonwealth  o.  Williams,  79 
Ey.  42,  42  Am.  Rep.  204. 

Intoxication  is  not  ''misfeasance 
In  offlce/'  within  the  meaning  of  the 
constitution  of  Kentucky,  and  a  stat- 
ute pronouncing  it  misfeasance  and 
providing  for  the  remoTal  of  the  offi- 
cer therefor  is  unconstitutional. 
Commonwealth  v.   Williams,  Bupra, 

But  under  the  Indiana  constitu- 
tion, providing  for  the  removal  of 
public  officers  for  crime,  incapacity 
or  negligence,  a  statute  providing 
for  their  removal  for  voluntary  in- 
toxication in  business  hours,  or 
for  habitual  intoxication,  is  valid. 
McComas  «.  Krug,  81  Ind.  827,  42 
Am.  Rep.  185. 

See  also  State  «.  Gilmore,  20  Eans. 
661,  27  Am.  Rep.  189. 

s  Commonwealth  o.  Banry,  Hardin 
(Ey.)  229;  Commonwealth  «.  Cham- 
bers, 1  J.  J.  Marsh.  (Ey.)  160;  Com- 
monwealth V. Williams,  mpra. 


estate  0.  Leach,  60 Me.  58,  11  Am. 
Hep.  172. 

•  Minkler  o.  State,  14  Neb.  181.  In 
this  case  Cobb,  J.,  says:  * 'Counsel 
draw  a  distinction  between  the  legal 
meaning  of  the  prefixes,  mol  and 
fiiM,  and  in  effect  claim  that  while 
the  county  surveyor  was  guilty 
of  niM-administration,  he  was  not 
guilty  of  maladministration.  But 
whatever  there  may  be  in  the  orig- 
inal meaning  of  the  two  words,  we 
find  them  used  In  the  law  books  al- 
most or  quite  interchangeably,  indi- 
cating a  regard  for  euphony  of  sound 
rather  than  a  distinction  in  meaning. 

Thus  in  Bouvier's  Law  Dictionaiyi 
under  the  word  mal-practloe,  in 
Latin  fnaHa-pnugiB,  we  find  thesevenl 
definitions  of  wiUful  mal-praetkit 
negUgerU  mat-practice,  and  iffnarani 
tnal  praxU.  Certainly  the  prefix  mal 
is  not  used  in  the  two  last  cases  to 
signify  intentional  wrong.    . 

In  the  case  of  Ooite  e.  Lynes,  8S 
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behavior,'  in  office,  do  not  necessarily  imply  corruption  or  crim- 
inal intention.  The  official  doing  of  a  wrotigfnl  act,  or  the  offi- 
cial neglect  to  do  an  act  which  onght  to  have  been  done,  will 
constitnte  the  offense,  although  there  was  no  cor^npt  or  malicions 
motive.' 

An  officer  will  not,  ordinarily,  be  removed  for  the  miscondnct 
of  his  deputy,  unless  he  has  directed,  ratified  or  participated  in 
it* 

§  458.  Same  8ul:oeot— Illufltrationa. — Ilhistrations  of  these 
rules  are  numerous  and  will  show  their  application. 

Thus  repeated  acts  of  removal  of  government  section  oomeiv 
stones  by  a  county  surveyor,  although  under  a  claim  of  right  so 
to  do  for  the  purpose  of  rectifying  the  original  government  sur- 
vey, amount  to  "  willful  mal-administration  in  office ''  justifying 
his  removal;^  the  act  of  a  county  clerk  in^knowingly  permitting 
official  records  to  be  materially  altered,*  or  in  falsely  certifying 
to  fictitious  records,*  is  a  *'  breach  of  good  behavior,"  for  which 
he  may  be  removed,  although  he  had  no  corrupt  motive ;  the  act 
of  a  register  of  deeds  in  falsely  certifying  over  his  official  signa- 
ture, that  he  had  examined  a  title  and  found  it  unencumbered, 
is  '^ misconduct  in  office,"  which  will  justify  his  removal.^ 


Ck>Qii.  109,  the  court  use  the  follow- 
lowiog  language:  'For  a  misf easanoe 
strictly  is  a  default  in  not  doing  a 
lawful  act  in  a  proper  manner— 
omitting  to  do  it  as  it  should  be  done, 
white  malfeasance  is  the  doing  of 
an  act  wholly  wrongful  and  unlaw- 
fol,  and  nonfeasance  is  an  omission 
to  perform  a  required  duty  at  all,  or 
total  neglect  of  duty.' 

The  phrase  maladministration  is 
not  found  in  any  of  the  law  diction- 
aries, but  we  cannot  be  far  wrong  in 
giving  it  the  signification  of  wrong 
administration,  and  we  believe  that 
to  be  the  sense  in  which  the  legis- 
lature used  it  in  framing  the  section 
under  consideration.  Certainly,  the 
preflz  nuU  could  not  have  been 
therein  used  in  the  sense  of  corrup- 
Hon  or  oppression,  as  thoM  are  both 


expressly  provided  for  by  other 
clauses  of  the  same  section. 

The  word  wO^  or  wmfiOif  is  vari- 
ously construed.  Abbott,  in  his  law 
dictionary,  says  that  it  is  a  term  used 
in  averring  or  describing  an  act,  par- 
ticularly one  charged  as  a  crime,  to 
show  that  it  was  done  with  free 
activity  of  the  perpetrator's  wiU." 

1  Ck)mmonwealth  «.  Barry,  Hardin 
(Ky.)  229;  Commonwealth  e.  Cham- 
bers, 1  J.  J.  Marsh.  (Ey.)  160. 

«Minliler  «.  State,  14  Neb.  181. 

*  State   0.   Budd,  89  La.  Ann.  282 

(case  of  a  sheriff)* 
«  Minkler  v.  State,  14  Neb.  181. 

*  Commonwealth  o.  Barry,  Hardin 
(Ky.)  229. 

*  Commonwealth  «.  Chambers,  1  J. 
J.  Marsh.  (Ky.)  ISO. 

estate  «.  Leach,  60  Mo.  58,  11  Am. 
Bep.  172. 
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*'When  an  officer  acting  in  his  official  capacity/'  said  the  oonii 
in  the  last  case,  ^*and  under  his  official  signature  does  an  aet  which 
has  relation  and  refers  to  matters  belonging  to  his  department^ 
and  under  his  particniar  charge,  and  he  acts  knowingly,  design- 
edly, falsely,  and  the  act  is  one  calculated  to  mislead,  and  one 
that  in  its  nature  may  be  used  for  purposes  of  fraud  or  imposi- 
tion, it  is  misconduct  in  office  within  the  intent  of  this  statata 
And  this,  although  no  actual  corruption  by  bribery  or  other wisa 
is  proved.*' 

So  it  is  misconduct  in  office,  authorizing  their  removal,  for 
superintendents  of  the  poor  to  draw  orders  on  the  county  treasarer 
in  favor  of  persons  without  whose  knowledge  they  themselves 
draw  the  money  and  then  compel  the  payees  to  take  from  them* 
selves  at  exorbitant  prices  such  goods  as  they  see  fit  to  give 
them ;  or  to  use  their  official  power  and  the  poor  fund  to  coerce 
the  recipients  of  their  favor  to  vote  under  their  dictation  ;  or  not 
to  refund  to  the  treasurer  money  which  has  been  repaid  to  theoE& 
by  persons  to  whom  they  have  afforded  temporary  relief/ 

It  is  misconduct  in  office,  for  which  he  may  be  removed,  for  a 
county  attorney  to  wilfully  and  persistently  refuse  to  prosecute 
a  certain  class  of  cases,  e,  ^.,  violations  of  the  liquor  law, 
though  he  does  so  because  he  believes  the  sentiment  of  the  com- 
munity is  opposed  to  the  prosecution,"  or  for  a  county  clerk  to 
wilfully  and  persistently  refuse  to  perform  his  duties  as  clerk  of 
the  board  of  county  commissioners,  though  he  expressly  bases 
his  refusal  upon  the  ground  that  he  believes  that  their  contem- 
plated action  is  illegal.* 

So  demanding  and  receiving  illegal  fees  constitute  "official 
misconduct"  for  which  an  officer  may  be  removed;'  but  bribing 
a  voter  previous  to  the  election  is  not  misconduct  in  office,* 
though  receiving  bribes  while  in  office  is  such.* 

§  459.     What  constitutes  a  Bemoval— Implied  Removals. \ 

removal  from  office  may  be  express  or  implied.'     Where  it  is 

*  Gager  «.  Supervisors,  47  Mich.  167.         •  Commonwealth  e.  Shaver.  S  Watts 
•State  e.  Foster,  83  Kans.  18,  113     &  S.  (Penn.)88a. 

XT.  S.  aOl.  •  Stale  «.  Jersey  City,  1  Dutch.  (N, 

*  Stote  «.  Allen,  6  Kana  218.  J.)  686. 

4  Brackenridge  «.  State»  —  Tex.  — ,         ^  People  c.  Carrique,  8  Hill  (N.  Y.> 
11  S.  W.  Rep.  680.  08;  Bowerbank  a  Morris.  J.  B.  Wal- 
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expressly  made,  no  question  can  ordinarily  arise  either  as  to  its 
purpose  or  effect.  But  in  the  case  of  an  implied  removal,  more 
room  for  doubt  may  exist.  The  question  most  frequently  aris- 
ing in  this  connection  is  as  to  the  effect  of  a  second  appointment 
where  the  incumbent  under  the  first  has  not  been  expressly 
•removed. 

It  has  been  held  that,  where  an  oflScer  is  appointed  to  hold 
idnring  the  pleasure  of  the  appointing  power,  the  appointment  of 
another  person  operates  as  an  implied  removal  of  the  first.^ 

"Whether  this  result  could  follow,"  said  CooLEr,  J.,  "where 
the  term  of  office  is  fixed  by  law  and  is  to  continue  for  a  definite 
period  unless  an  actual  removal  takes  place,  would  seem  to  have 
been  doubted  by  the  Supreme  Court  of  New  York,'  but  we  do 
not  feel  called  upon  to  decide  the  point  in  this  case.  A  removal 
cannot  be  made  without  an  intent  to  remove :  and  here  it  is 
dear  that  the  council  did  not  suppose  they  were  exercising  their 
power  to  remove,  and  they  cannot  therefore  be  held  to  have  in- 
tended it"  It  was  therefore  held  that  the  appointment  of  a 
second  at  a  time  when  it  was  erroneously  supposed  the  term  of 
the  first  had  expired,  could  not  be  deemed  to  be  an  implied  re* 
tnoval  of  the  first,  even  though  the  council  had  the  power  of 
removal  at  pleasure,  there  being  no  intent  to  remove,  but  only 
to  fill  a  supposed  vacancy.* 

§  460.  Same  Sulgeot— Notioe  of  his  Bemoval  must  be  given 
to  the  Qffloer. — "  Where  an  office  is  held  during  the  pleasure  of 
the  appointing  power,"  says  Lewis,  0.  J.,  "  a  removal  may  be 
either  express,  that  is,  by  a  notification  that  the  officer  is 
removed;  or  implied,  by  the  appointment  of  another  person  to 
the  same  office.  But  it  has  been  decided  that  in  either  case  the 
removal  is  not  completely  effected  until  notice  actually  received 
by  the  person  removed.  An  office  held  during  pleasure  is  not 
distinguishable  from  other  cases  of  revocable  authority.  The 
officer  has  authority  to  act  until  notice  of  revocation."  * 

lace  (U.  8.    0.    O.)  119;  Common-  "People  •.  Carrique,  8  HUI  (N.  Y.> 

wealth  «.  Blifer,  25  Penn.  St.  28,  64  03.    In  such  a  case  there  is  no  iuk> 

Am.  Dec.  680.  plied  removal  Commonwealth  e.  Sli« 

•  People  e.  Carrique,  2  Hill  (N.  Y.)  fer.  25  Penn.  St.  23.  64  Am.  Dec.  68a 

•6;  Stadlere.  Detroit,  18  Mich.  846;  *Stadler  e.  Detroit,  18  Mich.  846L 

CbmmonweaHh  e.  Slifer,  25  Penn.  St.  See  also  People  o.  Lord,  9  Mich.  237. 

28,  64  Am.  Dea  680.  *  Commonwealth  v.  Slifer,  26  Penn, 
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§  461.      BemoTal  not  effected  by  revokhig  AppointmeiLt^ 

When  an  officer  is  removable  onlj  for  canse,  and  where  he  is  not 
removable  by  the  same  power  which  appointed  him,  the  appoint- 
ing power  can  not  effect  his  removal  indirectly  by  rescinding  or 
revoking  his  appointment  after  it  is  complete.^  When  the  ap- 
pointing power  has  once  acted  and  the  appointee  has  accepted 
the  office  and  done  what  is  required  of  him  upon  its  acceptance, 
his  title  to  the  office  becomes  complete,  and  he  can  then  be 
removed  only  in  the  regnlar  way.* 

§  462.  But  Gtovemor  may  revoke  Oommission  iasued  hy  Mis- 
take.— Bat  where  the  governor  has  issued  a  commission  to  one 
person  through  mistake,  supposing  him  to  be  dnly  elected,  he 
may  npon  discovery  of  the  error  revoke  the  commission  so 
issued,  and  reissue  it  to  the  person  legally  entitled  to  it.' 


Bt  28,  64  Am.  Dec.  680,  citing  Bow- 
erbank  V.  Morris,  J.  B.  Wall.  C.G.  124; 
Grew  «.  YeraoD,  Cra  Car.  07;  Atkyns 
«.  Glare,  1  Vent.  400;  Newland  «. 
Bhephard,  2  P.  Wms.  194,  19  Yin. 
Abr.  451,  pi.  8;  Seint  John's  Gase,  5 
Co.  71;  Boucher  «.  Wiseman,  Gro. 
Bliz.  440;  Pita's  Gase,  Id.  12;  Be 
part$  Hennen,  18  Pet.  (U.  8.)  260; 
Bmyth  «.  Latham,  9  Bing.  692. 


1  Attorney-general  •.  Lots,  16 
Yroom  (N.  J.)  476,  28  Am.  Rep.  284; 
Ewlng  «.  Thompson,  48  Penn  Bt  872; 
People  «.  Reid,  —  Colo.  »,  17  Pac 
Rep.  802. 

sMarbury  «.  Madison,  1  Crancfc 
(U.  B.)187. 

'Galick  «.  New,  14  Ind.  98,  77 
Am.  Dec.  49;  State  «.  Gapen,  87  La. 
Ann.  747. 
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CHAPTER  VIL 


BY  LEGISLATIVE  ACTION. 


{  468.  An  Office  Is  not  a  Contract 
4(>4.  An  Offlco  is  not  Property. 
465.  Statutory  Offices  may  be  al- 
tered or  abolished  by  Leg- 
islature. 


g  466.  Municipal    Offices     may   be 
abolished. 
467.  Constitutional   Offices  cannot 
be  impaired* 


§  463.  An  Offioe  is  not  a  Contract. — Except  in  North  Oaro- 
Una,'  it  is  now  well  settled  that  there  is  no  contract,  either 
express  or  implied,  between  a  public  officer  and  the  government 
whose  agent  he  is.*  ^^The  latter,"  says  a  learned  jndge,  "enters 
into  no  agreement  that  he  shall  receive  any  particular  compensa- 
tion for  the  time  he  shall  hold  office ;  nor,  in  the  case  of  a  statu- 
tory office,  that  the  office  itself  shall  continue  any  definite  period. 
Wiiere  the  constitution  limits  the  compensation,  it  is  beyond 
legislative  control;  but  that  makes  no  contract.  The  people 
have  the  control  in  their  sovereign  capacity,  as  the  legislature 
has  in  statutory  offices.  *  *  *  On  the  part  of  the  officer, 
there  is  still  less  in  the  nature  of  a  contract.  Whether  he  holds 
under  a  constitution  or  a  statute,  he  is  under  no  obligation  to 
discharge  his  duties  a  single  day.  He  may  resign  at  any  time 
and  no  power  of  the  government  can  prevent  him.  The  legis- 
lature may  attach  penalties  to  a  refusal  to  serve  in  a  public  sta- 
tion, but  that  does  not  affect  the  question." ' 

Legislative  control  over  an  office,  then,  is  not  prohibited  by 
that  provision  of  the  Oonstitution  of  the  United  States  for- 
bidding the  impairment  of  the  obligation  of  contracts.* 

§  464.    An  Office  is  not  Property. — Neither,  except  in  North 


^Hoket.  Henderson,  4  Dev.  (N.O.) 
L  1,  25  Am.  Dec.  677. 

•  Connor  •.  New  York,  2  Sandf. 
(N.  7.)  869.  6  N.  T.  285;  Gommon- 
ivealtb  V.  Bacon,d  Serg.  A  R  (Penn.) 
822;     Commonwealth    «.    Mann,  5 


Watts  &  8.  418;  Butler  e.  Pennsylva- 
nia, 10  How.  (U.  8.)  402;  Koontz  t. 
Franklin  County.  76  Penn.  St.  154. 
■  In  Connor  •.  New  York,  §uprcL 
« Butler  e.  Pennsylvania,  10  How. 
(U.  8.)  402. 
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Carolina,^  can  a  pablic  office  be  regarded  as  the  property  of  the 
incninbent.* 

"  Pablic  offices,"  says  Bugolbs,  0.  J.,  ^^  are  not  incorporeal 
hereditaments,  nor  have  thej  the  character  or  qualities  of  grants. 
They  are  agencies.  With  few  exceptions,  they  are  volnntarilj 
taken,  and  may,  at  any  time,  be  resigned.  They  are  created  for 
the  benefit  of  the  public,  and  are  not  granted  for  the  incumbent. 
Their  terms  are  fixed  with  a  view  to  pablic  utility  and  conven* 
ience,  and  not  for  the  purpose  of  granting  the  emoluments  dur- 
ing that  period  to  the  office-holder."  ' 

§  465.  Statutory  OfflosB  may  be  altered  or  abolished  by  the 
lidgialature. — Where,  then,  an  office  is  created  by  statute,  it  may, 
in  the  absence  of  constitutional  prohibitions,  be  entirely  abol- 
ished,* or  its  term  may  be  increased  or  diminished,'  or  the  man- 
ner of  filling  it  may  be  changed,'  or  its  compensation  may  be 
altered,'  or  its  duties  may  be  diminished  or  increased,'  at  the 
will  of  the  legLBlatnre  at  any  time,  even  though  done  during  the 
term  for  which  the  then  incumbent  was  elected  or  appointed. 

So  the  legislature  may  declare  the  office  vacant,'  or  may  trans- 


t  King  t.  Hunter,  65  N.  C.  603,  6 
Am.  Rep.  754;  Brown  «.  Turner,  70 
N.  0. 93;  Vann  e  Pipkin,  77 N.C.  408. 

■  Connor  v.  New  York,  5  N.  T.  285; 
State  0.  Douglass,  26  Wis.  428,  7 
Am.  Rep.  87;  Prince  t>.  Skillin,  71 
Me.  361,  86  Am.  Rep.  825;  State  «. 
Davis,  44  Mo.  129. 

*In  Connor  e.  New  York,  tupra, 

4  State  «.  Douglass,  26  Wis.  428,  7 
Am.  Rep.  87;  Wilcox  e.  Rodman,  46 
Mo.  822;  In  re  Bulger,  45  Cal.  553; 
Princes.  Skillin,  71  Me.  361,  36  Am. 
Rep.  828;  Bryan  «.  Cattell,  15  Iowa 
538. 

•  Prince  t.  Skillin,  71  Me.  861,  86 
Am.  Rep.  825;  Butler  e.  Penosylva- 
nia,  10  How.  (U.  S.)  402;  Walker  «. 
Peelle,  18  Ind.  264:  Taft  v.  Adams,  3 
Gray  (Mass.)  126;  People  t.  Haskell, 
5  Cal.  857. 

•  Prince  v.  Skillin,  71  Me.  861,  86 
Am^  Rep.  825;  State  v.  Davis,  44  Mo. 
129. 


T  Commonwealth  «.  Bacon,  6  Serg. 
&  R.  (Peno.)  822;  Commonwealth  «. 
Mann,  5  Watts  A  &,  (Penn.)  418t 
Butler  V,  Pennsylvania.  10  How.  (U. 
S.)  402;  Prince  «.  Skillin.  71  Me. 
861,  36  Am.  Rep.  825;  FarweU  «. 
Rockland,  62  Me.  298;  Barker  «i 
Pittsburgh,  4  Barr  (Penn.)  61;  Con- 
nor V,  New  York.  5  N.  Y.  291;  Taft 
«.  Adams,  3  Gray  (Mass.)  126;  People 
t.  Devlin,  S3  N.  Y.  269,  88  Am.  Dec 
377;  Warner©.  People,  2  Denio  (N. 
Y.)  272.  43  Am.  Dec.  740. 

•  Bunting  r.  Gales.  77  N.  C.  283; 
Hokeo.  Henderson,  4  Dev.  (N.C.)  L- 
1,  25  Am.  Dec.  677;  Attorney-(}en- 
eral  «.  Squires,  14  Cal.  18;  Bryan  «. 
Cattell,  15  Iowa  538;  Rhodes  f. 
Hampton,  101  N.  C.  629,  8  S.  £.  Rep. 
219. 

•  People  «.  Van  Gaskin,  6  Mont. 
852;  Denver  «.  Hobart,  10  Nev.  28; 
State  V,  Davis,  44  Mo.  129. 
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fer  its  duties  to  another  oflScer,*  although  the  effect  may  be  to 
remove  the  officer  in  the  middle  of  his  term,  or  to  abolish  his 
office  by  leaving  it  devoid  of  duties. 

§  466.  Miinioipal  Offloes  may  be  aboUshed. — The  same  gen- 
eral principles  apply  to  municipal  offices.  They  may  be  aboU 
ishedy  altered,  extended  or  vacated  by  the  municipal  authority 
which  created  them/  or  by  the  legislature  by  which  the  corpora- 
tion itself  was  created.* 

So  where  the  legislature  has  conferred  upon  a  municipal 
board  the  authority  to  create  offices,  the  board  may  abolish  the 
offices  so  oreated,  though  the  term  of  the  incumbent  has  not 
expired.^ 

But  where  the  statute  provides  for  an  office  with  a  salary 
attached  to  be  fixed  by  the  board  of  supervisors,  the  latter  can 
not  virtually  abolish  the  office  by  cutting  down  the  salary  to  a 
nominal  sum.' 

§  467.  Constitutional  Offices  oan  not  be  impaired. — ^But  where 
the  tenure  and  term  of  office  are  fixed  by  the  constitution  differ- 
ent  considerations  apply.  Such  provisions  as  the  constitution 
makes  are  beyond  the  power  of  the  legislature  to  alter  or  destroy.' . 

Thus  where  a  State  constitution  provides  for  the  election  of 
sheriffs  and  fixes  the  term  of  office,  though  it  does  not  define 
what  powers,  rights  and  duties  shall  attach  or  belong  to  the  office, 
the  legislature  has  no  power  to  take  from  a  sheriff  a  part  of  the 
duties  and  functions  usually  appertaining  to  the  office,  and  trans- 
fer it  to  an  officer  appointed  in  a  different  manner  and  holding 
the  office  by  a  different  tenure.^ 

So  where  the  constitution  provides  for  the  election  of  judges 


I  Attorney-Qenenl  «.  Squires,  14 
Gal.  la 

*  Augusta*.  Sweeney,  44  Ga.  468, 
9  Am.  Rep.  172;  Dillon's  Munic. 
€k>rp.  g  281. 

•See  People  *.  Harlbat.  24  Mich. 
44,  9  Am.  Bep.  lOS;  People  «.  De- 
troit. 28  Mich.  228,  16  Am.  Rep.  202. 

*  Ford  *.  Commissioners,  —  Cal. 
«» 22  Pia  Rep.  278. 

•De  Soto  County  «.  Westbrook,  64 
812. 


•Commonwealth  *.  Gkunble,  82 
Penn.  St.  848,  1  Am.  Rep.  422;  King 
*.  Hunter,  65  K.  C.  603.  6  Am.  Rep. 
764;  State  «.  Brunst,  26  Wis.  428,  7 
Am.  Rep.  87;  Foster  •.  Jones,  70 
Ya.  642,  62  Am.  Rep.  687;  State  e. 
Choate,  11  Chio  611;  State  v.  Mess- 
more,  14  Wis.  170:  Howard  r.  SUto, 
10  Ind.  99. 

T  SUte  e.  Brunst,  26  Wis.  428,  7 
Am.  Rep.  87;  King  e.  Hnnter,  66  K. 
C.  608,  6  Am.  Rep.  764. 
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and  fixes  their  jarisdiction  and  term  of  offioOi  a  jndicial  district 
created  by  an  act  of  the  legislature  cannot,  during  the  conBtitu- 
tional  term  of  the  jndge  elected  therein,  be  abolished  bj  a  snb- 
sequent  act  which  repeals  the  first  and  transfers  the  territory  to 
another  district*  Bat  where  a  jndge  has  been  elected  bj  the 
legislatarci  the  legislatare  may  lawfully  rednce  his  district  to  the 
minimum  extent  as  fixed  by  the  constitution,  though  the  effect 
be  to  decrease  his  compensation.* 


'Commonwealth  v.  Gamble,  62 
Penn.  8t  848, 1  Am.  Rep.  432;  Com- 
monwealth t.  Mann,  6  Watte  &  8. 
(Penn.)  403;   People  «l  Dubois,  28 


111.  547;  Stete  «.  Messmore.  14  Wla 
163. 

•Foster  «.  Jones.    79   Ya.  642.  O 
Am.  Rep.  687. 
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CHAPTER  Vin. 


BY  IMPEACHMENT. 


S  408.  Parpoie  of  this  Chapter. 

I.  TBX  AUTHORITT  TO  DfPBACH. 

469.  Declared  by  the  Constitution. 

n.  THB  TBIBUHAL. 

470.  Impeachments  originate  in  the 

Hoose,  bat  are  tried  by  the 
Senate. 

m.  WHAT     OFFICERS    ICAT     BB    DC- 


471.  Usually  Civil  Officers  only. 


IT.   FOR  WHAT  ACT  OFFICERS  MAT  BB 
DfPEACHBD. 

g  472.  Conflict  of  Views   upon  the 
Subject. 

Y.  THB  JUDGMERT  TBAT  MATBB  RBH- 


478.  Removal  from  Office  and  Dis- 
qoalification. 

474.  Whether  Officer  may  be  sus- 
pended during  Proceedings. 

478.  Impeachment  does  not  prerenl 
Other  Punishment 


I  468.  Purpose  of  this  Chapter. — ^The  last  method  to  be  here 
considered  by  which  the  removal  of  a  public  oflScer  may  be 
effected  is  that  of  impeachment  Great  difficulty  is  experienced 
in  dealing  with  this  subject,  not  only  because  it  is  a  proceeding 
yery  rarely  resorted  to,  but  also  because  it  proceeds  before  a 
special  tribunal  having  peculiar  powers  and  because  much  nncer> 
tainty  and  conflict  of  opinion  exist  in  regard  to  its  scope  and 
application.  A  brief  summary  of  its  main  features  is,  therefore^ 
aU  that  will  be  here  attempted* 


I. 


THB  AUTHORmr  TO  lUPBAOR. 

I  469.  Declared  by  the  Oonatltatioiu — ^The  authority  to  in- 
stitute and  carry  on  the  extraordinary  proceeding  by  impeach- 
ment is  one  oonferred  by  the  constitutions  of  the  United  States 
and  of  the  States  respectively.  The  constitution  of  the  United 
States  provides  that  '^  The  president,  vice-president,  and  all  eivil 
officers  of  the  United  States,  shall  be  removed  from  office  on 
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impeachment  for,  and  conviction  of,  treason,  bribery,  or  other 
high  crimes  or  misdemeanors." ' 

Provisions  more  or  less  similar  to  this  are  fonnd  in  the  ooo- 
stitations  of  most  of  the  States.* 


IL 

THE  TRIBUNAL. 

§  470.  ImpeaohmentB  oiicinate  in  the  House  but  are  tried 
by  the  Senate. — ^The  Oonstitntion  of  the  United  States  provides 
that  "  The  house  of  representatives  shall  *  *  *  have  the  sole 
power  of  impeachment,'' '  but  ^^  The  senate  shall  have  the  sole 
power  to  try  all  impeachments.  When  sitting  for  that  purpose, 
they  shall  be  on  oath  or  aflSrmation.  When  the  president  of  the 
United  States  is  tried,  the  chief  justice  shall  preside;  and  no 
person  shall  be  convicted  without  the  concurrence  of  two-thirda 
of  the  members  present"  * 

This  subdivision  of  the  powers  and  responsibilities  of  impeach- 
ment is  followed  usnallj  by  the  States.' 

III. 

WHAT  0FFI0EB8  MAY  BE  IMPBAOHED. 

§  471.  ITBually  oivil  Officers  only. — Bj  the  constitution  of 
the  United  States,  as  has  been  seen,  it  is  declared  that  the  presi- 
dent, vice-president,  ^^  and  all  civil  officers  of  the  United  States  " 
shall  be  liable  to  impeachment.  This  language,  says  Mr.  Pome« 
roy,'  "plainly  excludes  all  private  persons,  and  all  officers  in  the 
land  and  naval  forces,"  and  Judge  Stoby,^  following  Mr.  Kawie,* 
says  that  "all  officers  of  the  United  States  who  hold  their  ap- 
pointments under  the  national  government,  whether  their  duties 
are  executive  or  judicial,  in  the  highest  or  in  the  lowest  depart- 
ments of  the  government,  with  the  exception  of  officers  in  the 

>  Art  IL.  Sec.  4.  •  See  Stimfloo's  Am.  Stat.  L.  g  3(ia. 

t  A  summary  of  these  will  be  found  'Pomeroy's  Const.  Law,  §  716. 

In  Stimson's  Am.  SUt.  L.,  §260.  t  Story  on  Oonst  §  793. 

•Art.  L,  Sec.  IL,  Subd.  5.  *Rawle  on  Const.  Ch.  88,  p.  818. 
«  Art.  L,  Sec  III ,  Subd.  6. 
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army  and  navy,  are  properly  civil  officers  within  the  meaning  of 
the  constitution,  and  liable  to  impeachment."  Whether  this 
language  includes  senators  and  representatives  themselves  seems 
open  to  donbt.^ 

By  the  constitutions  of  the  States  the  enumeration  of  the 
officers  who  may  be  impeached  is  usually  made  more  specific. 

IV. 

FOB  WHAT  ACTS  OFFIOSBS  MAT  BB  IMPBAOHSD. 

§  472.  Conflict  of  Views  upon  this  Question. — Under  the 
Oonstitntion  of  the  United  States,  an  officer  can  be  impeached 
only  for  "  treason,  bribery  and  other  high  crimes  and  misdemea- 
nors." The  question  thereupon  arises,  what  are  ^^high  Crimea 
and  misdemeanors"  within  the  meaning  of  this  provision. 

It  seems  to  be  settled  that  there  are  no  crimes  against  the 
United  States  except  such  as  are  expressly  made  so  by  act  of 
Congress.*  Acting  upon  this  rulci  it  is  maintained  by  a  large 
class  of  constructionists  that  impeachment  can  be  had  only  for 
acts  which  are  indictable,  and  that  unless  the  crime  is  specially 
named  in  the  constitution,  impeachments,  like  indictments,  can 
only  be  instituted  for  crimes  committed  against  the  statutory  law 
of  the  United  States.* 

But,  on  the  other  hand,  a  more  liberal  view  is  maintained  with 
great  plausibility  and  force.  The  supporters  of  this  view  main- 
tain that  impeachable  crimes  and  misdemeanors  can  not  be  lim* 
ited  to  those  only  which  are  expressly  made  so  by  statutory 
enactment,  but  that,  to  use  the  language  of  one  writer,  ^  an 
impeachable  high  crime  or  misdemeanor  is  one  in  its  nature  or 
consequences  subversive  of  some  fundamental  or  essential  prin- 
dple  of  government,  or  highly  prejudicial  to  the  public  interest,, 
and  this  may  consist  of  a  violation  of  the  constitution,  of  law^ 
of  an  official  oath,  or  of  duty,  by  an  act  committed  or  omitted, 

*8ee   Btory  oa  Const.  798;  Pom-  State  «.  Gilmore,  20  Kana  061,  d7 

eroy's  Ooost  Law,  §  716.  In  the  case  Am.  Rep.  189. 

of  WiUiam  Blount,  a  senator,  it  was  •  Wharton  Crim.  Law,  gg  168-164. 

iMid  by  the  senate  that  senators  are  *  Bee  an  exhaustiye  article  by  Prof, 

not  ^'oiTilofBcers,"  within  the  mean-  Theo.  W.  Dwight  supporting  thia 

Ing  of  the  constitution.     See  also  Tiew  in  6  Aul  L.  Beg.  (N.  S.)  9S7» 
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or,  without  violating  a  positive  law,  by  the  abnse  of  discretioa- 
ary  powers  from  improper  motives  or  for  an  improper  parpose.**  * 
Whether  the  act  in  question  is  snch  an  act  is  solely  for  the  senate 
to  determine. 

V. 

THE  JUDGMENT  THAT  MAT  BB  BBNDBBBD. 

§  478.  Hemoval  fh>m  Oflloe  and  Biaqualifloation* — '*  Jndg^ 
ment  in  cases  of  impeachment,"  declares  the  constitution  of  the 
United  States,  ^'  shall  not  extend  further  than  to  removal  from 
office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust  or  profit  under  the  United  States ;  but  the  party  convicted 
shall  nevertheless  be  liable  and  subject  to  indictment,  trial,  judg- 
ment and  punishment,  according  to  law."  * 

Provisions  more  or  less  similar  are  found  in  the  constitutionB 
of  the  States. 

§  474.  Whether  Officer  may  be  suspended  during  Prooeed- 
ings. — ^The  constitutions  of  many  of  the  States  provide  that  all 
or  certain  officers  shall  be  suspended  from  duty  pending  the  im- 
peachment proceedings.  No  such  provision  is  found  in  the  eon- 
stitution  of  the  United  States.  In  the  absence  of  such  a  provi- 
sion, it  is  maintained  that  if  the  power  exists  at  all  it  can  be  only 
in  the  case  of  subordinate  ministerial  officers.* 

§  476.  Impeaohment  does  not  prevent  other  Poniahment.— 
^^  Impeachments  of  public  officers,"  says  Ohanoellor  Sajstdford, 
*^  a  peculiar  species  of  accusation,  made  and  tried  in  a  peculiar 
manner,  are  to  extend  no  farther  in  their  effect  than  to  discharge 
an  officer  from  his  trust,  and  to  render  him  incapable  of  holding 
office;  but  if  the  cause,  for  which  the  officer  is  thus  punished, 
is  a  public  offense,  he  may  be  also  indicted,  tried  and  punished, 
according  to  law;  the  constitution  leaving  the  definition  of  the 
offense,  and  its  particular  punishment,  in  this  case,  as  in  all  othersi 

*  See  an  exhaustive  article  by  Judge  >  Art  I.  Sea  Subd.  7. 

Wic  Lawbbnob  of  Ohio,  Bupporting  *Mr.  Pomeroy  is  of  the  opinloii 

this 'view,  in  6  Am.  L.  Reg.  (N.  S.)  that  the  power  exists  as  to  snob  ofll- 

641.    Prof.   Pomeroy  also  supports  cers.    Const  Law,  g  738.    See  also 

this  view.    Pomeroy's  Const.  Law,  Prof.  Dwight's  article,  6  Am.  L. 

g726.  (N.  &)  at  p.  d76. 
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to  the  general  po^er  of  the  legislature.  This  part  of  the  con- 
stitntiony  concerning  judgment  on  impeachments,  is  therefore  a 
limitation  of  the  power  of  the  court  for  the  trial  of  impeach- 
menta^  and  not  a  restriction  upon  the  general  power  of  the  legis- 
lature  over  crimes."  * 

So  Inhere  the  constitution  provides  for  the  impeachment  or 
removal  of  public  officers  for  crime,  incapacity  or  negligence,  a 
atatnte  providing  for  their  removal  for  voluntary  intoxication  in 
buaiiiess  hours,  or  for  habitual  intoxication,  is  valid.* 

»  In  Barker  •.  People,  8  Cow.  (N.      42  Am.  Rep.  185.    But  see  Common- 
X.)  686, 15  Am.  Dec.  822.  wealth  •.   Williams,  79  Ky.  42,  42 

•  McComas  •.  Krug,  61  Ind.  827.      Am.  Bep.  204. 
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CHAPTER  IX. 


OP  THE  REMEDY  BY  QUO  WARRANTO. 


476.  In  general. 

477.  Nature  of  the  Remedy. 

478.  In  what  Cases  applied. 

479.  Will  not  lie  where  Position  is 

not  a  public  Office. 

480.  Same  Subject— What  are  Offi- 

oee  within  this  Rule. 

481.  Same  Subject— What  are  not 

Offices. 
488.  Possession  and   User  of  the 

Office  must  be  shown. 
488.  Is  a  ciril  Proceeding. 
484.  Is  a  discretionary  Remedy. 
486.  Effect  of  Acquiescence. 
488.  Will  not  lie  where  there  is 

other  plain   and   adequate 

Remedy.  * 


%  487.  Is  superseded  by  special  ilatii* 
tory  Remedy. 

488.  Proceedings  usually  conduct- 

ed in  Name  of  the  Public 

489.  Practice  in  insUtuting  the  Pro- 

ceedings. 

490.  Interest  of  Relator. 

491.  The  Requisites  of  the  Infor> 

mation. 
498.  The  Defendant's  Pleadin^k 
498.  The  Replication. 

494.  The  Burden  of  Proof. 

495.  Trial  by  Jury. 

496.  The  Judgment 

*497.  Effect  of  the  Judgment 

498.  Damages  for  Usurpation. 

499.  Costs. 


§  476.  In  general. — As  has  been  frequently  seen  in  earlier 
portions  of  this  work,  the  remedy  usually  adopted  for  the  par- 
pose  of  trying  the  title  to  public  office  is  that  ordinarily  spoken 
of  as  quo  warranto.  In  some  of  the  States  special  remedies  have 
been  provided  for  the  purpose,  but  in  the  majority  of  them  the 
proceeding  by  qtu)  warranto  is  still  retained,  and  seems  to 
deserve  separate  consideration. 

§  477.  Nature  of  the  Eemedy.— The  ancient  writ  of  q%u> 
warranto  was  a  high  prerogative  writ,  in  the  nature  of  a  writ 
of  right  for  the  king,  against  one  who  usurped  or  claimed  any 
office,  franchise  or  liberty  of  the  crown,  to  inquire  by  what 
authority  he  supported  his  claim,  in  order  to  determine  the 
right* 

In  modem  times  in  England,  and  in  the  United  States,  the 
ancient  writ  has  fallen  entirely  into  disuse,  and  is  superseded  bj 

>  High  Ex.  Leg.  Rem.  §  S93. 
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the  information  in  the  nature  of  a  quo  wa'n*antOy  which  is  a  pro- 
ceeding by  information  in  the  proper  court  to  determine  by 
what  aathority,  quo  warranto^  he  assumes  to  hold  and  exercise 
the  office  in  question.  The  use  of  this  remedy,  and  the  prac- 
tice and  procedure  in  seeking  and  applying  it,  have  been  regu- 
lated by  statute  in  many  of  the  States  and  in  some  superseded 
altogether,  but  wliere  still  in  use,  its  main  features  are  still  the 
same.' 

§  478.  In  what  Oases  applied. — The  proceeding  by  qtto  war- 
ranio  is  the  proper  and  appropriate  remedy  for  trying  and 
determining  the  title  to  a  public  office,  and  of  ascertaining  who 
is  entitled  to  hold  it;  of  obtaining  the  possession  of  an  office  to 
which  one  has  been  legally  elected  and  has  become  duly  qualified 
to  hold,  and  also  of  removing  an  incumbent  who  has  usurped  it, 
or  who  claims  it  by  an  invalid  election,  or  who  illegally  contin- 
ues to  hold  it  after  the  expiration  of  his  term.'  Both  of  these 
remedies  may  be  sought  by  the  same  information.' 

Qiu>  warranto  is  also  an  appropriate  remedy  for  testing  the 
validity  of  a  statute  under  which  the  respondent's  office  was  cre- 
ated/ 

For    the    purpose  of  ousting   an  actual    incumbent  and  of 


*  Superseded  by  other  remedies  in 
New  York.  Form  but  not  the 
substance  changed  in  Dakota.  Terri- 
tory «:  Hauzhurst,  8  Dak.  205;  Lies 
in  Ejinsas,  notwithstanding  statute. 
Tarbox  «.  Sughrue,  86  Eans.  225. 

sQriebelv.  State.  Ill  Ind.  669,  12 
N.  East.  Rep.  700;  Williams  o.  State, 
69  Tex.  868, 6  8.  W.  Rep.  845;  State  v. 
Owens,  68  Tex.  261;  Owena  e.  State, 
64  Tex.  500;  State  «.  Meehan,  45  K. 
J.  L.  189;  Territory  e.  Ashenfelter, 
—  N.  M.  — ,  12  Pac.  Rep.  879;  Da- 
▼idson  «.  State,  20  Fla.  784;  Osgood 
«.  Jones,  60  N.  H.  648;  French  «. 
Cowan,  79  Me.  426;  Tarbox  t.  Sugh- 
me,  86  Eans.  225;  Neeland  «.  State, 
i9Eana.  164;  State  «.  Commission- 
era,  89  Eans.  85,  19  Pac.  Rep.  2; 
OoUiiit  ••  Huff,  68  Ga.  207;  Hardin  e. 
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Colquitt,  68  Qa.  589;  People  e. 
Waite,  70  III.  25;  People  «.  Moore, 
78  111.  182;  People  «.  Callaghan,  88 
111.  128;  Stone «.  Wetmore,  44  Ga. 
495;  People  v.  Sweeting,  2  Johns.  (N. 
T.)  184;  State  «.  Schnierle,  5  Rich. 
(S.  C.)  299;  State  e.  Brown,  5  R.  1. 1; 
Territory  v.  Hauxhurst,  8  Dak.  205; 
Hammer  «.  State,  44  K.  J.  L.  667; 
State  «  Stein,  18  Keb.  529;  Gass  e. 
State,  84  Ind.  425;  Farrington  e.  Tur- 
ner, 58  Mich.  72,  51  Am.  Rep.  88. 

•Griebel  «.  State,  111  Ind.  869,  12 
N.  East.  Rep.  700. 

*  People  •.  Riordan,  ■—  Mich.  — ,  41 
N.  W.  Rep.  482;  People  «.  Maynard, 
15  Mich.  468;  Attorney  General  «. 
Holihan,  29  Mich.  116;  Attorney 
General  «.  Amoa,  60  Mich«  872. 
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admitting  another  to  the  office,  q^io  warranto  is,  as  has  been 
seen,'  the  reinedj  and  not  mandamas.* 


^AnU,  §§216-218. 

•Freyv.  Michie,  68  Mich.  328, 86  N. 
W.  Rep.  — ,  18  West.  Rep.  586. 

French  «.  Cowan,  79  Me.  426.  *  In 
this  case  Foster,  J.,  says: 

"The  office  to  which  the  petitioner 
seeks  to  be  restored  is  actually  filled 
by  another,  claiming  under  a  legal 
appointment,  admitted  and  sworn 
and  exercising  the  functions  of  the 
office  under  color  of  right  In  such 
case,  the  appropriate  remedy  of  the 
petitioner  in  the  first  instance,  if  en- 
titled to  any,  is  by  pto  warranto,  and 
not  by  mandamui  alone.  In  this  case, 
the  petitioner  is  yirtually  attempting 
to  oust  an  actual  incumbent,  and  to 
place  himself  in  an  office,  the  title  to 
which  is  in  controyersy,  and  which 
cannot  be  tried  in  a  proceeding  of 
this  kind.  The  general  and  well  nigh 
uniyersal  rule  is  that  mandamui  is 
not  an  appropriate  remedy  to  try  the 
title  to  an  office  as  against  one  actu- 
oally  in  possession  under  color  of 
law.  The  decided  weight  of  author- 
ity, both  in  the  English  and  Ameri- 
can courts,  is  in  support  of  this  doc- 
trine. 

In  Dane's  Abridgement  the  rule  is 
thus  stated:  'But  if  the  office  be 
already  full  by  the  possession  of  an 
officer  da  facto,  no  writ  will  be 
granted  to  proceed  to  a  new  election, 
until  the  person  in  possession  has 
been  ousted  on  proceedings  in  quo 
warranto,* 

Judge  Dillon,  in  his  work  on  mu- 
nicipal corporations,  after  stating  the 
English  rule  as  aboye  giyen,  and  that 
the  same  is  generally  recognized  to  be 
the  law  in  this  country,  says:  'We 
baye  before  seen  that  it  is  the  doc- 
trine of  the  Bnglish  law,  quite  gen- 
erally adopted  in  this  country,  that 


where  a  person  is  in  the  actual  pos- 
session of  an  office  under  an  electioB 
or  a  commission,  and  is  thus  ezerds- 
ing  its  duties  under  color  of  right, 
that  the  yaUdity  of  his  election  or 
commission  cannot,  in  general,  be 
tried  or  tested  on  a  mandamtu  to 
admit  another,  but  only  by  an  infor- 
mation in  the  nature  of  quo  war- 
ranio,'  %  %  674.  678,  679.  680,  716. 
The  same  doctrine  is  moreemphatio- 
ally  laid  down  in  High  on  Ex.  Ijeg. 
Rem.  §  49.  and  he  asserts  that  the  rule 
is  established  by  an  oyerwhelming 
current  of  authority  that  mandamtu 
will  not  lie  to  compel  the  admission  of 
another  claimant  nor  to  determine 
the  disputed  question  of  title  to  an 
office,  where  it  is  already  filled  by  an 
actusd  incumbent  who  is  exercising 
the  functions  of  the  office  defaoto 
and  under  color  of  right  In  such 
cases,  the  party  complaining  and  de- 
sirous of  an  adjudication  upon  liis 
alleged  title  and  right  of  possession, 
must  assert  his  rights  by  the  only 
proper,  efficacious  and  speedy  rem- 
edy»  and  that  is  an  information  in 
the  nature  of  a  quo  toarrarUo, 

A  careful  examination  of  the  de- 
cisions both  of  the  English  and 
American  courts  will  not  fail  to  con- 
yinoe  the  most  doubting  mind  that 
the  general  current  of  authority  runs 
in  the  same  direction,  and  that  the 
exceptions  to  the  rule  are  rare  and 
not  well  founded.  A  few  of  the  yery 
many  authorities  bearing  directly 
upon  this  role  are  giyen,— enough 
when  examined  to  authenticate  the 
assertion  that  the  rule  is  too  well  set- 
tled to  be  denied.  Kingv.  The  Mayor 
of  Winchester,  7  A.  &  B.  (84  £.  G. 
L.  81);  The  Queen  e.  The  Mayor  of 
Derby,  7  A  &  B.  (84  £.  0.  L.  18Q; 
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So  a  bill  in  eqnity  will  not  lie  at  the  snit  of  a  private  indi- 
vidual to  restrain  the  exercise  of  official  functions,  but  resort 
must  be  had  to  the  remedy  by  quo  warra/nto} 


King  «.  The  Mayor  of  Oxford,  6  A. 
ft  B.  848  (88  E.  G.  L.  89);  Frost  v. 
The  Mayor  of  Chester,  5  E.  <&  B.  538 
(86  £.  C.  L.  536).  (Tolbbidob,  J.: 
'A  mandamus  goes  only  on  the  sup- 
position that  there  is  no  one  in  office, 
for  the  purpose  of  restoring  a  party 
to  office  or  to  cause  an  election  to  he 
held.'  The  King  «.  The  Mayor  of 
Colchester,  2  T.  R.  259 ;  The  Queen 
«.  Phippen,  7  A.  &  £.  (i66  (34  E.  C. 
L.  208);  People  9.  New  Yorlc,  8 
Johna  Cases  70;  in  this  case  the  court 
held:  'Where  the  office  is  already 
filled  by  a  person  who  has  been  ad- 
mitted and  sworn,  and  is  in  by  color 
of  right,  a  mandamus  is  never  issued 
to  admit  another  person,  and  it  is 
there  laid  down  that  the  proper  rem- 
edy, in  the  first  instance,  is  by  in- 
formalion  in  the  nature  of  a  quo 
wamanio  by  which  the  rights  of  the 
parties  may  be  tried.  People  «.  Stev- 
ens, 5  Hill  (N.  Y.)  629 ;  People  v.  Lane, 
65  N.  Y.  219;  In  re  Gardner,  68  N.  Y. 
467  ;  Duane  «.  McDonald,  41  Conn. 
517  ;  Wood  «.  Fitzgerald,  8  Oregon 
66S;  Underwood  «.  Wylie,  5  Ark.  248; 
Bonner  «.  The  State,  7  Ga.  478;  Peo- 
ple «.  Detroit,  18  Mich.  888;  Brown 
t.  Turner,  70  N.  C.  9S;  Denver  v. 
Hobart,  10  Kev.  28;  Meredith  v.  Su- 
pervisors, 50Cal.  483.  'Mandamus 
will  not  be  issued  to  admit  a  person 
to  an  office  while  another  is  in  under 
color  of  right,'  State  «.  Auditors,  86 
Mo.  70;  'Mandamus  will  not  lie  to 
torn  out  one  officer  and  to  admit  an- 
other in  his  place;'  People  t.  Matts- 
son,  17  111.  167;  People  «.  Head,  25 


m.  825;  Hill  v,  Goodwin,  56  N.  H. 
441;- Ex  parte  Harris  (Alabama)  14 
Am.  Law  Reg.  (N.  S  )  646;  McGee  t. 
State,  1  West  Reporter,  467  (Indi- 
ana); Ellison  V.  Raleigh,  89  N.  C. 
125.  'By  quo  warranto  the  intruder 
is  ejected.  By  mandamus  the  legal 
officer  is  put  in  his  place.'  Prince  fi 
Skillin,  71  Maine,  866. 

That  there  have  been  exceptions  to 
the  rule  is  true.  But  upon  what 
principle  the  exceptions  have  been 
founded,  where  there  has  been  an 
actual  incumbent,  exercising  the 
functions  of  the  office,  and  being  in 
under  color  of  right,  the  decisions 
themselves  fail  to  afford  any  satisfac- 
tory answer.  In  Maryland  and  Vir- 
ginia, the  courts  have  held  that  in 
such  cases  mandamus  would  lie.  Thus 
in  Dew  v.  The  Judges  of  the  Sweet 
Springs  Dist.  Court,  3  Hen.  &  Munf. 
1,  it  was  held  that  mandamus  was  the 
best  remedy.  So  in  Harwood  «. 
Marshall,  9  Md.  83,  the  court  of  ap- 
peals of  Maryland,  came  to  the  con- 
clusion that  resort  to  quo  warranto  as 
preliminary  to  mandamus  was  not 
necessary  on  the  grounds  of  delay 
growing  out  of  the  use  of  the  process, 
citing  in  support  of  its  decision  the 
case  of  Strong, Pet.  20  Pick.  484,  a  case 
more  generally  referred  to  as  an  ex- 
ception to  the  rule  than  any  other 
authority.  But  an  examination  of 
that  case  shows  the  fact  that  it  was 
mandamus  to  the  board  of  examiners 
to  issue  a  certificate  of  apparent  elec- 
tion to  the  petitioner,  although,  as 
the  court  there  say,  he  might  then  be 


'  Osgood  «.  Jones,  00  K.  H.  548,      title  to  offloe:  Hinckley  t.  Breen,  06 
Bquity  not  the  proper  form  to  try     Oonn.  119. 
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Quo  warranto  will  also  lie  for  the  purpose  of  onsting  an 
incambent  whose  title  to  the  office  has  been  forfeited  by  miscon* 
dnot  or  other  canse.^  And  in  sach  a  case  it  is  not  necessary  that 
the  question  of  forfeiture  should  ever  before  have  been  pre- 
sented to  any  court  for  judicial  determination,  but  the  conrt^ 
having  jurisdiction  of  the  qiw  warrant  proceeding,  may  deter- 
mine the  question  of  forfeiture  for  itself.'  The  question  ninsti. 
however,  be  judicially  determined  before  he  can  be  ousted. 
"  And  if  the  alleged  ground  for  ousting  the  officer,"  says  Valkm- 
TINE,  J.,  '*  is  that  he  has  forfeited  his  office  by  reason  of  certain* 


obliged  to  resort  to  quo  toarranto  to 
test  the  title  to  the  office.  A  distinc- 
tion is  there  made  between  the  cases 
where  applications  had  been  made  to 
be  admitted  to  an  office  by  proceed- 
ings on  mandamus,  and  the  case  there 
decided,  where  the  petitioner  only 
■ought  for  a  certifleats  of  his  election, 
like  the  case  of  Marbury  «.  Madison, 
1  Cranch  168-9,  and  The  King  v.  The 
Mayor  of  Oxford.  6  A.  &  E.  349  (38 
B.  O.  L.  89),  where  it  was  said  that 
the  certificate  was  only  one  step 
toward  the  completion  of  the  title. 
The  court  also  in  Strong*8  Case  admit- 
ted that  the  two  processes  might  be 
necessary  to  enable  the  petitioner  to 
get  possession  of  the  office.— the  one 
establish  the  legality  of  his  election, 
the  other  to  set  aside  that  of  the  in- 
cumbent, and  that  although  they 
were  independent  of  each  other,  they 
might  have  been  applied  for  at  the 
same  time  and  proceeded  pari  passu. 
The  court  arguendo  claimed  that 
there  are  authorities  in  support  of 
the  doctrine  that  mandamus  is  the 
appropriate  remedy  where  there  is  an 
actual  incambent  acting  de  fado,  but 
the  decision  of  the  court  is  not  based 
upon  that  ground,  and  is  not  author- 
ity to  the  extent  daimed  in  Conklin  v. 
Aldrich,  98  Mass.  658,  where  it  is  re- 
ferred to.  The  general  tenor  of  the 
decisions  from  Massachusetts  recog- 


nize and  adopt  the  rule  rather  than  the 
exception  to  it  Attorney-General 
«.  Simonds,  111  Mass.  256.  It  is  a 
fundamental  principle  that  manda- 
mus can  be  used  only  to  compel  the- 
respondent  to  perform  some  duty^ 
which  he  owes  to  the  petitioner,  and 
can  be  maintained  only  on  the  ground 
that  the  petitioner  has  a  present^ 
clear,  legal  right  to  the  thin^ 
claimed,  and  that  there  is  a  corres- 
ponding duty  on  the  part  of  the  re^ 
spondent  to  render  it  to  him.  If 
therefore,  as  in  the  case  at  bar,  the 
two  persons  are  claiming  the  title  Uy 
office  adversely  to  each  other,  the 
respondent  being  in  possession  and 
exercising  the  duties  pertaining  to 
that  office  ds  facto  under  color  of 
right,  mandamus  will  not  lie  to  oomr 
pel  the  admission  of  the  petitioner^ 
or  to  determine  the  disputed  question^ 
of  title." 

I  Commonwealth  «.Walter,88Penn; 
St.  105,  24  Am.  Rep.  154;  Stole  «. 
Collier,  72  Mo.  18,  87  Am.  Rep.  417; 
State  «.  Wilson,  80  Kans.  661;  Dnl- 
lam  V.  Willson.  58  Mich.  892,  51  Am. 
Rep.  128. 

s  Commonwealth  «.Walter,88  Penn. 
St.  105,  24  Am.  Rep.  154;  Stote  t. 
Wilson,  80  Eans.  661 ;  State  «l  Allen, 
5  Eans.  218;  State  a.  Graham.  IS 
Eana  186. 
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acts  or  omissions  on  his  part,  it  mnst  then  be  judicially  deter* 
mined,  before  the  ofScer  is  ousted,  tliat  these  acts  or  omissions 
of  themselves  work  a  forfeiture  of  the  office.  Mere  misconduct, 
if  it  does  not  of  itself  work  a  forfeiture,  is  not  sufficient.^  The 
court  has  no  power  to  create  a  forfeiture,  and  no  power  to 
declare  a  forfeiture  where  none  already  exists.  The  forfeiture 
must  exist  in  fact  before  the  action  of  qico  warranto  is  com- 
menced."" 

§  479.  Will  not  lie  where  Position  is  not  a  public  OAoe. — 
The  State  does  not  inquire  by  quo  warranto  into  the  title  to  a 
position  which  is  not  a  legally  authorized  public  office.'  The 
right  to  a  mere  employment  must  be  tested  by  other  means.* 
What  are  public  offices,  and  how  they  are  distinguished  from 
mere  employments  has  been  already  considered  in  an  earlier  por- 
tion of  this  work,*  and  further  illustrations  will  be  given  in  the 
following  section. 

Courts  are  also  averse  to  granting  leave  to  file  an  information 
in  quo  warranto^  where  the  office  in  dispute  is  a  petty  and  insig- 
nificant one.*  So  "although  the  statute  says  the  information 
may  be  filed  against  ^any  person'  usurping  office  in  ^any  corpo- 
ration' created  by  authority  of  this  state,  yet  there  must  be  very 
many  cases  in  which  the  court  would  be  at  liberty  to  refuse  to 
listen  to  the  controversy.  When  the  proprietors  of  a  country 
store,  or  the  members  of  a  village  library  association,  or  the  par- 
ticipants in  a  district  school  debating  society,  or  an  association  of 
musical  amateurs,  may  incorporate  themselves  under  our  general 
laws,  and  establish  various  grades  of  offices  for  the  purposes  of 
their  organization,  it  can  scarcely  be  seriously  urged,"  says 
CooLBT,  J.,  "that  the  supreme  court  can  be  required  to  settle  all 
their  contested  elections  and  appointments  in  this  proceeding. 
There  are  grades  of  positions  denominated  offices  which  do  not 


*  Oitiog  Cleaver  «.  Commonwealth, 
B4  Peon.  St.  288;  Brady  v.  Howe,  50 
MIm.  e84,  e25;  Lord  Brace's  Case,  2 
Btrange,  819;  King  v.  Ponsonby,  1 
Ves.  Jr.  1,  7;  People  •.  Whitcomb, 
'^  m.  172,  176;  High  on  Extraordi- 
iiaiy  L^gal  Remedies,  g  618. 

*  Oitiog  above  authorities  and  State 
«L  Hixon,  27  Ark.  898,  402. 


s  State  V.  North,  42  Conn.  79;  State 
«.  Dearborn,  15  Mass.  125. 

«  People  V.  DeMill,  15  Mich.  164; 
EUascn  v.  Colemaa,  86  N.  C.  236; 
People  V.  Hills.  1  Lans.  (N.  Y.)  202; 
Burr  «.  McDonald,  8  Gratt.  (Va.)  216; 
Dean  t,  Healy,  66  Ga.  503. 

•See  ante,  §2. 

•  Anonymous,  1  Barn.  K.  K  279. 
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rise  to  the  dignity  of  being  entitled  to  the  notice  of  the  attorney* 
general  by  information."  ^  And  in  a  later  ease '  the  same  jndge 
says  that  '4t  is  at  least  doubtful  whether  the  proceeding  by 
nformation  is  applicable  to  the  case  of  any  office  not  created  by 
the  State  itself." 

§  480.  Same  Satajeot— What  are  OflELoea  within  the  Rule. — 
Illustrations  of  what  are,  and  what  are  not  offices,  have  been 
already  given,  bat  a  brief  statement  will  here  be  made  of  some 
of  the  positions  which  have  been  deemed  public  offices  for  the 
purposes  of  quo  toarranto  proceedings. 

Thus  the  following  officers  have  been  subjected  to  inquiry : — 
governor,'  lieutenant-governor,*  except  where  the  jurisdiction  is 
solely  in  the  general  assembly/  sheriff,'  deputy  sheriff/  county 
clerk,*  county  treasurer,*  judge  of  probate,"  circuit  judge,"  pre- 
siding officers  of  legislature,"  directors  of  asylums,"  an  officer  in 
a  railroad  company  who  is  appointed  by  the  State,"  tax  collec- 
tor," commissioner  of  highways,"  commissioners  to  locate  a 
county  seat,  lay  out  state  roads  and  the  like,^'  assessors,"  school 
district  clerk,"  mayor  of  city,*  school  director,**  city  marshal.** 

So  the  title  of  military  officers  is  also  open  to  inquiry  upon 
this  proceeding." 


>  People  9.  DeMill,  15  Mich.  164. 

•  Throop  «.  LangdoD,  40  Mich.  678. 

•  Attorney-General,  v.  Barstow,  4 
Wis.  667. 

«  State  9,  Gleason,  13  Fla.  265. 

•  Robertson  9.  State,  109  Ind.  79. 

<  People  e.  Mayworm,  5  Mich.  146; 
Commonwealth  9.  Walter,  83  Penn. 
St.  105,  34  Am.  Rep.  154;  People  9. 
Cicott,  16  Mich.  388,  97  Am.  Dec 
141. 

7  State  9,  Gott,  15  R  I.  605,  3  Am. 
St.  Rep.  931. 

•  People  9,  Miles,  3  Mich.  848. 
»  Clark  «.  People,  15  HI  217. 

'•  People  9,  Heaton,  77  N.  C.  18. 

"  Commonwealth  9,  Gamble,  63 
PenD.  i:it  848, 1  Am.  Rep.  423. 

'•  Clark  9.  SUnley,  66  N.  C.  59; 
Howerton  «.  Tate,  68  N.  C.  547. 

"  Nichols  9,  McEee,  68  N.  C.  429; 


Welker  e.  Bledsoe,  68  K.  C.  457;  State 
V.  Harrison,  118  Ind.  484,  8  Am.  SL 
Rep.  668. 

"  Howerton  e.  Tate,  68  N.  C.  647. 

'*  Patterson  v.  Hubbs,  65  N.  G.  119; 
Hyde 9.  SUte,63Mi8a.665;  Peoples 
Callaghan,  88  111.  128. 

>•  People  9.  Hurlbut,  34  Mich.  69, 9 
Am.  Rep.  103. 

'*  People  9,  Hurlbut,  tupra, 

>«  State  fi.  Hammer,  43  N.  J.  L.  486. 

**  State  9,  Jenkins,  46  Wis.  616 

••  People  9.  Thacher,  56  N.  Y.  635, 
14  Am.  Rep.  813;  Commonwealth  «. 
Jones,  13  Penn.  St.  865. 

*'  State  9.  Boal,  46  Mo.  638. 

*"  State  9.  Lupton,  64  Mo.  416,  87 
Am.  Rep.  253. 

**  State  9.  Brown,  5  R.  L  1;  Com- 
monwealth 9,  Small,  36  Penn.  St.  81. 
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§  481.  Same  Satjeot— What  are  not  Offices. — Bat  the  follow- 
ing are  not  public  officers  within  this  rule : — chief  engineer  of  a 
railroad/  or  other  officers  of  a  corporation  elected  by  the  direc- 
tors,' a  clerk  in  a  municipal  office/  a  college  professor/  a  pilot/ 
special  commissioners,  appraisers,  referees  and  the  like/  and  many 
others  mentioned  in  a  preceding  chapter.' 

§  482.     Poeaessian  and  User  of  the  Office  must  be  shown 

It  is  indispensable  to  the  jurisdiction  in  quo  warranto  that  the 
respondent  should  be  shown  to  have  been  in  the  actual  posses- 
sion and  user  of  the  office.  It  is  not  enough  that  he  should  claim 
the  office,  but  an  actual  user  must  be  shown.' 

''But  that  which  constitutes  a  sufficient  user,"  says  Mr. 
Stephen,  ''  depends  upon  the  nature  of  the  office  or  franchise 
claimed ;  thus,  where  it  appeared  in  the  case  of  a  freeman  or  free 
burgess  of  a  corporation,  that  he  had  been  sworn  in,  though  no 
act  or  claim  be  stated  to  have  been  done  or  made  by  the  defen- 
dant, the  information  was  granted ;  and  though  a  mere  claim  to 
be  sworn  in  is  no  usurpation,  yet  a  swearing  in,  though  defective 
in  law,  may  be ;  and  where  a  defendant  has  taken  the  oath  in 
snch  a  way  as  he  thought'  to  be  sufficient  at  the  time  to  make 
him  a  free  burgess,  it  was  considered  to  be  an  user."* 

Hence  it  is  held  that  the  taking  of  the  oath  within  the  time 
prescribed  by  law  is  a  sufficient  user,  though  the  respondent  has 
not  actually  performed  the  duties  of  the  office.^* 

So  where  a  person,  who  has  been  duly  elected  to  an  office  and 
has  qualified  and  taken  possession  of  it,  commits  such  acts  while 
m  the  office  as  to  work  a  forfeiture  of  it,  he  may  be  proceeded 
against  by  quo  warranto^  even  though  at  the  time  he  has  practi- 
cally abandoned  the  office  but  without  resigning  his  claim  to  it.^ 

§  483.    Is  a  dvll  Proceeding. — Though  originally  regarded  as 

>  Eliaaon  o.  Qoleman,  86  N.  C.  285.         •  Matter  of  Hathaway,  71 N.  T.  288. 

>  People  9,  Hills,  1  Lana  (N.  7.)     244. 

202;  Burr  v.  McDonald.  8  Qratt.  (Va.)         ▼  See  anU,  Book  I.  chap.  IT. 
215.  •  King  V.  Whitwell.  5  T.  R  85. 

•  Throop  0.  Langdon,  40  Mich.  673.         •  S  Stephen's  Nisi  Prius,  2441. 

«  Butler  9.  Board  of   Regents,  82        »  People  v.  Callaghan,  88  111.  128; 
Wis.  124.  King  «.  Tate,  4  East  387;   King  v. 

•  Dean  v.  Healy,  66  Ga.  503.  Harwood,  2  East  177. 

'1  State  0.  Graham,  13  Kans.  136. 
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a  criminal  proceeding,  the  remedy  by  information  has  now 
come  to  be  considered  as  a  purely  civil  one,  which,  while  par- 
taking in  some  of  its  forms  and  incidents  of  the  nature  of 
criminal  process,  is  yet  a  strictly  civil  proceeding,  resorted  to  for 
the  purpose  of  testing  a  civil  right  by  trying  the  title  to  an 
office  or  franchise  and  ousting  the  wrongful  possessor/ 

§  484.  Is  a  discretionary  Bemedy. — The  pursuit  of  the 
remedy  by  information  in  qico  warranto  is  not  ordinarily  a  mat- 
ter of  right  but  one  resting  in  the  sound  discretion  of  the  court, 
and  in  England  since  the  statute  of  Anne*  and  in  many  of  the 
United  States  *  it  can  only  be  filed,  on  the  relation  of  a  private 
individual,  by  leave  of  the  court  first  had  and  obtained.  In  some 
of  the  States,  however,  such  leave  is  not  required.*    It  may  be 


'  High.  Ex.  Leg.  Rem.  %  608,  cit- 
ing State  9.  Hardie,  1  Ired.  (N.  C.) 
42;  State  Bank  v.  State.  1  Blackf. 
(Ind.)  267;  State  o.  Ashley,  1  Ark. 
279;  Lindsey  «.  Attorney-Qeneral,  88 
Miss.  608;  State  v.  Lingo,  26  Mo.  496; 
State  «.  Stewart,  82  Mo.  879;  State  •. 
Lawrence,  88  Mo.  585;  State  v.  Eup- 
ferle,  44  Mo.  154,  100  Am.  Dec.  265; 
Commonwealth  v,  Birchett,  2  Va. 
Gas.  51 ;  Attorney-General «.  Barstow, 
4  Wis.  567;  Commonwealth  e.  Com- 
missioners, 1  S.  &  R.  (Penn.)  882; 
Commonwealth  «.  McCloskey,  2 
Bawle  (Penn.)  881,  opinion  of  Gibsok, 
C.  J.;  State  v.  Price,  50  Ala.  568; 
State  f>.  DeGress,  58  Tex.  887.  Contra, 
in  Illinois;  Donnelly  «.  People,  11 
III  552,  52  Am.  Dec.  459;  People  o. 
Railroad  Co.  18  111.  66;  Wight «.  Peo- 
ple, 15  111.  417;  Hay  v.  People,  59  ni. 
94. 

See  also  Osgood  v.  Jones,  60  N.  H. 
548;  Ames  v,  Kansas,  111  U.  S.  449; 
Foster  v,  Kansas,  112  U.  S.  201. 

•  Rez  fi.  Dawes,  4  Burr.  2120;  Rez 
«.  Martin,  4  Burr.  2122;  King*  v, 
Hythe,  5  A.  <&  B.  882;  King  v.  Pea- 
cock. 4  T.  R.  684;  King  v,  Slacy,  1 
T.  R.  1;  Rex  «.  Sargent,  5  T.  R.  467; 
Rex  9.  Parry,  6  Ad.  &  £.  810. 


»  People  •.  Walte,  70  111.  26;  Peo- 
ple V.  Moore,  78  111.  182;  People  «. 
Callaghau,  83  Ul.  128;  People  •.  Rail- 
road Co.  88  ni.  687;  Commonwealtli 
9,  Cluley,  56  Penn.  St.  270,  94  Am. 
Dec.  75;  Commonwealth  o.  Jones.  13 
Penn.  St.  865:  State  9.  Tolan,  88  N. 
J.  L.  195;  Commonwealth  «l  Reigart, 
14  Serg.  &  R.  (Penn.)  216;  Common- 
wealth 9.  Arrison,  15  Serg.  &  R.  133; 
People  9.  Sweeting,  2  Johns.  (N.  Y.) 
188;  State  9.  Schnlerle,  5  Rich.  (8.  C.) 
299;  State  e.  Fisher,  28  Vt.  714;  State 
9.  Smith,  48  Yt  266;  Pcople^9.  Keel- 
ing, 4  Col.  129;  State  9.  Bridge  Co.  18 
Ala.  678;  State  9.  Mead,  56  Vt  853. 

4  Informations  in  Michigan  may  be 
filed  in  the  Supreme  Court  by  the 
Attorney-General  to  test  the  title  to 
public  office,  either  upon  his  own 
relation  or  upon  the  relation  of  any 
private  party,  without  applying  for 
leave.  How.  Stat.  §  8685.  See  Peo- 
ple 9.  Knight,  18  Mich.  230. 

Informations  may  be  filed  in  the 
circuit  courts  by  the  prosecuting  at- 
torney on  his  own  relation  or  that  of 
any  citizen  of  the  county,  without 
leave,  or  by  any  citizen  of  the  county 
alone  on  obtaining  special  leave. 
How.  Stats.  %  8662,  subsection  2.  Sea 
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filed  by  the  State,  in  its  eovereign  capacity,  bj  its  attorney-gen- 
eral, withont  leave. ^ 

The  remedy  being  thns  usually  a  discretionary  one,  it  is  well 
settled  that  the  court,  upon  application  to  it,  will  consider  all  of 
the  circumstances  of  the  case,*  and  leave  to  file  the  information 
will  not  be  granted,  although  the  defect  in  the  defendant's  title 
may  be  manifest,  where  it  is  evident  that  it  will  be  of  no  avail,  aa 
where  it  is  clear  that  the  respondent  will  remain  in  office  what- 
ever may  be  the  decision  ; '  or  where  the  proceeding  could  be  of 
little  practical  benefit,  as  when  the  term  of  the  disputed  office 
will  expire  before  the  trial  can  be  had,^  or  when  the  court  is  sat- 
isfied that,  if  re-instated,  relator  might  legally  and  would  be  dis* 
missed  again  immediately,*  or  when  a  new  election  is  about  to 


Vrooman  •.  Michie,  —  Mich.  — ,  86 
N.  W.  Rep.  749,  18  West.  Etep.  159. 

>  Cominon  wealth  o.  Walter,  88  Penn. 
St.  106,  34  Am.  Rep.  154;  State  o. 
Vail.  58  Mo.  97. 

•  SUte  «.  Tolan,  88  N.  J.  L.  195, 
where  Dbpub,  J.  says:  "In  Rex  o. 
Dawee  and  Rex  v.  Martin.  4  Burr. 
2122,  which  are  known  as  the  Win- 
Chelsea  Cases,  Mr.  Justice  Tatbs 
•ays:  '  In  all  questions  of  this  kind, 
one  great  distinction  is  always  to  be 
attended  to,  that  these  are  applica- 
tions by  common  relators  who  have 
no  inherent  rights  of  prosecution,  but 
by  the  statfite  of  Queen  Anne,  are 
left  to  the  discretion  of  the  court, 
whether  they  shall  be  permitted  to 
prosecute  or  not.  In  the  exercise  of 
this  discretion  the  court  is  not  merely 
to  consider  the  validity  or  defect  of 
the  defendant's  title,  but  the  expedi- 
ency of  allowing  or  stopping  the 
prosecution  under  all  its  circum- 
stances.' In  that  case,  Lord  Mans- 
field, in  the  exercise  of  that  discre- 
Uonaiy  power,  viewed  the  facts  of 
the  case— ;/Ir8<,  in  the  light  in  which« 
the  relators,  informing  the  court  of 
the  defect  of  title^  appear,  from  their 


behavior  and  conduct,  In  relation  to 
the  subject-matter  of  their  informa- 
tion previous  to  Iheir  making  the  ap- 
plication; BMondly,  in  the  light  in 
which  the  application  itself  mani* 
festly  shows  their  motives,  and  the 
purpose  which  it  is  calculated  to  suit; 
and,  thirdly,  the  consequences  of 
granting  the  information;  and  the 
application  for  leave  was  denied^ 
although  it  appeared  clear  that  the 
title  of  both  the  defendants  was  in- 
valid. King  V.  Parry,  6  A.  &  £.  810; 
Cole  on  Criminal  Informations,  ISO; 
Grant  on  Corporations,  258;  Willcock 
on  Corporations,  476:  State  «.  Utter, 
2  Green,  84." 

•  State  V,  McCullough,  —  Nev.  — , 
18  Pac.  Rep.  756. 

4  People  V,  Sweeting,  2  Johns.  (N. 
Y.)  184;  Commonwealth  o.  Reigart, 
14  Serg.  &  R.  (Penn.)  216;  Proceed- 
ings may  be  dismissed  where  title  has 
expired  at  time  of  trial  State  v.  Por- 
ter, 58  Iowa  19;  State  v.  Jacobs,  17 
Ohio  143;  Stale  v.  Tudor,  5  Day 
(Conn.)  829,  or  nearly  expired;  State 
•.  Ward.  17  Ohio  St.  543. 

•  Ex  parU  Richards,  3  Q.  B.  Div. 
868,  28  £ng.  Rep.  822. 
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occur  which  will  afford  the  parties  fall  redress ; '  or  where  the 
results  of  granting  the  leave  would  be  much  more  disastrous  than 
if  it  were  denied,  as  when  the  successful  prosecution  of  the  rem« 
edy  would  cause  the  suspension  of  all  municipal  government  in  a 
city  for  more  than  a  year."  It  must  also  appear  that  there  is  a 
reasonable  probability  of  being  able  to  sustain  the  proceedings.' 

Where  the  court  has  granted  a  rule  to  show  cause  why  the 
information  should  not  be  filed,  ^'ts  discretion  is  not  exhausted, 
but  upon  the  return  to  the  rule  the  leave  to  file  the  information 
may  be  denied  if  it  appears  that  the  rule  was  improvidently 
granted.* 

But  where  the  court  has  once  granted  the  leave  to  file  the 
information,  it  is  held  that  its  discretion  or  power  is  at  an  end, 
and  that  the  issues  raised  must  then  be  tried  and  determined 
according  to  the  strict  rules  of  law  and  right  as  in  other  cases.' 

The  discretion  to  be  exercised  by  the  court  is  not,  however,  a 
purely  arbitrary  one,  and  labile  leave  to  file  the  information  is  not 
granted  as  a  matter  of  course,  it  will  not  be  arbitrarily  refused, 
but  the  court  will  exercise  a  sound  discretion,  according  to  law.* 

§  485.  EflOMt  of  Aoquiesoenoe. — Where  the  information  is 
filed  on  the  relation  of  a  private  individual,  to  oust  the  incnm- 
bent  and  install  the  relator,  the  court  will  take  into  consideration 
the  conduct  of  the  latter,  and  where  he  has  himself  concurred  in 
the  respondent's  holding,*  or  where  he  has  acquiesced  in  the  very 
irregularities  of  which  he  complains,'  or  where  he  has  delayed 
for  an  unreasonable  time  in  presenting  his  claims,'  the  relief  will 
not  be  granted  him. 


*  State  9,  Schnierle,  5  Rich,  (a  C.) 
299;  Commonwealth  «.  Atheam,  8 
Hass.  285;  People  v.  Harshaw,  60 
Mich.  200. 

t  State  V,  Tolan,  3d  N.  J.  L.  195. 

t  People  V.  Callaghan,  83  111.  128. 

«  Ck>mmon wealth  v.Cluley,  56  Penn. 
Bt.  270,  94  Am.  Dec.  75;  Gilroy  e. 
Commonwealth,  105  Penn.  St.  484. 

•  State  «L  Brown,  5  R.  1. 1.  But  see 
Yrooman  «.  Michie,  09  Mich.  42,  86 
N.  W.  Rep.  749,  13  West  Rep.  159, 
where  it  is  said  '*  the  court  has  dis- 


cretion to  proceed  to  Judgment  or  not, 
according  as  the  public  interests  do  or 
do  not  require  it,  and  will  not  do  to 
where  no  good  end  will  be  subseryed 
by  it." 

•  People  •.  Walte,  70  111.  85. 

»  Queen  f>.  Greene,  2  A.  &  E.  (N.  S.) 
460. 

'  Queen  e.  Lockhonae,  14  L.  T.  R. 
(N.  8.)  859;  Doraey  •.  Ansley,  72  Qa. 
460;  State  e.  Tipton,  109  Ind.  78. 

•  Queen  v.  Anderson,  2  A.  &  Eb 
(N.  S.)  740. 
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But  where  the  proceeding  is  on  behalf  of  the  State,  the  lapse 
of  time  will  not  bar  the  action,^  nor  will  it  be  defeated  by  the 
acquiescence  of  the  relator.* 

§  486.  Will  not  lie  where  there  is  other  plain  and  adequate 
Bemedy. — ^As  a  general  rale,  a  conrt  having  the  power  to  exer- 
ciae  jurisdiction  in  quo  warranto  proceedings  will  not  exercise 
its  jurisdiction  where  some  other  plain  and  adequate  remedy 
exists.* 

§  487.  Is  superseded  by  special  statutory  Bemedy« — So,  as 
has  been  seen  in  an  earlier  section,  where  a  special  proceeding 
has  been  provided  by  law  for  the  trial  of  contested  claims  to 
public  office,  such  proceeding  is  usually  held  to  supersede  the 
remedy  by  qiu>  warrarUo} 

§  488.  Proceedings  usually  conducted  in  Name  of  the  Public. 
— ^While  the  proceedings  in  quo  warranto  are  civil  in  their  na- 
ture, they  are  so  far  criminal  in  their  form  that  they  are  usually 
conducted  in  the  name  of  the  sovereign  power,  and,  except  where 
by  statute  private  individuals  are  authorized  to  institute  them, 
they  are  begun,  carried  on  and  controlled  only  by  the  public 
legal  officer,  as  the  attorney-general  or  prosecuting  attorney.' 


»  Commonwealth*.  Allen,  128  Mass. 
80a 

t  Bute  «.  Sharp,  27  Mian.  8a 

'State  V.  Wilson,  80  Kans.  661; 
State  «.  Marlow,  15  Ohio  St.  114; 
State  V.  Taylor,  15  Ohio  St.  187;  State 
491  HizoD,  27  Ark.  398;  Common- 
wealth 9.  Leech,  44  Penn.  St.  882; 
People  •.  Turnpike  Co.  2  Johns.  (N. 
T.)  100;  Neely  «.  Wadkins.  1  Rich. 
(S.  C.)  L.  42;  Lord  Brace's  Case.  2 
Strange  819;  King  e.  Ponsonby,  1 
Yes.  Jr.  1,  7,  8;  King  e.  Heaven,  2 
Darn.  &  £.  772. 

«  See  onto,  g  216. 

*  Must  be  in  name  of  Attorney-Gen- 
eral in  New  Hampshire,  Osgood  e. 
Jones,  60  K.  H.  548,  and  in  Illinois, 
People  «.  RaUroad  Ca  88  in.  687; 
•Itorney-general  or  prosecuting-st- 
lorney  may  bring  in  Ohio,  Rea  Stats. 
S  6768:  State  e.  Anderson,  45  Ohio  St. 


196, 12  N.  E.  Rep.  656;  must  be  b| 
attorney-general,  in  supreme  courts 
in  Michigan,  Babcock  •.  Hanselman, 
56  Mich.  27;  Vrooman  a.  Michie,69 
Mich.  42, 86  N.  W.  Rep.  749. 18  West 
Rep.  159.  See  also  State  «.  Schnierle» 
5  Rich.  (&  0.)  299;  Lindsey  e.  Attor- 
ney-general, 88  Miss,  506;  State  v. 
Stein,  18  Neb.  529;  Robinson  v.  Jones, 
14  Fla.  266;  SUte  e.  Gleason,  12  Fla. 
190;  Baraum  e.  Oilman,  27  Minn.  466; 
Saunders  9.  Oatling,  81  N.  C.  298; 
Bartlett  v.  State,  18  Kans.  99;  Harri- 
son 9.  Greaves,  59  Miss.  458. 

"  In  this  country  the  proceeding  is 
conducted  in  the  name  of  the  State  or 
of  the  people,  according  to  the  local 
form  of  indictments,  and  a  departure 
from  this  form  is  a  substantial  and 
fatal  defect."  Swatkb.  J.  in  Terri- 
tory e.  Lockwood,  8  Wall.  (IJ.  &) 
286.  ciUng  Wright  a.  Allen,  2  Tez. 


315 


§  489. 


THB  LAW  or  OFFICES  AND  OFFIOSB8.  £Book  IL 


In  certain  cases  the  name  of  the  attorney-general  is  used  in 
proceedings  virtuallj  controlled  by  priv^ate  parties,  and  by  statnte 
in  some  States  the  proceedings  may  be  prosecuted  entirely  with- 
.out  his  mterventioni.' 

Where  the  office  is  one  held  nnder  the  government  of  the 
United  States,  proceedings  in  qiu)  warranto  mast  be  proeecnted 
in  the  name  of  the  United  States  and  not  in  that  of  the  State  *  or 
Territory '  in  which  he  exercises  his  functions. 

§  489.  Praotloe  in  instituting  the  Prooeedings. — ^The  prac- 
tice nsnally  pursued  in  instituting  proceedings  in  qiLo  warratUo 
is  for  the  attorney-general  to  present  to  the  court  a  petition  or 
motion,  based  upon  affidavits,  for  leave  to  file  the  information. 
A  rule  ni9i  is  then  made  requiring  the  defendant  to  show  cause 
why  the  information  should  not  be  filed  against  him.  The  de- 
fendant shows  cause  by  affidavits,  when,  if  sufficient,  the  pro- 
ceedings will  be  discontinued,  but  if  not,  the  rule  for  the  infor- 
mation is  made  absolute/ 

Upon  leave  being  granted,  the  information  is  filed,  and  a  sum- 
mons issues  to  the  defendant  requiring  him  to  appear  and  answer 
to  the  information  ;  the  order  to  show  cause,  or  the  defendant's 
appearance  for  that  purpose,  not  being  sufficient  to  give  the  court 
jurisdiction  for  the  trial  of  the  information '  unless  the  formal 
process  be  waived.* 

The  practice  of  proceeding  by  the  rule  niH  is  by  no  means 
uniform ;  and  in  some  States  the  practice  is  to  ask  for  leave  in 


158;  Wight  •.  People.  15  111.  417; 
Donnelly  v.  People.  11  III.  553,  52 
Am.  Dec.  459;  Eaton  v.  State.  7 
Black r.  (lad.)  65;  Commonwealth  v. 
Lex.  &  H.  T.  Co.  6  B.  Men.  (Ey.) 
898. 

See  also  Wallace  v.  Anderson,  0 
Wheat.  (U.  8.)  291. 

>  8ee  State  «.  Thompson,  84  Ohio 
St.  865. 

•  State  «.  Bowen,  8  S.  0.  400,  a 
presidential  elector. 

•  Territory  «.  Lockwood,  8  Wall. 
(U.  B.)  286,  a  territorial  Judge. 


<  People  e.  Waite,  70  111.  25;  Com- 
monwealth 9.  Jones,  12  Penn.  St.  856; 
United  States  o.  Lockwood,  1  Pinn« 
(Wis.)  859;  People  9.  Tibbitts,  4  Cow. 
(N.  Y.)  888;  People  v.  Richardson,  4 
Cow.  108  and  notes. 

*  People  9.  Richardson,  4  Cow.  (K. 
Y.)  108;  Commonwealth  «.  Sprenger, 
5  Binn.  (Penn.)  853;  Rez  9.  Trinity 
House,  Sid.  86;  Attorney- General  t. 
RaUroad  Co.  88  N.  J.  L.  282. 

•  In  re  County  Judge,  88  Qratt 
(Va.)  448;  Hambleton  a.  People,  44 
111.458. 
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the  first  instance  withont  the  rule>^  and,  of  course,  where  no  leave 
is  required,  the  information  is  filed  at  once.* 

§  490.  Interest  of  Belator. — The  State  has  alwajs  a  snfScient 
interest  to  entitle  it  to  call  upon  any  one  assuming  to  exercise 
the  fanctions  of  a  public  office  to  show  his  title  thereto,'  and 
when  the  information  is  filed  in  its  name  by  the  attorney>generaI 
it  will  be  presumed  that  he  does  so  in  his  official  capacity '  and 
for  the  purpose  of  vindicating  the  rights  of  the  State.' 

Bat  when  the  proceedings  are  institnted  at  the  instance  of  a 
private  individual,  it  must  appear  that  he  has  some  interest  in: 
the  question,*  for,  as  has  been  said,  it  would  be  a  grievous  rule 
which  should  compel  a  public  officer  to  be  called  upon  at  any 
time  to  defend  his  title  at  the  suit  of  every  officious  intcrmeddler.'^ 

The  interest  of  a  citizen  as  a  tax  payer  is  sufficient  to  authorizo 
him  to  institute  an  inquiry  into  the  title  of  one  who  assumes  to 
exercise  the  functions  of  a  municipal  officer.'  All  that  the  court 
requires  in  such  cases,  it  is  said,  is  to  be  satisfied  that  the  relator 
is  of  sufficient  responsibility,  is  acting  in  good  faith  and  not 
vexatiously,  and  has  not  become  disqualified  by  his  own  conduct 
with  respect  to  the  election  or  appointment  he  seeks  to  impeach.* 

But  where  the  proceeding  is  instituted  by  a  private  relator 
not  only  for  the  purpose  of  ousting  the  incumbent  but  also  for 


*  Role  nUi  is  no  longer  required  in 
FeDnsylvania,  where  proceedings  are 
by  Attorney-General,  Qilroy  «.  Com- 
monwealth, 105  Penn.  St.  484,  nor  in 
New  Jersey,  Attorney-General  v.  Rail- 
road Co.  88  N.  J.  L.  282. 

*  Ab  in  Michigan,,  see  ante,  %  484, 
note  4,  See  also  Taggart  v.  James,  — 
Mich.  — ,  41  N.  W.  Rep.  262. 

*  Bute  9.  Dahl,  05  Wis.  510,  27  N. 
W.  Rep.  848. 

« Commonwealth  o.  Fowler,  10 
Mass.  290. 

*  Commonwealth  9.  Walter,  88 
Penn.  St  106,  24  Am.   Rep.  154. 

•State  9.  Vail,  58  Mo.  07. 109. 
V  Commonwealth    «.     Meeser,    44 
Penn.  St  841. 

*  State  9.  Hammer,  42  N.  J.  L.  485; 
SUtev.  Martin.  46  Conn.  479;  Com- 


monwealth •.  Commissioners,  1 S.  & 
R  (Penn.)  880.  But  amtra,  see 
Miller  0.  Palermo,  12  Kans.  14. 

In  Churchill  0.  Wallter.  68  Ga.681, 
it  is  held  that  every  citizen  of  a  town 
has  such  an  interest  in  its  municipal 
oflSces  as  will  enable  him  to  support  a 
quo  warranto  proceeding  to  test  the 
right  of  incumbents  thereto.  Jack- 
son, C.  J.,  concurred  dtUdiante, 

In  Commonwealth  9.  Meeser,  44 
Penn.  Bt.  841,  it  is  held,  though  with 
much  doubt,  that  the  proceeding 
could  be  instituted  by  a  private  citi- 
sen  who  appeared  to  be  acting  in 
good  faith  and  to  represent  a  largr 
and  responsible  number  of  other  citi- 
zens. 

•In  State  «.  Hammer,  mpra. 
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the  purpose  of  installing  bitnself  in  tlie  office,  iie  must  show  not 
only  the  defects  in  the  defendant's  title  but  also  that  he  was  him- 
self eligible/  that  he  has  the  legal  title  to  the  office*  and  that  he 
has  done  nothing  to  acquiesce  in  the  condition  of  which  he  com- 
plains.' Where  both  he  and  the  respondent  claim  title  throagh 
the  same  election,  the  relator  cannot  defeat  the  respondent's  title 
by  showing  the  invalidity  of  the  election,  because  he  thereby 
shows  the  frailty  of  his  own  title  as  well/ 

§  491*  The  BequiaiteB  of  the  Information. — Something  of 
diversity  of  opinion  exists  as  to  the  requisites  of  the  information 
in  gruo  warranto  cases.  While  the  proceedings  are  civil  in  their 
nature,  they  are  usually  criminal  in  their  form,  and  the  informa- 
tion in  ordinary  cases  conforms  more  largely  to  the  forms  used 
in  criminal  proceedings,  though  the  modern  tendency  is  to 
assimilate  it  to  the  forms  of  civil  proceedings.* 

Originally  and  primarily  a  proceeding  upon  the  part  of  the 
sovereign  to  oust  and  punish  usurpers  and  not  to  induct  the 
legally  entitled  officer,  the  remedy  has  been  gradually  extended 
by  statutes  until  it  has  become,  in  many  of  the  States  at  least, 
practically  a  statutory  remedy  by  which  one  person  claiming  to 
be  entitled  to  a  public  office  seeks  to  oust  the  possessor  and  to 
linstall  himself.*  This  fact  explains  much  of  the  diversity  in  the 
rulings  in  the  different  States  and  between  the  earlier  and  the 
later  cases. 

Where  the  proceeding  is  instituted  by  and  on  behalf  of  the 
State  in  its  sovereign  capacity  to  test  the  title  of  an  alleged 
usurper,  much  more  of  generality  of  allegation  is  tolerated  than 
in  cases  where  a  private  individual  is  the  prosecuting  party. 
The  title  to  all  offices  being  derived  from  the  State,  and  it  hav- 
ing an  inherent  right  at  any  time  to  call  upon  one  who  assumes 


I  States.  Long,  91  Ind.  851;  Btateo. 
Bieler,  87  Ind.  320. 

estate  «.  Stein,  18  Neb.  529;  State 
•.  Boal,  46  Mo.  528;  Miller  v.  Pa- 
lermo, 12  Kans.  14;  People  v.  Ry- 
der, 12  N.Y.  483,  State  v.  Tipton,  109 
Ind.  78;  Collins  0.  Huff.  63  Ga.  207; 
i  Hardin  •.  Colquitt,  68  Ga.  587. 

•State*.  Tipton,  109  Ind.  78. 


<  Collins  V.  Huff.  68  Ga.  207;  Har- 
din  t.  Colquitt,  68  Ga.  589. 

» People  f>.  Clark,  4  Cow.  (N.  T.) 
95;  State  9.  Commercial  Bank,  10 
Ohio  535 ;  State  «.  Eupf erle.  44  Mo. 
154,  100  Am.  Dec.  265. 

•  It  is  impracticable  to  set  out  here 
the  statutes  of  the  several  states  upon 
this  subject.  The  practitioner  in  each 
state  will  of  course  consult  his  own. 
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to  exercise  the  functions  of  a  public  office,  to  show  his  right  to 
do  so/  it  is  evident  that  no  specific  allegations  of  right  or  title 
on  the  part  of  the  State  can  be  necessary.  It  is  often  said,  there- 
fore, in  such  cases,  that  the  State  is  under  no  obligation  to  show 
any  thing  on  its  part/  and  that  a  charge  in  general  language  that 
the  respondent  has  intruded  into,  usurped  and  unlawfully  exer- 
cised the  functions  of  a  certain  office  is  all  that  is  required  to  put 
him  to  his  answer.'  The  existence  of  the  office  and  its  descrip- 
tion must  be  made  to  appear  with  reasonable  certainty.*  The 
State  is  not  bound  to  allege  or  show  that  it  has  made  a  demand 
for  the  office.*  In  all  these  cases,  the  State  seeks  to  Vecover, 
not  so  much  upon  the  strength  of  its  own  title  as  upon  the  weak- 
ness or  defects  in  the  respondent's  title,  which  it  calls  upon  him 
to  establish.  Defective  allegations  in  the  information  should  be 
taken  advantage  of  by  special  demurrer/  The  information  may 
be  amended  and  merely  formal  defects  will  be  ignored.' 

But  where,  on  the  other  hand,  the  proceedings  are  instituted 
by  or  on  behalf  of  a  private  relator,  and  are  designed  not  only  to 
oust  the  respondent  but  also  to  install  the  relator  as  the  person 
legally  entitled  to  the  office,  different  considerations  obviously 
apply.  In  these  cases,  which  are  largely  the  creatures  of  statute, 
it  is  usnally  held  that  the  information  must  state  clearly  and 


• "  The  State  has  always  a  right  to 
demand  of  any  one  assuming  a  pub- 
lic office  or  franchise  to  show  his  au- 
thority." CooLBT,  J.,  in  People  v, 
DeMill,  16  Mich.  164,  181.  Sec  to 
like  effect:  People  o.  Thacher,  55  N. 
Y.  535,  14  Am.  Rep.  812;  State  v. 
Oleason,  12  Fla.  265. 

t«<The  people  are  not  required  to 
show  anything."  Brbrsb,  J.,  In 
People  9.  Ridgley,  21  III.  67.  "The 
state  is  bound  to  make  no  showing." 
Campbbll,  J.,  in  People  «.  May- 
worm,  5  Mich.  146, 148. 

•State  «.  Dahl,  65  Wis.  510,  518, 
dting  State  9.  Messmore,  14  Wis.  115, 
116;  People  «.  P6ase,80  Barb.  (N.  Y.) 
688;  State  ••  Goetze,  22  Wis.  863; 
State  ••  Ttomey,  28  Wis.  480;  State  e. 
HoeUUnger,  85  Wis.  808;  Sute  «. 


Pierce.  35  Wis.  93;  State  «.  Purdy,  86 
Wis.  218; 

See  also  People  v.  Woodbury,  14 
Cal.  43;  People  e.  Abbott,  16  Cal. 
858;  People  o.  Miles,  2  Mich.  348; 
People  e.  Ridgley,  21  111.  67;  Clark 
e.  People,  15  111.  217. 

4  People  9.  DeMill,  15  Mich.  164; 
People  e.  Ridgley,  21  111.  67. 

•  State  9,  McDiarmid,  27  Ark.  176. 

•State  9.  Boal,  46  Mo.  528;  Terri- 
tory 9.  Lockwood,  8  Wall.  (U.  S.) 
286;  Regina  o.  Smith,  2  M.  &  Rob. 
109;  Regina  9.  Law,  2  M.  &  Rob.  197; 
People  V,  Palmer,  14  Cal.  48;  Com- 
monwealth 9.  Commercial  Bank,  28 
Penn.  Stat.  888. 

T  Commonwealth  •.  Commercial 
Bank,  28  Penn.  St.  888;  People  «k 
Richardson,  4  Cow.  (N.  Y.)  109  note. 
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Bpecifically  the  facts  which  show  that  the  relator  is  entitled  to 
the  ofSce ;  it  must,  therefore,  show  that  he  was  eligible/  that 
be  possessed  all  the  qnalifications  required  by  law,*  and  tliat  he 
was  daly  elected  to  the  office.*  Defects  in  this  respect  render 
the  information  obnoxious  to  a  demurrer.* 

Tlie  essentials  of  an  information,  in  these  cases  now  under  con- 
sideration, are  said  to  be  '^  that  it  contain  such  a  plain  statement 
of  the  facts  which  constitute  the  grounds  of  the  relator's  claim 
as  makes  it  affirmatively  appear  that  he  has  title  to  the  office  in 
controversy,  so  as  to  ^  show  his  interest  in  the  matter.' "  • 

§  492.*  The  Defendant's  Pleadings. — The  defendant,  by  his 
plea,  must  either  deny  that  he  has  or  claims  any  title  to  theoffice 
in  question,  or  he  must  show  that  his  title  to  it  is  perfect  In 
other  words  he  must  either  disclaimer  justify.  He  cannot  plead 
either  not  guilty  or  non  uaurpavit} 

If  he  seeks  to  justify,  he  must  do  so  fully  and  specifically.  It 
is  not  enough  for  him  to  allege  generally  that  he  was  duly  elected 
or  appointed,  but  he  must  show,  upon  the  face  of  his  plea,  such 
facts  as,  if  true,  will  vest  in  him  the  legal  title  to  the  office/ 


>  State  «.  StelD,  18  Neb.  539;  State 
9.  Boa1»  46  Mo.  628;  Miller  «• 
Palermo,  12  Eans.  14;  People  v.  Ry« 
der.  12  N.  Y.  433. 

«  State  0.  Long,  91  Ind.  351;  State 
«.  Bieler,  87  Ind.  320;  Reynolds  v. 
State.  61  Ind.  392. 

'State  0.  Boal,  46  Mo.  528. 

« State  9.  Boal,  46  Mo.  528. 

•  Jones  «.  State,  112  Ind.  194,  11 
West.  Rep.  248. 

•Stale  «.  Utter,  14  N.  J.  L.  84; 
State  «.  Barron,  57  N.  H.  498;  Illin- 
ois, <Sto.,  Ry.  Oo.  «.  People,  84  UL 
426;  Clark  v.  People,  15  111.  217; 
State  V.  Gleason,  12  Fla.  266;  People 
«.  Thacher,  55  N.  Y.  525.  14  Am. 
Rep.  312;  State  «.  Ashley,  1  Ark. 
513;  State  «.  Harris,  8  Ark.  570.  36 
Am.  Dec.  467;  People  «.  Utica  Ins. 
Oo.  16  Johns.  (N.  Y.)  858,  8  Am. 
Dec.  248. 

vfltate  «.  Harris,  8   Ark.  670,  36 


Am.  Dec.  467;  Clark  «.  People,  15 
111.  217;  State  «.  Jones,  16  Fla.  806; 
People  «.  Richardson,  8  Cow.  (N.  Y.) 
113,  note. 

In  pleading  an  election  to  the  office 
of  director,  by  the  stockholders  of  a 
corporation,  defendant  must  show 
that  the  election  was  held  agreeably 
to  law,  and  In  conformity  with  and 
in  pursuance  of  the  ordinances  and 
regulations  of  the  governing  board 
of  the  corporation,  and  that  at  such 
election  he  received  a  majority  of 
the  legal  votes;  if  his  claim  is  by 
▼irtue  of  an  election  by  the  board 
of  directors,  to  supply  a  vacancy 
therein,  he  must  show  the  existence 
of  a  board  competent  to  elect,  and 
that  a  vacancy  existed  therein  and 
how  such  vacancy  arose,  and  his 
subsequent  election  to  fill  it.  But  his 
pleadings  need  only  show  a  prima 
faeU  legal  right  to  the  office;  if  his 
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And  not  only  mnst  he  show  that  be  posseseed  the  neceesarj 
qnalifications  at  tlie  time  of  his  election  or  appointment,  bat  it 
18  held  that  he  mnst  go  fnrther  and  show  the  continued  existence 
of  every  qnalification  necessary  to  the  enjoyment  of  the  office. 
The  law  makes  no  presumption  of  their  continuance.' 

It  is  no  defense  to  him,  when  questioned  by  the  State,  to  show 
that  the  relator  is  not  entitled  to  the  office.  He  is  called  upon 
to  make  good  his  own  title,  and  if  he  can  not  do  that,  it  is  of  no 
avail  to  him  that  the  relator^s  title  is  equally  defective.* 

"Where,  however,  the  proceeding  is  instituted,  under  a  statute, 
by  a  private  relator  who  claims  the  office,  and  wlio,  as  has  been 
seen,'  mnst  show  his  own  title  thereto,  the  rule  is  different. 
"No  private  citizen,"  says  Campbell,  J.,  "has  any  right  to  com- 
pel an  officer  to  show  title,  until  he  has  shown  his  own  right,  in 
the  first  place,  to  attack  it.  In  such  a  controversy,  it  is  manifest 
that  a  plea  showing  that  relator  has  no  rights  is  as  appropriate 
as  one  setting  up  title  in  the  respondent.  Either,  if  established, 
is  a  complete  defence."  * 

The  defendant  may  interpose  as  many  defences  as  he  has,* 
he  may  justify  in  part  and  disclaim  in  part.* 

The  plea  need  not  be  verified  unless  required  by  statute.* 

pleadings  show  aa  election  by  elect-  cessary  that  respondent  should  allege 

on  acting  under  color  of  legal  right,  his  citizenship  or  other  qualifications 

it  is  sufficient,  and  if  the   electors  for  the  office.    The  fact  of  his  elec- 

were    not  possessed  of  the  proper  tion  is  enough  to  call  upon  the  pros- 

qoaliflcations.  this   must  be  shown  ecution  to  show   its   invalidity    by 

by  this  state;  State  v,  Harris,  3  Ark.  facts  in  reply.     Attoroey-General  «. 

570,  86  Am.  Dec.  460.  Mclvor,  68  Mich.  516. 

Defendant's  pleadings  are  insuffi-         'Peoples.  May  worm,  5  Mich.  146; 

dent  if  they  do  not  show  that  he  citing  State  «.  Beecher,  15  Ohio  728; 

qualified  under  the  appointment  by  People  v,  Phillips,  1  Denio  (N.  Y.) 

which  he  claims;  State  o.  McCann,  888;  State  v.  Harris,  8  Ark.  570,  86 

88  Mo.  886.  Am.  Dec.  460;  State  «.  Ashley,!  Ark. 

In    showing   title  to  an   elective  518. 
oflice,   a    plea   is   sufficient    which         *  Clark  «.  People,  15  111.  217. 
shows  the  authority  for  holding  the         *  See  arUe,  %  490. 
election,  the   fact   that  it  was  held,         ^Vroomanv.  Micbie.  69  Mich.  42, 

and  that  the  respondent  received  the  86  N.  W.  Rep.  749, 18  West  Rep.  169. 
largest   or  the   requisite  number  of         •  People  «.  Stratton,  26  Cal.  242. 
votes.    It  is  not  necessary  to  allege         *  People  o.  Richardson,  4  Cow.  (N. 

that  the  canvassers  strictly  performed  Y.)  1 18  note. 

their  du^  in  all  respecU.    Peoples.         y  Attorney-General  v.   Mclvor,   68 

YanCleTe,  1  Mich.  862.  Neither  is  it  ne-  Mich.  516. 
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§  493.  The  Beplioali<m. — ^The  plea  of  the  respondent  haying 
been  pat  in,  the  State  may  then  reply.  This  replication  8eti 
forth  the  particular  acts,  omiBsions  or  defects  upon  which  the 
State  relies  to  controvert  or  defeat  the  claims  of  title  made  by 
the  respondent* 

§  494^  The  Burden  of  Proofl — ^1.  When  the  respondent  is 
called  upon  at  the  snit  of  the  State  to  show  by  what  warrant  he 
assumes  to  exercise  the  functions  of  a  public  office,  the  burden 
of  proving  his  title  rests  upon  the  respondent  As  has  been 
seen/  the  State  on  its  part  is  not  required  in  the.  first  instance  to 
show  anything,  and  the  respondent  must  either  disclaim  or  jus- 
tify.   The  bnrden  of  proof  is,  therefore,  upon  him.' 

When,  however,  the  respondent  has  made  out  a  prima  /aeis 
light  to  the  office,  as  by  showing 'that  he  was  declared  duly 
elected  by  the  proper  officers  or  has  received  a  certificate  of  elec- 
tion or  holds  the  commission  of  appointment  by  the  executive 
to  the  office  in  question,  the  burden  of  proof  shifts.  The  cer- 
tificate or  returns  of  the  election  officers,  as  has  been  seen,'  are 
prima  facie  evidence  of  the  title,  but  they  are  not  conclusive*, 
and  while  they  may  not  be  impeached  in  a  collateral  inquiry, 
yet  in  a  direct  proceeding,  like  quo  warranto^  to  determine  the 
title,  it  is  entirely  competent  to  go  behind  the  returns  and  ascer- 
tain the  true  condition  of  affairs.*  The  burden  of  impeaching 
the  returns  must  rest  upon  the  State.*  But  when  this  has  been 
done  and  the  returns  are  rejected,  then  the  respondent  is  bound 
to  establish  his  title  by  other  proof,  and  if  he  fails  to  do  so,  the 
State  is  entitled  to  a  judgment  against  him.' 


>  Commonwealth  v.  Commercial 
Bank,  28  Penn.  St.  888;  8Ute  «.  Com- 
mercial Bank,  10  Ohio  585;  Attorney- 
<3eneral  v,  Petersburg  R  R  Co.  6 
Ired.  (N.  C.)  456. 

tSeeanttf,  §  401. 
.  »  People  f>,  Thacher,  55  N.  Y.  525, 
14  Am.  Rep.  812;  People  «.  Utica 
Ins.  Co.  15  Johns.  (N.  Y.)  858,  8  Am. 
Dea  248;  People  «.  Thompson,  21 
Wend.  (N.  Y.)  252;  People  «.  Pease, 
87  N.  Y.  68.  84  Am.  Dec.  242;  State 
«.  HcCann,  88  Mo.  886. 


«  See  ante,  g  212. 

•  People  V  Pease.  27  N.  Y.  63.  84 
Am.  Dec.  242;  People  o.  Seaman,  5 
Denio  (N.  Y.)  409;  People  «.  Fergu- 
son. 8  Cow.  (N.  Y.)  102;  People  «. 
Van  Slyck.  4  Cow.  (N.  Y.)  297;  Peo- 
ple c.  Vail,  20  Wend.  (N.  Y.)  12;  At- 
tomey-Qeneral  e.  Megln,  68  N.  H. 
879. 

•  People  V.  Thacher,  55  N.  Y.  525, 
14  Am.  Rep.  812. 

V  People  «.  Thacher,  65  N.  Y.  595, 
14  Am.  Rep.  812. 
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§  496. 


2.  When  the  proceeding  is  instituted  in  behalf  of  a  private 
individnaly  and  lias  for  its  object  not  only  to  oust  the  respondent 
bnt  to  install  the  relator,  the  burden  of  proving  the  relator's  title 
rests  upon  himself.  Even  though  the  respondent's  title  may  be 
impeached,  this  does  not  establish  the  relator's  right,^  but  before 
there  can  be  a  judgment  in  his  favor  he  must  show  that  he  is 
legally  entitled  to  receive  the  o£Sce  upon  the  respondent's 
caster.' 

§  495.  Trial  by  Jury. — Trial  by  jury  is  not  a  matter  of  right 
in  quo  warranto  cases,'  but  is  provided  for  by  the  statutes  of 
many  of  the  States.* 

§  496.  The  Judgment. — Where  the  defendant  disclaims,  the 
State  is  entitled  to  an  immediate  judgment  of  ouster.  If  the 
issues  were  found  in  favor  of  the  respondent,  the  judgment,  at 
common  law,  was  that  he  be  allowed  his  office.* 

Where,  however,  the  defendant  made  default '  or  the  issues 
were  decided  against  him,  the  judgment,  at  common  law,  was 
that  the  defendant  be  fined  for  his  usurpation  and  be  ousted  from 
his  office.' 

Under  the  modern  statutes  where  the  proceedings  are  insti- 
tuted by  the  State,  or  by  a  private  individual,  not  only  to  oust 
the  respondent  bnt  also  to  install  the  relator,  the  judgment  is 
ordinarily  more  comprehensive.  In  such  a  case  the  respondent 
may  be  ousted  without  the  relator's  being  installed,*  but  ordina- 


*  People  «.  Thacher,  65  N.  Y.  635, 
14  Am.  Rep.  812. 

*  People  0.  Lacoste,  87  K.  T.  192; 
MiUer  •.  English,  21  N.  J.  L.  817; 
Bute  «.  KortOD,  46  Wis.  882;  State «. 
Hanton,  28  Vt.  594. 

*  Bee  State  v,  Johnson,  26  Ark,  281; 
State  e.  Lupton,  64  Mo.  415,  27  Am. 
Rep.  258;  State  v.  Vail,  53  Mo.  97; 
State  e.  Johnson,  26  Ark.  281. 

Bat  see  White  «.  Doesburg,  16  Mich. 
188;  SUte  «.  Allen,  6  Kans.  218;  State 
9,  Burnett,  2  Ala.  140. 

« In  New  York,  see  People  «.  Al- 
bany, &c .  R.  R.  Co.  67  N.  Y.  161. 
la  Minnesota,  see  State  «.  Minnesota 


Thresher  Mfg.  Co.  —  Minn.  — ,  41 N. 
W.  Rep.  1020. 

<  High,  Ex.  Rem.  746. 

•  In  Michigan  it  was  held  that  on  the 
default  of  the  respondent  the  conrt 
could  give  Judgment  of  ouster,  but 
could  not  determine  the  right  of  the 
relator  to  the  office.  People  «.  Con- 
nor, 18  Mich.  288.  But  see  Attoml^- 
General  «.  Barstow,  4  Wis.  667. 

t  High,  Ex  Rem.  g§  745,  747. 

*The  Judgment  of  ouster  against 
the  respondent  does  not  of  itself  ea- 
tablish  relators'  right,  but  he  muil 
prove  his  title.  People  «.  Thacher,  55 
K.  Y.  525,  14  Am.  Rep.  812. 
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rilj  the  jadgment  determines  the  rights  both  of  the  respondent 
and  the  relator,  finding  one  to  be  and  the  other  not  to  be  entitled 
to  the  office  according  to  the  facts.^ 

Where,  under  the  statutes,  the  relator  is  entitled  to  costs  upoa 
a  judgment  of  ouster,  the  fact  that  the  term  of  office  of  the 
usurper  has  expired  since  the  beginning  of  the  proceeding*  or 
that  he  has  vacated  *  or  resigned  *  the  office,  does  not  ordinarily 
operate  to  prevent  the  rendition  of  the  judgment,  but  the  court 
will  proceed  to  settle  the  rights  of  the  parties  and  to  award  judg- 
ment. 

The  imposition  of  a  fine  is  usually  a  matter  resting  in  the 
sound  discretion  of  the  court,  and  where  no  improper  motives 
are  shown  it  will  usually  be  merely  nominal.* 

§  497.  Eflbot  of  the  Judgment. — "It  is  foreign  to  the  objects 
and  functions  of  the  writ  of  qtio  wartanio^^  says  Shtth,  J.,  in  a 
leading  case  in  Wisconsin,  *^to  direct  any  officer  what  to  do.    It 


If  relator's  right  is  in  doubt,  ]udg* 
ment  may  be  given  against  the  re- 
spondent, leaving  relator's  title  to  be 
settled  in  another  proceeding.  Peo- 
ple «.  Phillips,  1  Denio  (N.  Y)  888. 

'*  The  title  of  a  relator  can  only  be 
adjudicated  when,  upon  the  facts 
lawfully  established  in  the  cause,  his 
right  necessarily  appears  from  the 
floding.  It  is  no  part  of  the  princi- 
pal issue  in  the  cause,  and  disproving 
respondent's  right  does  not  establish 
his:  People  «.  Ck)nnor,  13  Mich.  238; 
People  «.  Miles,  2  Mich.  848;  People 
«.  Knight,  18  Mich.  230."  People  «. 
Molitor,  28  Mich.  341. 

>  In  Michigan,  the  statute  (H.  S. 
g  8638)  provides:  "  In  every  such  case 
judgment  shall  be  rendered  upon  the 
right  of  the  defendant,  and  also  upon 
the  right  of  the  party  so  entitled;  or 
only  upon  the  right  of  the  defendant, 
as  Justice  shall  require." 

•  People  «.  Hartwell,  18  Mich.  508, 
86  Am.  Dec.  70;  People  «.  Loomis,  8 
Wend.  (N.  Y.)  896,  24  Am.  Dec  88. 
In  the  latter  case  Kblboh,  J.,  said: 


« 


The  remedy  must  be  entirely  f  mit- 
less  in  this  case,  as  the  term  of  office 
of  the  defendants  lias  long  ago  ex- 
pired. If  application  had  been  made 
for  the  quo  toarranto,  we  should  have 
denied  it,  as  was  done  in  the  People 
e.  Sweeting,  2  Johns.  184.  Although 
Judgment  of  ouster  will  be  unavail- 
ing, and  the  damages,  if  a  suggestion 
be  made,  must  be  very  trifliug,  still  I 
am  of  opinion  we  can  not  suspend  the 
Judgment,  as  the  revised  statutes  are 
imperative,  and  give  to  the  prevailing 
parties  costs." 

To  like  effect:  Hammer  e.  State,  44 
N.  J.  L.  667;  State  e.  Pierce,  86  Wis. 
93. 

But  contra,  see  State  e.  Porter,  58 
Iowa  19,  and  see  State  e.  Jacobs,  17 
Ohio  148,  and  State  e.  Ward,  17  Obia 
St.  543. 

»  King  e.  Williams,  1  Black.  W.  93. 
See  also  State  t.  Taylor,  12  Ohio  St. 
180. 

«  King  e.  Warlow,  2  M.  ^k  &  78. 

i  State  9.  Brown,  5  R  L  1. 
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18  never  directed  to  an  officer  as  such,  bot  always  to  the^^^^Ti — 
not  to  dictate  to  him  what  he  shall  do  in  his  office,  but  to  ascer* 
tain  whether  he  is  constitutionally  and  legally  authorized  to  per- 
form any  act  in  or  exercise  any  functions  of  the  office  to  which 
he  lays  claim."  ^ 

It  isi  therefore,  held  in  that  case  ^'that  a  judgment  pf  ouster 
against  the  incumbent  of  an  office  in  no  way  affects  the  office. 
Its  dnties  are  the  same,  whether  the  original  incumbent  remains 
IQ  it,  or  whether  another  is  substituted  in  his  place.  If  a  removal 
from  an  office  by  a  judgment  of  ouster  against  the  incumbent 
would  affect  the  office  itself,  so  also  would  a  removal  by  the  death 
of  the  incumbent  or  his  resignation.  In  all  these  cases  we  think 
the  office  is  in  no  way  affected.  It  remains  as  it  was  before  the 
removal."  * 

Bat  while  the  office  thus  remains  the  same,  the  legal  effect  of 
the  judgment  of  ouster  upon  the  pretended  officer  is  to  com- 
pletely remove  him  from  the  office,  to  render  null  and  void  all 
bis  pretended  official  acts  after  the  rendition  of  the  judgment,  to 
deprive  him  of  all  further  official  authority,'  and  to  conclude  him 
from  again  asserting  title  to  the  same  office  by  virtue  of  any 
prior  election  or  appointment.'  But  a  judgment  of  ouster  does 
not  affect  one  who  was  not  in  any  way  a  party  to  the  action.* 
Hence  while  subordinates  or  assistants  appointed  by  or  holding 
under  the  deposed  officer,  and  whose  title  is  dependent  upon  his, 
lose  their  ofQces  when  his  ceases,'  yet  where  an  assistant  does 
not  derive  his  office  from,  or  in  any  manner  hold  under  the 
deposed  officer,  the  judgment  against  the  latter  in  no  way  con- 
cludes the  former.' 

§  498.  Damages  for  Usurpation. — The  awarding  of  damages 
to  the  relator  against  the  respondent  for  the  unlawful  usurpation 
and  detention  of  the  office  was  no  part  of  the  functions  of  the 

' AttonieyGeneral  «.    Barstow,  4  State  «.  Camden,  47  N.  J.  L.  454; 

Wis.  567,  at  p.  778.  CampbeU  «.  Hall,  16  N.  T.  575. 

a  Attomey-Geoeral   «.   Barstow,  4         *  King  «.  Lisle,  Andrews  168;  King 

Wis.  567,  at  p  659.  «.    Hebden,    Andrews  888;  King  «. 

•  Stale  e.  Johnson.  40  Ga.  164 *,  King  Grimes,  5  Burr.  2599;  King  «.  Mayor, 

«.  Serle,  8Mod.  882.  5D.  &E.  66;  People  o.   Anthony,  6 

«King«.  Clarke,  2  East  75.  Hun(N.  T.)  142;  People  «.  Murray, 

'People  «.  Murray,  78  N.  T.  585;  78  K.  T.  585. 

T  People  «.  Murray,  78  N.  Y.  535. 
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eomraon  law  proceeding,  but  the  modern  statntee  have  in  some 
cases  so  enlarged  its  scope  as  to  permit  the  relator  to  claim  and 
recover  snch  damages.' 

When  so  awarded,  they  are  determined  by  sabstantially  the 
same  rales  which  prevail  in  other  cases.  The  relator's  right  to 
damages  covers  the  whole  period  of  his  ezclasion,  and  the  extent 
of  the  recovery  is  to  be  measured  by  what  he  has  lost*  Where 
a  salary  ie  attached  to  the  office,  it  would  ordinarily  furnish  the 
measure,'  but  where  there  ie  no  salary  the  revenue  of  the  office 
would  be  ascertainable  by  other  means.* 

The  fact  that  the  respondent  acted  in  good  faith  would  not 
prevent  the  relator  from  recovering  the  actual  damages  sus- 
tained,' nor  would  he  be  compelled  to  allow  the  respondent  to 
set  off  the  value  of  the  latter's  services  in  performing  the  duties 
during  the  time  he  held  the  office.' 

§  499.  Costs. — The  same  statutes  usually  provide  for  the 
recovery  of  costs  by  the  successful  party/ 


>Thu9  in  Michigan,  by  U.  8., 
g  8641-3,  the  relator  may  at  any  time 
within  a  year  from  the  Judgment  in 
his  favor,  file  a  suggestion  as  to 
damages,  which  shall  be  tried,  and 
the  relator  "shall  be  entitled  to  re- 
cover the  damages  which  he  may 
have  sustained  by  reason  of  the 
usurpation.*'  People  «.  Miles,  2 
Mich.  850;  People  v.  Hartwell,  12 
Mich.  622.  86  Am.  Dec.  70;  People  «l 
Oicott,  15  Mich.  827;  People  v.  Miller, 
24  Mich.  458,  0  Am.  Rep.  131;  Com- 
stock  «.  Grand  Rapids,  40  Mich.  897; 
People  «.  Sackett,  16  Mich.  816. 

i  People  «.  Miller,  24  Mich.  468,  0 
Am.  Hep.  181. 

•See  People  «.  Miller,  24  Mich. 
468,  9  Am.   Rep.    181;  Auditors  e. 


Benoit,  20  Mich.  176,  4  Am.  Rep 
882,  Dolan  «.  Mayor,  68  N.  T. 
274,  28  Am.  Rep.  168;  Matthews  •. 
Supervisors,  68  Mias.  716,  24  Am. 
Rep.  716;  McCue  «.  Wapello  County, 
66  Iowa  698,  41  Am.  Rep.  184;  Com- 
missioners «.  Anderson,  20  Elana. 
298,  27  Am.  Rep.  171;  McVeany  «. 
Mayor,  80  N.  T.  186,  86  Am.  Rep. 
600. 

« See  Stuhr  «.  Curran,  16  Y r«  om 
(N.  J.)  181,  43  Am.  Rep.  368. 

•  People  «.  Miller.  24  Mich.  468.  9 
Am.  Rep.  181. 

•Peoples.  MUler,  24  Mich.  468,  9 
Am.  Rep.  181. 

V  Peter  o.  Blue,40  Eans.  ^,  20  Pao, 
Rep.  852;  Moss  v.  Patterson,  40  Eaaa» 
720,  20  Pac.  Rep.  457. 
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BOOK    III. 

OF    THE    AUTHOKITT     OF   OFFICERS,   AND   THE 

MANNER  OF  ITS  EXECUTION. 


CHAPTER  L 


OF  THE  NATURE  AND  EXTENT  OP  THE  AUTHORITT. 


%  GOO.  Purpose  of  this  Chapter: 

I.  OF  THB  80UB0B  OF  THB  AUTHORITY. 

SOI.  Authority  is  created  by  Law. 

603.  Same  Sabject— Statutory  and 

Common  Law  offices. 
608.  Authority  may  be  changed  by 
Law. 

604.  Same   Subject — Authority  of 

constitutional  Office  cannot 
be  affected  by  Legislature. 

n.  OF  THB  NATURB  OF  THB  AU- 
TUpRITY. 

606.  Authority  varies  with  Nature 
of  Office. 

606.  Authority   of   public  Officer 

must  be  ascertained. 

607.  What  constitutes  Authority. 

608.  Authority  confined   to   terri- 

torial Limits. 

600.  Authority  limited  to  official 
Term. 

610.  Same  Subject— Exceptions- 
Completing  Service,  Cor- 
recting Record. 

61 L  Grants  of  Power  strictly  con- 
strued. 


§612. 
618. 
614. 
615. 

616. 
617. 
618. 
619. 
62a 

621. 
522. 

628. 


Same  Subject— How  diiferi 
from  private  Agency. 

Same  Subject— Limits  to  Dis- 
cretion. 

Judicial  Power  limited  to  Jur- 
isdiction con  ferred. 

Judicial  Power  can  be  con- 
ferred only  on  judicial  Of 
flees. 

Same  Subject— General  and 
special  Jurisdiction. 

Disqualification  of  Judge 
from  acting— 1.  By  Interest 

Same  Subject— 2.  By  Rela- 
tionship or  Affinity. 

Same  Subject— 8.  By  friendly 
or  hostile  Relations. 

Same  Subject— 4.  By  having 
been  Counsel  for  either 
Parly. 

Legislative  Power  limited  by 
the  Constitution. 

Ministerial  Powers  limited  to 
those  expressly  granted  or 
necessarily  implied. 

Ministerial  Officer  cannot 
question  Validity  of  Law 
requiring  his  Action. 
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I  524  Ministerial     Officer     cannot 
act  in  his  own  Belialf. 
685.  Presumption  of  Authority. 

m.    ▲UTHOBITT  BT  RATIFIOATIOir. 

1.  In  OeneraL 

(M.  Authority  may  be  conferred 

by  Ratification. 
087.  What  is  meant  by  Ratification. 

8.   What  Acts  may  be  Baiifled. 

528.  In  general. 

529.  The  general  Rule. 

530.  Torts  may  be  ratified. 

531.  Void  Acts  cannot  be  ratified^ 

Voidable  Acts  may  be. 

532.  Illegal  Acts  cannot  be  ratified. 

8.   Wha  may  Bati/y. 

638.  In  general. 

684.  Corporations,     private     and 

municipal  may  ratify. 

685.  State  may  ratify. 

686.  When  Officer  may  ratify. 

4.  ChnditioM  of  Batilkaiion. 

0S7.  In  general. 

688.  1.  Principal  must  have  been 

identified. 

689.  2.  Principal  must  have  been 

in  Existence. 

640.  8.  Principal  must  have  pres- 

ent Ability. 

641.  4.  Act  must  have  been  done 

as  Agent. 

642.  5.  Knowledge     of    material 

Facts. 
543.  6.  No  Ratification  of  Part  of 

Act. 
644.  7.  Bights  of  other  Party  must 

be  prejudiced. 

6.  What  amounts  to  a  Batificaium. 

545.  Written    or   unwritten, — Ex- 
press or  implied. 


a.  SzpreM  RatllloatfoiL 
%  646.  General  Rule. 

A.  Implied  lUitilloatloii. 

647.  In  general— Variety  of  H etli- 

ods. 

648.  By  accepting  Benefits. 

549.  By   bringing  Suit  based  oa 

Agent's  Act. 
650.  Ratification  by  Acquiescence, 

Silence. 

551.  Same  Subject— Election. 

552.  Same     Subject— Must     elect 

within  a  reasonable  Time. 
558.  Same  Rule  applies  to  private 

Corporations. 
554.  And  to  Municipal  and  Quasi 

Municipal  Corporations. 
665.  How  in  case  of  a  State. 

6.  1%0  Be9uU$  of  BoLtification, 

556.  What  for  this  Subdivision. 

1.  InOeneFaL 

557.  Equivalent  to  precedent  Aii> 

thority. 

558.  Exception,  Intervening  Rights 

cannot  be  defeated. 

559.  Ratification  irrevocable. 

%  As  between  Principal  and  Ollloer. 

560.  Ratification    releases   Officer 

from  Liability  to  PrincipaL 

Sb  -  As  between  PrindpAl  and  the  oUmt 

Party. 

561.  a.  Other  Party  against  Prin- 

cipal. 

562.  b.  Principal  against  the  other 

Party. 

4.  As  between  OflSoer  and  other  Party. 

568.  Ratification  releases  Officer  on 

Contract. 
564.  Otherwise  in  Tort 


§  600.  Purpose  of  this  Chapter. — ^It  is  obviously  impossible, 
within  the  limits  necessarily  fixed  to  such  a  work  as  this,  to 
undertake  to  go  into  a  detailed  examination  of  the  authority  of 
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the  varioQS  classes  of  public  officers.  But  the  general  principles 
by  which  tlie  question  of  the  source,  nature  and  extent  of  the 
authority  of  public  officers  ia  to  be  determined,  can  and  will  be 
bei*e  considered. 


OF  THE  SOUROB  OF  THE   AUTHORnT. 

§  SOI.  Authority  is  arested  by  Law. — Under  our  political 
ajstem,  as  has  been  already  stated,  the  entire  source  of  public 
governmental  authority  is  found  in  the  people  themselves. 
Either  directly  or  through  their  chosen  representatives,  they  cre- 
ate such  offices  and  agencies  as  they  deem  to  be  desirable  for  the 
administration  of  the  public  functions,  and  declare  in  what  man- 
ner and  by  what  persons  they  shall  be  exercised.^  They  pre- 
scribe the  quantum  of  power  to  be  attached  to  each  department, 
and  the  conditions  upon  which  its  continuation  depends.  Their 
will,  in  these  respects,  finds  its  expression  in  their  constitutions 
and  laws. 

The  right  to  be  a  public  officer,  then,  or  to  exercise  tlie  pow- 
ers and  authority  of  a  public  office,  must  find  its  source  in  some 
provision  of  the  public  law.' 

Where,  however,  there  is  a  law  which  authorizes  the  officer^s 
act,  it  is  immaterial  whether  ho  intended  to  act  under  that  law 
or  not.* 

§  502.     Same  Subject— Statutory  and  Ck)mmon  Law  Offices.— 

But  while  the  source  of  tiic  authority  of   every  public  officer  is 


I  "A  public  office  is  an  agency  for 
the  State,  and  the  persoQ  whose  duty 
it  is  to  perform  the  agency  is  a  pub- 
lic oi&cer.  This,  we  consider  to  be 
the  true  definition  of  a  public  officer 
in  its  original  broad  sense.  The  es* 
senoe  of  it  is,  the  duty  of  performing 
an  agency,  that  is,  of  doing  some  act 
or  acts  or  series  of  acts  for  the  State." 
Pbarsov,  0.  J.,  in  State  «.  SUnley, 
C6  N.  C.  59,  8  Am.  Bep.  488. 

*"It  is  a  principle  universally  set- 


tled in  our  system  that  all  oflcers 
and  functionaries  exercising  powers 
of  government  and  control  over  polit- 
ical action  must  derive  their  powers 
and  office,  either  from  the  people  di- 
rectly, or  from  the  agents  or  repre- 
sentatives of  the  people.  Campbbll, 
J.,  in  Attorney- Qeneral  «.  Detroit 
Common  Council,  58  Mich.  213,  210, 
65  Am.  Rep.  675. 
•  Davis  «.  Brace.  82  III.  542. 
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thus  found  in  some  public  law,  the  nature  and  extent  of  that 
authority  or  the  manner  of  its  exercise  are  not  always  prescribed 
in  express  terms  in  the  written  law. 

Where  the  office  is  a  new  one,  or  one  unknown  to  the  common 
law,  the  nature  and  extent  of  the  authority  and  the  terms,  man- 
ner and  conditions  of  its  exercise  must  be  set  forth,  in  some 
express  enactment,  with  sufficient  clearness  and  fullness  to  enable 
it  to  be  interpreted  and  executed  with  reasonable  certainty.' 

Where,  however,  the  office  is  one  which  was  recognized  and 
regulated  by  the  common  law,  while  it  is  undoubtedly  competent 
for  the  law-making  power  to  expand  or  curtail  its  limits  or 
declare  the  manner  in  which  it  is  to  be  exercised,  yet  where  this 
has  not  been  done,  but,  as  is  customary  in  the  case  of  sheri£^ 
coroners,  constables  and  other  common-law  officers,  the  office  i& 
simply  created  by  name  without  any  definition  of  its  powers  and 
duties,  it  will  be  presumed  that  the  intention  was  that  the  office 
should  be  exercised  as  at  common  law  and  the  common-law  inci* 
dents,  powers  and  limitations  will  attach  to  it.' 

§  503.  Authority  may  be  ohanged  by  Law. — Where  the 
office  is  one  created  by  the  legislature  or  lesser  municipal  body. 


'  In  Morton  v.  Comptroller  General, 
4  8.  C.  430,  442,  Wxllard,  J.  in 
speaking  of  statutes  creating  public 
offlces/says:  "  Where  the  rights,  obli- 
gations or  powers  which  are  the  sub- 
ject of  the  statute  appertain  to  a  pub- 
lie  function  of  the  government,  to  be 
exercised  through  or  by  means  of  a 
public  of&ce,  such  office,  by  its  estab- 
lished title,  or  the  public  officer  who 
holds  it,  by  his  name  of  office,  is,  ac- 
cording to  parliamentary  usage  and 
common  understandiog,  the  immedi- 
ate and  direct  subject  of  the  statute. 

If  the  statute  intends  merely  a  modi- 
fication of  some  particular  power  or 
duty  appertaining  to  an  existing  office, 
the  office  is  still,  in  a  reasonable  sense, 
the  proper  subject  of  the  statute;  but 
if,  as  in  the  present  case,  the  object  of 
the  statute  is  to  create  or  bring  into 
existence  an  office  not  theretofore  ex- 
isting, such  office  is.  In  the  strictest 


sense,   the    proper  subject  of    the 
statute. 

In  a  statute  creating  a  public  office, 
whatever  is  regarded  by  the  legisla- 
ture as  requisite  to  describe  or  estab- 
lish the  nature  of  the  office,  the  char- 
acter, limit  and  effect  of  the  powers 
communicated,  the  nature  and  ex- 
tent of  the  duties  intended  to  be  Im- 
posed on  its  incumbent,  and  the 
official  and  personal  rights  intended 
to  be  claimed  and  exercised  by  such 
incumbent,  as  well  as  all  provisions 
intended  to  afford  means  of  carrying 
out  the  objects  contemplated  by  the 
establishment  of  such  office,  may  be 
regarded  as  part  of  the  subject-matter 
and  entering  into  the  proper  subject 
of  the  statute.'* 

>  See  AUore.  Wayne  County  Audi- 
tors, 48  Mich.  76;  King  e.  Hunter,  6S 
N.  C.  608,  6  Am.  Rep.  754:  State  n 
Brunst,  26  Wis.  41d,  7  Am.  Rep.  84. 
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that  body  haa,  as  has  been  seen,'  complete  control  over  the  office. 
It  may,  therefore,  increase  or  diminish  its  anthority  at  pleasure, 
even  daring  the  term  of  the  then  incumbent.' 

§  504.    Same  Subjeot^Authority  of  oonstitutioiial  Offioe  oun 
not  be  a£boted  by  the  Legislatiire. — Where,  however,  the  office 
is  one  provided  for  by  the  constitution,  even  though  that  instru- 
ment does  not  define  its  powers  and  duties,  it  cannot  be  denuded 
^  of  its  duties  and  functions  by  the  legislature.' 


II. 


OF  THE  NATURE   OF  THE  AUTHORirY. 

§  505.  Varies  with  Nature  of  OfQoe — ^In  the  case  of  private 
agents,  it  is  common  to  classify  authorities  according  to  their 
nature  and  effect,  into  universal,  general  and  special  agencies/ 
It  will  be  evident,  however,  that  this  classification  cannot  apply 
in  its  entirety  to  the  case  of  public  agents.  Universal  authority 
in  any  public  agent  cannot  exist  under  our  constitutional  govern- 
ment Public  officers  there  are,  however,  whose  authority  is 
general  in  its  nature,  while  that  of  others  is  expressly  limited 
and  special. 

But  beyond  this,  the  analogies  between  public  and  private 
agents  are  not  sufficiently  close  to  make  the  authority  in  the  one 
ease  the  criterion  for  that  in  the  other. 

Thui 


§  506.  Authority  of  Public  Officer  must  be  ascertained. — 
The  authority  of  the  public  officer  being  created  by  law  or  being 
a  matter  of  public  record,  of  which  every  person  interested  is 
bound  to  take  notice,  it  is  presumed  tliat  all  persons  having  occa- 


*  See  aTUe,  %  465. 

•  State  e.  Douglass,  26  Wis.  428,  7 
Am.  Rep.  S7;  People  v,  Morrell,  21 
Wend.  (N.  Y.)  663;  Conner  «.  Mayor, 
6  N.  T.  285;  Commonwealth  «.  Ba- 
con, 6  8.  &  R  (Penn.)  822;  Common- 
wealth «.  Mann,  5  W.  &  a  (Peon ) 
418;  Attguata  «.  Sweeney,  44  Ga.  468, 
9  Am.  Rep.  172;  Butler  «.  Pennayl- 
vania,  10  How.  (U.  S.)  402. 


'State  9.  Brunat,  26  Wis.  412.  7 
Am.  Rep  84;  King  «.  Hunter,  65  N. 
C.  608,  6  Am.  Rep.  754;  Common- 
wealth V.  Gamble,  62  Penn.  St.  848,  1 
Am.  Rep.  422;  Allorv.  Wayne  County 
Auditors,  48  Mich.  76;  Matter  of  Head 
Notes.  48  Mich.  641. 

«  Mechem  on  Agency,  g  271-288. 
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fiion  to  deal  with  a  public  officer  have  knowledge  of  his  anthor- 
ity.^  It  is  not  enough,  therefore,  for  such  persons  to  rely  upon 
any  mere  presumptions  as  to  the  officer's  authority,  but  they 
must  see  to  it  that  it  is  in  fact  sufficient  for  the  assumed  pn^ 
pose. 

§  507.  What  oonstltates  Authority* — The  authority  of  a 
public  officer  in  any  given  case  consists  of  those  powers  which 
are  expressly  conferred  upon  him  by  the  act  appointing  him,  or 
which  are  expressly  annexed  to  the  office  by  the  law  creating  it 
or  some  other  law  referring  to  it,  or  which  are  attached  to  the 
office  by  common  law  as  incidents  to  it 

Of  the  former  kind  are  the  powers  of  special  statutory  offices 
where  the  statute  prescribes  the  limits  within  which  they  are 
to  be  exercised.  Of  the  latter  kind  are  the  familiar  common  law 
offices  such  as  that  of  sheriff,  constable  and  the  like,  to  which 
when  created  by  law  without  more,  the  usual  common  law  powers 
and  duties  attach. 

§  508.  Authority  oonflned  to  territorial  Limits. — The  author- 
ity of  public  officers  being  derived  from  the  law,  it  necessarily 
follows  that  the  authority  can  not  exist  in  places  where  that  law 
has  no  effect.  The  authority  of  all  public  officers  is,  therefore, 
limited  and  confined  to  that  territory  over  which  the  law,  by 
virtue  of  which  they  claim,  has  sovereign  force. 

But  not  only  this,  for  public  officers  in  general,  and  particu- 
larly those  chosen  within  and  for  the  lesser  municipal  subdi- 
visions such  as  counties,  towns  and  cities,  are  elected  or  appointed 
such  in  and  for  some  specified  district  or  territory  as  such  county, 
town  or  city,  and,  unless  greater  authority  is  expressly  conferred 
upon  them,  it  is  the  general  rule  that  their  official  authority  ifl 
limited  to  the  district  within  and  for  which  they  were  chosen. 

Thus  a  state  officer  can  exercise  no  official  authority  beyond 
the  confines  of  the   State.'     So,  without  express  authority,  a 

'  Mayor  of  Baltimore  «.  Escbbach,  lace  e.  Ma^'or,  29  Cal.  181;  Sutro  «. 

18  Md.  283;  Mayor  of  Baltimore  o.  Pettit,  74  Cal.  882,  5  Am.  St.  Rep. 

Reynolds,  20  Md.  1,  88  Am.  Dec.  635;  442;  Day  Co.  «.  State,  88  Tex.  526; 

State  «.  Bank,  45  Mo.  628:  Leeo.  Mim-  Tamm  t.  Lavalle,  02  111.  263. 

roe,  7  Cranch  (U.  S.)  860;  Clark  «.  *  Jackson  «.  Humphrey,  1  Jobni. 

Des  Moines,  19  Iowa  109. 87  Am.  Dec.  (N.  T.)  498. 
428;  State  «.  Hays,  52  Mo.  578;  Wal- 
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eheriff  can  not  execute  civil  process  beyond  the  limits  of  his 
county;^  a  justice  of  the  peace  can  not  hold  court  or  exercise  judi- 
cial functions  or  take  acknowledgments  outside  of  the  county 
within  and  for  which  he  was  elected ;  *  a  constable  is  not  vested 
with  official  character  when  acting  in  a  county  to  which  he  does 
not  belong ;  *  a  United  States  marshal  can  not  execute  process 
beyond  his  district,* 

§  509.  Authority  limited  to  offioial  Term. — So  it  is  evident 
that  the  authority  of  the  public  officer  must  be  limited  in  its 
exercise  to  that  term  during  which  he  is  by  law  invested  with 
the  rights  and  duties  of  the  office.  Subject  to  what  has  already 
been  said  in  reference  to  de  facto  officers,'  and  to  the  right  ta 
hold  over,  it  follows,  therefore,  that  he  can,  in  general,  exercise 
no  authority  before  his  term  begins  or  after  it  has  terminated. 

The  same  principle  applies  as  well  where  the  officer  is  on& 
chosen  for  the  performance  of  a  single  act  as  when  he  is  chosen 


>  Page  «.  Staples,  13  R  L  806.  In 
this  case,  Matteson,  J.  said:  "In 
the  absence  of  statutoiy  proyisfons 
the  power  of  a  sheriff  is  limited  to 
his  own  county.  He  is  to  be  adjudged 
a  sheriff  in  bis  own  county  and  not 
elsewhere.  He  can  not,  therefore, 
execute  a  writ  out  of  his  own  county, 
and  if  he  attempts  to  do  so  he  be- 
comes a  trespasser.  The  only  excep- 
tions to  this  principle  are  that  having 
a  prisoner  in  his  custody  upon  a  writ 
of  habtoM  corpus  he  has  power,  by  vir- 
tue of  the  writ,  to  travel  through 
other  counties,  if  necessary^  in  order 
to  take  his  prisoner  to  the  place  where 
the  writ  is  returnable;  and  be  may 
also,  upon  fresh  pursuit,  retake  a 
prisoner  who  has  escaped  from  his 
custody  into  another  county.  Piatt «. 
The  Sheriffs  of  London,  Plowd.  85, 
37;  Hammond  «.  Taylor,  8  B.  &  A. 
408;  Watson's  Sheriff,  60,  61;  Aveiy 
«.  Seely,  8  Watts  &  Serg.  494,  407. 
In  the  case  al  bar  the  prisoner  did  not 
escape  from  the  defendant's  custody 
into  Kent  county,  bat  was  voluntarily 


taken  by  the  defendant  Into  that 
county.  The  moment  they  crossed 
the  line  between  the  counties  into 
Kent  "bounty  the  defendant  ceased  to- 
have  any  authority  over  the  plaintiff. 
He  had  no  more  right  to  detain  him 
in  that  county  than  he  would  have 
had  to  arrest  him  there." 

See  also  Mitchell  o.  Malone,  77  Ghi. 
801. 

s  Share  o.  Anderson,  7  Serg.  &  R 
(Penn.)48,  10  Am.  Dec.  421;  Brown 
«.  McCormick,  28  Mich.  215;  Gittings 
«.  Hall,  1  H.  &  J.  (Md.)  14,  2  Am. 
Dec.  502. 

•  People  «.  Burt,  61  Mich.  199.  Con- 
stables, however,  are  not  merely  local 
officers:  "They  are  ministers  of  pub- 
lic Justice,  and  in  that  capacity  are 
State  ministerial  officers,  with  some 
powers  strictly  local  and  some  not 
local."  Drain  Commissioner  v.  Bax- 
ter, 57  Mich.  127.  See  also  Allor  «. 
Wayne  County  Auditors,  48  Mich.. 
76. 

4  Carr  «.  Phillips,  89  Mich.  819. 

•  See  anU,  gg  815-846. 
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for  a  definite  term.  When  chosen  to  act  in  reference  to  a  par- 
ticalar  Bubject  his  powers  exhaust  themselFes  in  the  acting,  and 
having  once  acted  he  is  henceforth /Wnc^tM  officio  and  can  neither 
act  again  in  reference  to  the  same  snbject-matter  nor  nndo  what 
he  has  done.^ 

§  510.  Same  Suliyeot— ExoeptionB^Oompletlng  Servioe— Oor- 
reoting  Haoords. — Bat  this  rule  that  authority  ceases  at  the 
expiration  of  the  term  of  office  is  subject  to  certain  well  recog- 
nixed  exceptions. 

Thus  it  is  a  well  settled  rule  of  the  common  law,  recognized 

and  confirmed  by  statutes,  that  when  an  executive  officer,  a  g.^  a 

sheriff,"  has  during  his  term  begun  a  service  or  commenced  the 

performance  of  a  duty  and  thereby  incurred  a  responsibility,  he 

has  not  only  the  authority  but  is  ordinarily  bound  to  go  on  and 

complete  it  although  his  official  term  may  sooner  expire.* 

So  it  is  held  that  a  court  may,  after  the  expiration  of  his  term, 

permit  the  record  of  his  official  action  to  be  eo  amended  or  cor- 
rected by  him  as  to  conform  to  the  true  state  of  the  facts.^  But  tlie 


*  State  «.  Donnewirtb.  21  Ohio  St. 
816;  Attoraey-General «.  Iron  County 
Canvassers,  64  Mich.  607. 

s  Sheriff  may  and  should  complete 
service  or  execution  of  process  begun 
by  him  while  in  office,  notwithstand- 
ing that  his  term  has  since  expired. 
Allen  «.  Trimble,  4  Bibb.  (Ky.)  21.  7 
Am.  Dec.  726;  Purl  v,  Duvall,  5  H. 
&  J.  (Md.)69, 9  Am.  Dec.  490;  Lemon 
«.  Craddoclc,  Litt.  Sel  Cas.  (Ky.)251, 
12  Am.  Dec.  801;  Tukey  «.  Smith,  18 
Me.  125,  86  Am.  Dec.  704;  People  o. 
Boring,  8  Cal.  406.  68  Am.  Dec.  831. 
Thus  he  may  make  a  deed  after  ex- 
piration of  office  for  land  sold  by 
him  while  in  office.  Allen  o.  Trim- 
ble, ntpra.  Lemon  o.  Craddock,  tupra, 
he  may  sell  property  after  expiration 
which  was  seiaed  before.  Purl  «l 
Duvall,  iupra;  he  may  receive  re- 
demption money  after  expiration  of 
term  for  land  previously  sold.  Elkin 
9.  People,  8  Scam.  (111.)  207,  86  Am. 
Dec.  041;  he  may  retain  possession  of 


property  previously  seixed  to  await 
judgment  and  execution.  Tnkay  «• 
Smith,  9upra;  he  may  and  should 
complete  a  levy  begun  during  his 
term.  State  v.  RoberU,  7  Halst.  (N. 
J.)  114,  21  Am.  Dec.  62.  Same  rule 
applies  to  deputies.  TutUe  e.  Jack- 
son, 6  Wend.  (N.  T.)  224. 

See  also  Clark  e.  Pratt,  55  Mo.  546; 
Newman  v.  Beckwith;  61  N.  Y.  305; 
Crane  e.  Hardy,  1  Mich.  66;  Miner*. 
Caasat,  2  Ohio  St  198;  Doolittle  •. 
Bryan,  14  How.  (U.  S.)  663. 

Om^ra,  Bank  of  Tennessee  v.  Bcalty, 
8  Sneed.  (Tenn.)  805.  65  Am.  Dec.  68. 

«  Lawrence  t>.  Rice,  12  Mete.  (Mass.) 
638.  per  Shaw,  C.  J. 

<  Kiley  ©.  Cranor.  61  Mo.  641;  Kilcy 
V.  Oppenheimer,  56  Mo.  874;  Gibson 
v.  BaUey,  9  N.  H.  168;  Roberta  o. 
Holmes,  64  id.  660;  Pierce  v.  Richard- 
son, 87  id.  806.  Omlra,  see  People  o. 
Commissioners,  16  Mich.  68;  HartweQ 
V.  Littleton.  18  Pick.  229;  Langdon  a 
Poor,  20  Vt  18. 
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amendment  mosti  in  all  cases,  be  made  bj  the  person  who  was 
in  office  when  the  proceedings  in  question  were  had  and  not  bj  a 
stranger.' 

A  former  public  officer,  however,  has  no  authority  to  certify 
proceedings  had  before  him  while  in  office.* 

§  511.  Grants  of  Power  strioUy  oonstrued. — Express  grants 
of  power  to  public  officers  are  usually  subjected  to  a  strict  inter- 
pretation,' and  will  be  construed  as  conferring  those  powers  only 
which  are  expressly  imposed  or  necessarily  implied.^ 

Such  an  officer,  therefore,  can  create  rights  against  the  State  or 
other  public  authority  represented  by  him,  only  while  he  is  keep- 
ing strictly  within  the  limits  of  his  authority  as  so  construed.' 


■  Gibson  9  Bailey.  9  N.  H.  168. 

*  0:ul)urd  9.  Anceline,  10 Mart.  (La.) 
479,  13  Am.  Dec.  888. 

*  Green  «.  Beeaon,  81  Ind.  7. 
«  Yose  V,  Deane»  7  Mass.  280. 

*  Mayor  of  BAltimore  «.  Eschbach, 
18  Md.  882;  Mayor  of  Baltimore  «. 
Reynolds.  20  Md.  1, 83  Am.  Dec.  585; 
Clark  «.  Des  Moines,  19  Iowa  199,  87 
Am.  Dec.  428.  In  this  case,  Dillon, 
J.  says:  "The  general  principle  of  law 
is  well  known  and  definitely  settled 
that  the  agents,  officers  or  even  city 
conncil  of  a  municipal  corporation 
can  not  Und  the  corporation  when 
they  transcend  their  lawful  and  legiti- 
mate powers. 

This  doctrine  rests  upon  this  rea- 
sonable ground:  The  body  corporate 
is  constituted  of  all  the  inhabitants 
within  the  corporate  limits.  The 
inhabitants  are  the  corporators.  The 
officers  of  the  corporation.  Includ- 
ing the  legislative  or  governing  body^ 
are  merely  the  public  agents  of  the 
corporators.  Their  duties  and  their 
powers  are  prescribed  by  statute. 
Eveiy  one,  therefore,  may  know  the 
nature  of  these  duties  and  the  extent 
of  these  powers.  These  considera- 
tions, as  well  as  the  dangerous  nature 
of  the  opposite  doctrine,  demonstrate 
the  reasonableness  and  necessity  of 


the  rule,  that  the  corporation  Is  bound 
only  when  its  agents,  by  whom  from 
the  very  nature  of  Its  being  it  must 
act  if  it  acts  at  all,  keep  within  the 
limits  of  their  authority.  Not  only 
so,  but  such  a  corporation  may  suc- 
cessfully interpose  the  plea  of  uUra 
eires;  that  is,  set  up  as  a  defense  its 
own  want  of  power  under  its  charter 
or  constituent  statute  to  enter  into  a 
given  contract  or  to  do  a  given  act  in 
violation  or  excess  of  its  corporate 
power  and  authority.  The  cases  as- 
serting these  principles  are  numerous 
and  uniform;  some  of  the  more  im- 
portant and  striking  ones  need  only 
be  cited:  Mayor  of  Albany  e.  Cunliff 
(city  not  liable  for  negligently  build- 
ing bridge  under  an  unconstitutional 
statute)  2  N.  T.  165  (1849),  reversing 
B.  0.  2  Barb.  199;  Cuyler  e.  Trustees 
of  Rochester  O&yu^g  out  street  con- 
trary to  charter),  12  Wend.  (N.  Y.) 
165  (1884);  Hodges  e.  Buffalo  (4th  of 
July  appropriation) 2  DeDio  1 10  (1846); 
Halstead  e.  Mayor,  8  N.  T.  430  (1850); 
Martin  e.  Mayor,  1  Hill  545;  Boom  e, 
Utica,  2  Barb.  104;  Cornell  «.  Guil- 
ford, 1  Denio  510;  Boyland  e.  Mayor 
and  Aldermen  of  New  York,  1  Sand. 
27  (1817);  Dill  e.  Wareham,  7  Mete. 
438  (1844);  Vincent  e.  Nabtucket,  12 
Cush.  103,  105  (1858),  per  Msbricx* 
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So  it  is  well  settled  that  when  such  oflScers  undertake,  by  vir- 
tne  of  the  authority  conferred  upon  them,  to  build  up  rights 
against  third  persons,  especially  where  their  acts  may  result  in 
penalties  or  forfeitures  against  such  third  persons,  the  limits  and 
conditions  imposed  upon  their  authority  must  be  rigidly  observed 
or  their  acts  will  be  unavailing.' 

§  512.  Same  Sufctjeot—How  differs  from  private  Agenoy. — 
The  fact  that  a  given  act  might  have  been  deemed  to  be  with- 
in the  scope  of  the  authority  if  created  by  a  private  individual 
is  not  conclusive.*  Thus  in  a  case  involving  the  validity  of  a 
contract  made  by  the  city  commissioner  of  Baltimore,  the  court 
Faid :  '^Although  a  private  agent,  acting  in  violation  of  specific 
instructions,  yet  within  the  scope  of  a  general  authority,  may 
bind  his  principal,  the  rule  as  to  the  effect  of  a  like  act  of  a  pub- 
lic agent  is  otherwise.  The  city  commissioner  was  the  public 
agent  of  a  municipal  corporation,  clothed  with  duties  and  powers 
specially  defined  and  limited  by  ordinances  bearing  the  character 


J. ;  Stetson  «.  Eemptoa,  18  Mass.  272, 
7  Am.  Dec.  145;  Parsons  v.  Inhabi- 
tanU  of  Qoshen,  11  Pick.  896;  Hood 
«.  Inbabitants  of  Lynn,  1  Allen,  103 
(1861);  Spaulding  o.  Lowell,  28  Pick. 
71;  Mitcbell «.  Rockland,  41  Me.  868 
(1858)  a  a  41  Me.  863,  m  Am.  Dea 
252:  Anthony  e.  Adams,  1  Met.  284 
(1840);  Western  College  v.  CleTeland, 
12  Ohio  St.  875  (1861);  Commission- 
ers «.  Cox,  6Ind.  403  (1855);  Inbabi- 
Untso.  Weir,  9  Ind.  224  (1857);  Smead 
«.  Indianapolis,  Ac  R  R.  Co.  11  Ind. 
104  (1868);  Brady  «.  Mayor,  20  N.  Y. 
812;  Appleby  f>.  Mayor,  15  How.  Pr. 
428;  Estepv.  Eeokak  County,  18  Iowa 
199,  and  cases  cited  by  Colb,  J.; 
Clark  V,  Polk  County,  19  Iowa 
247." 

A  State  officer  can  only  deal  or  con- 
tract in  relation  to  the  property  of  the 
State  when  he  is  authorized  so  to  do 
by  the  express  provisions  of  law;  and 
any  agreement  he  may  make,  or  at- 
tempt to  make,  In  relation  to  such 
property,  when  he  is  not  so  author- 


ized is  void  as  against  the  Stala 
McCaslin  «.  State,  99  Ind.  428,  440. 

See  also  State  «.  Hastings,  12  Wla. 
596;  Nalle  «.  Fenwick,  4  Rand.  (Va.) 
686;  Yancey  «.  Hopkins,  1  Munf.  (Ya.) 
419. 

I  See  poit,  %  622. 

*Mechem  on  Agency,  8  202. 
Mayor  of  Baltimore  «.  Eschbach,  18 
Md.  282;  Mayor  of  Baltimore  «.  Rey- 
nolds, 20  Md.  1,  88  Am.  Dea  636; 
State  r.  Hays,  52  Mo.  678:  Tammfi 
Lavalle,  92  UL  263. 

By  the  law  of  agency  at  the  com- 
mon  law  there  is  this  difference  be- 
tween individuals  and  the  govem- 
ment;the  former  are  liable  to  the  ex- 
tent of  the  power  they  have  appar- 
ently given  to  their  agents,  while  the 
government  is  liable  only  to  the  ex- 
tent of  the  power  it  has  actually 
given  to  \U  officers.  Per  LoRnre,  J., 
in  Pierce  «.  United  States,  1  Nott  * 
Uun  (U.  S.  Ct  of  CI.)  270,  a.  a,  «ii^ 
nom  The  Floyd  Acceptanoes.  7  WalL 
(U.  S.)  666. 
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and  force  of  public  laws,  ignorance  of  which  can  be  presumed 
ill  favor  of  no  one  dealing  with  him  on  matters  thus  condition- 
ally within  his  official  discretion.  For  tliis  reason,  the  law  makes 
a  distinction  between  the  efiPect  of  the  acts  of  an  officer  of  a 
corporation  and  those  of  an  agent  for  a  principal  in  common 
cases.  In  the  latter,  the  extent  of  anthoritj  is  necessarily  known 
only  to  the  principal  and  agent,  while  in  the  former  it  is  a  matter 
of  record  in  the  books  of  the  corporation  or  of  public  law."  * 

The  language  of  Judge  Story  upon  tliis  subject  is  also  quoted 
with  -approval :  ^'  In  respect  to  the  acts  and  declarations  and  rep- 
resentations of  public  agents,  it  would  seem  that  the  same  rule 
does  not  prevail  which  ordinarily  governs  in  relation  to  mere 
private  agents.  As  to  the  latter,  the  principals  are  in  many  cases 
bound,  where  they  have  not  authorized  the  declarations  and  rep- 
resentations to  be  made.  But  in  cases  of  public  agents,  the  gov- 
ernment or  other  public  authority  is  not  bound,  unless  it  mani- 
festly appears  that  the  agent  is  acting  within  the  scope  of  his 
authority,  or  he  is  held  out  as  having  authority  to  do  the  act,  or 
is  employed,  in  his  capacity  as  a  public  agent,  to  make  the  declar- 
ation or  representation  for  the  government.  Indeed,  this  rule 
seems  indispensable  in  order  to  guard  the  public  against  losses 
and  injuries  arising  from  the  fraud  or  mistake,  or  rashness  and 
indiscretion  of  their  agents.  And  there  is  no  hardship  in  requir- 
ing from  private  persons  dealing  with  public  officers  the  duty  of 
inquiring  as  to  their  real  or  apparent  power  and  authority  to 
bind  the  government"" 

§  613.  Same  8al]rfect— Limit  to  Discretion^ — So  although  the 
terms  of  the  law  creating  the  authority  confer  upon  the  officer 
general  discretionary  power  without  qualification,  his  authority 
is  not  to  be  deemed  an  unlimited  one.  The  exercise  of  the 
officer's  discretion  is  still  limited,  by  legal  construction,  to  the 
evident  purposes  of  the  act,  and  to  what  is  known  as  a  sound  and 
legal  discretion,  excluding  all  arbitrary,  capricious,  inquisitorial 
and  oppressive  proceedings.' 

1  Mayor  of  Baltimore  «.  Eschbach,  Johns.  (N.  Y.)  426;  President,  Ac  «. 

18  Md.  282.  Patclien,  8  Wend.  (N.  T.)  47;  In  r$ 

i  Story  on  Agency,  g  807  a.  Holbrook,  99  K.  T.  639,  2  N.  Bast 

'United  States  «.  Doherty,  27  Fed.  Rep.  887;  United  States  «.  Elrby,  7 

Rep.   780;    Rose   «.    Stuyresant,   8  Wall.  (U.  &  )  486. 
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§  514.  Judicial  Power  limited  to  Juiiediotion  oontered.^ 
The  judicial  power  of  the  government  is  usually  vested  by  ex- 
press provisions  of  the  constitution  in  certain  courts  and  officen 
therein  named  or  provided  for.  The  effect  of  the  provisioDS  is 
to  vest  the  whole  judicial  power  of  the  State  in  the  conrts  and 
officers  named  in  the  constitution,  unless  there  is  some  further 
provision  therein  conferring  upon  some  other  court  or  officer  a 
portion  of  such  judicial  power,  or  authorizing  the  legislature  to 
confer  it ;  and  in  the  latter  case,  it  can  onlj  be  possessed  or  oon- 
ferred  by  such  further  provision  expressly  or  by  a  necessary  im- 
plication which  would  have  the  effect  to  take  the  case  out  of  the 
operation  of  the  general  provisions  of  the  constitution.' 

§  515.  Judicial  Power  can  be  conferred  only  on  Judicial 
Officers. — ^IJnder  such  provisions,  therefore,  judicial  powers  can 
only  be  conferred  upon  judicial  officers,'*  and  upon  those  only 
who  are  chosen  in  the  manner  prescribed  by  the  constitution.' 

Where  the  power  is  vested  in  the  court  as  such,  it  exists  only 


1  Chandler  «.  Kash,  6  Mich.  409,  per 
Ghbistlinct,  J.,  citing  2  Story  on 
Const.  g§  1590-1592;  PM>ple  •.  May- 
nard,  14  111.  420;  Gibson  «.  Emerson, 
8  £ng.  (Ark.)  178. 

*  Allor  «.  Wayne  County  Auditors, 
48  Mich.  76;  Gough  «.  Dorsey,  27 
Wis.  119;  Attorney-General  «.  Mo- 
Donald,  8  Wis.  805;  Conroe  «.  Bull, 
7  Wis.  408;  Gregory  v.  State,  94  Ind. 
884,  48  Am.  Rep.  162;  Little  «. 
Bute,  90  Ind.  838,  46  Am..  Rep.  224; 
Schoultzv.  McPheeters,  79  Ind.  878; 
Wright  9.  Defrees.  8  Ind.  298;  Waldo 
Wallace,  12  Ind.  5G9:  Columbus,<&c., 
By.  Co.  «.  Board,65  Ind.  427. 

Where  the  constitution  vests  all 
Judicial  powers  in  certain  conrts  and 
Justices  of  the  peace,  a  statute  per- 
mitting parties  to  a  cause  to  stipulate 
that,  in  case  of  the  disqualiflcstion  of 
the  Judge,  it  shall  be)  tried  before 
some  member  of  the  bar  agreed  upon 
by  them,  who  "shall  have  all  the 
poweis  and  perform  all  the  duties  of 


the  Judge  of  said  court  in  sidd 
cause/'  is  unconstitutional  and  void, 
and  a  Judgment  rendered  by  sodi 
ihember  of  the  bar  Is  void.  Van 
Slyke  •.  Trempealeau  Ins.  Co.,  89 
Wis.  890, 20  Am.  Rep.  60. 

Where  the  constitution  vests  the 
Judicial  powers  In  certain  courts  and 
Justices  of  the  peace,  a  statute  au- 
thorizing a  notary  public  to  exercise 
Judicial  powers  in  case  of  the  dis- 
qualification  of  the  proper  officer,  is 
void.  Chandler  •.  Nash,  6  Mich. 
409. 

Under  like  provisions,  a  statute 
giving  the  clerk  of  a  court  power  to 
fix  the  amount  of  bail  is  unconstitu- 
tional as  conferring  Judicial  power 
upon  a  ministerial  officer.  Gregory  f. 
State,  94  Ind.  884,  48  Am.  Rep.  163. 

'Where,  by  the  constitution.  Ju- 
dicial officers  are  to  be  $Uetei  by  the 
people.  Judicial  powers  cannot  be 
conferred  upon  an  officer  appointed. 
Chandler  «.  Nash,  6  Mich.  409. 
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in  the  court,  and  the  jadges,  as  judges,  out  of  court  do  not  pos- 
eess  it  and  cannot  be  vested  with  it.  ^ 


§  516.  Same  Sul^eot— Gteneral  and  special  Juriadiotion.— 
The  jurisdiction  conferred  upon  the  judicial  officer  may  be  one  of 
two  kinds.  It  may  be  an  authority  to  act  in  all  cases  at  law  or 
in  equity  which  may  be  bronght  before  him,  or,  in  other  words, 
a  general  jurisdiction ;  or  it  may  be  an  authority  to  act  in  special 
-cases  only  or  only  upon  certain  conditions  and  contfaigencies,  in 
which  case  it  may  be  called  a  special  jurisdiction.  In  neither 
case  is  the  jurisdiction  unlimited,  but  it  is  obviously  much  greater 
in  the  former  case  than  in  the  latter,  and  a  much  different  pre- 
sumption is  indulged  in  one  case  than  in  the  other.  For  it  is  the 
-constant  presumption  of  the  law,  in  respect  to  courts  of  general 
jurisdiction,  that  they  had  jurisdiction  over  a  case  in  which  they 
have  assumed  to  act ; '  while,  in  respect  to  courts  of  special  or 
limited  jurisdiction,  no  such  presumption  is  indulged,  but  who* 
•ever  claims  any  right  or  benefit  under  the  actions  of  such  a  court 
must  show  affirmatively  that  it  had  jurisdiction.' 

§  617.  Disqualifloatlon  of  Judg^  firom  acting— 1.  By  Interest. 
— "  It  is  a  maxim  of.  every  code  in  every  country,"  says  Sand- 
FosD,  Chancellor,*  ^Hhat  no  man  shall  be  judge  in  his  own  cause. 
The  learned  wisdom  of  enlightened  nations,  and  the  unlettered 
ideas  of  ruder  societies,  are  in  full  accordance  upon  this  point, 
and  wherever  tribunals  of  jastice  have  existed,  all  men  have 
agreed  that  a  judge  shall  never  have  the  power  to  decide  where 


*  Toledo,  ftc.  By.  Co.  «.  Dimlap, 
47  Mich.  4M.  See  also  Risser  «.  Hoy  t, 
68  Mich.  185. 

*  Butcher  «.  Bank  of  Browxisville,2 
Eana  70,  88  Am.  Dec.  446;  Shum- 
way  •.  StUlman,  4  Cow.  (N.  T.)  294, 
16  Am.  Dec.  874;  Reynolds  «.  Stans- 
biuy,  20  Ohio  844,  65  Am.  Dec.  459; 
Cooper  •.  Sunderland,  8  Iowa  114, 
-66  Am.  Dec  52;  Withers  v.  Patter- 
son, 27  Tex.  491,  86  Am.  Dec  648; 
Cook  «.  Bkelton,  20  Dl.  107,  71  Am. 
Dec  260. 

*  Boderigas  9.  Bast  River  Sav.  In- 
«titation,  68  N.  T.  460,  20  Am.  Bep. 


555;  Beynoldsv.  Stansbury,  20  Ohio 
844,  55  Am.  Dec.  459;  Hahn  «. 
EeUy,  84  Cal.  891,  94  Am.  Dec.  742; 
Mallett  V.  Mining  Co.  1  Nev.  188,  90 
Am.  Dec.  484;  Bloom  «.  Burdlck;  1 
Hill  (N.  Y.)  180,  87  Am.  Dec  299; 
Foot  V.  Stevens,  17  Wend.  (N.  Y.) 
485;  Wheeler  v.  Baymond,  8  Cow. 
(N.  Y.)  814;  Adams  v.  Jeffries,  12 
Ohio  258,  40  Am.  Dec  477;  Lowry 
«.  Brwin,  6  Bob.  (La.)  192,  89  Am. 
Dec.  557. 

<In  Washington  Ins.  Co.  «.  Price. 
Hopk.  (N.  Y.)  Ch.  1.  See  also  Hall «. 
Thayer,  105  Mass.  219,  7  AnLBep.513. 
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he  IB  himself  a  party.  In  England,  it  has  always  been  held  that 
however  comprehensive  may  be  the  terms  by  which  jarisdiction 
is  conferred  npon  a  jndge,  the  power  to  decide  in  his  own  canse 
is  always  a  tacit  exception  to  the  authority  of  his  office.  Sach  I 
conceive  to  be  the  law  of  this  State." 

'^  No  man  ought  to  be  judge  in  his  own  cause,  is  a  maxim,'' 
says  Bell,  C.  J.^  ^'  aimed  at  the  most  dangerous  source  of  parti- 
ality in  a  judge.'  It  is  not  necessary  that  a  judge  should  be  a 
party  to  the  cause  to  create  this  disqualification.  If  he  is  inter- 
ested in  a  suit  brought  in  another's  name,  he  is  equally  disquali- 
fied.' Any,  the  slightest  pecuniary,  interest  in  the  result,  not 
merely  possible  and  contingent;*  though  merely  as  trustee  or 
executor,'  and  though  indemnified,'  even  the  interest  which 
would,  in  former  times,  have  disqualified  a  party  to  be  a  witness, 
— will  be  quite  sufficient."  ^ 

The  members  of  partnerships  and  corporations,'  though  their 
interest  maybe  very  trifling,'  are  nevertheless  disqualified;"* 
except  in  cases  where  a  party  is  a  mere  inhabitant  of  a  public 
municipal  corporation  as  a  town  or  county,  entitled  to  receive 
the  fines  and  costs  imposed  on  offenders.     In  such  cases,  the 


>  In  Moses  «.  Julian,  45  N.  H.52,  84 
Am.  Dec.  114. 

•  Citing  Peck  o.  Freeholders,  20  N. 
J.  L.  467;  Hawley  «.  Baldwin.  19 
Conn.  686;  Russell  v.  V^xtj^  14  N. 
H.  162;  Allen  «.  Bruce,  12  N.  H. 
418;  Dig,  L,  1  tit.  De  Jurisdlctione; 
1  Brooke's  Abr.  177,  tit.  Conusans, 
27;  Broom's  Maxims,  84;  Co.  Lit. 
141a;  Id,  Sec.  212;  Derby's  Case,  12 
Coke  114;  Dig.  L.  6,  tit.  1,  17. 

See  also  Peninsular  R  K.  Co.  o. 
Howard,  20  Mich.  26. 

•  Citing Foot©.  Morgan,  1  Hill  (N. 
Y.)  654;  Wright  «.  Crump,  2  Ld. 
Baym.  766. 

<  Citing  Steamship  Co.  «.  Living- 
fton,  8  Cow.  (N.  Y.)  724;  Hawes  «. 
Humphrey,  0  Pick.  (Mass.)  860,  20 
Am.  Dec.  481;  Wilbraham  «.  County 
Oom'is,  11  Pick.  822;  Danvers  «. 
County  Com'rs,  2  Mete.  (Mass.)  186; 
Peck  «.  Freeholders,  20  N.  J.  L.  457; 


Northampton   e.    Smith,   11  Mete. 
(Mass.)  890. 

« Citing  Knight  •.  Hardeman,  17 
Ga.  268. 

•  Citing  Oakley  «.  Aspinwall,  8  N. 
Y.  647. 

T  Citing  Smith  «.  Boston,  <S;c,a  R, 
86  N.  H.  492;  Derby's  Case,  12  Coke 
114;  1  Rolle  Abr.  491,  2;  Day  «.  SaT- 
adge,  Hob.  87;  PUnger  «.  Great 
Western  Ry.  Co.  27  Eng.  L.  &  Eq. 
85;  Baldwin  «.  McArthur,  17  Barb. 
(N.  Y)  414. 

•  Citing  Voet  ad  Pand,  lib.  6,  Ut  8, 
45,  Washington  Ins.  Co.  «.  Price,  1 
Hopk.  Ch.  1;  Place  «.  Butternuts, 
&c.,  Co.  28  Barb.  (N.  Y)  608;  Dig. 
49,  4, 11;  Pothier's  Pro.  CiT.  c  2,  65. 

•  Citing  Gregory  «.  Railroad  Co.,  4 
Ohio  St.  675. 

>•  Citing  Northampton  •.  Smitli,  11 
Mete.  890;  Petition  of  Naaboa,  ISK. 
H.  425. 
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roembers  of  sach  corporations  are  not   disqiialified,  either  as 
judges  or  jurors.* 

Generally,  an  interest  in  the  question,  as  distinct  from  a  pecu- 
niary interest  in  the  result  of  the  cause  is  no  valid  ground  for 
recusation.*  To  this,  however,  there  is  an  exception :  Where 
the  judge  has  a  lawsuit  pending  or  impending  with  another 
person  which  rests  upon  a  like  state  of  facts,  or  upon  the  same 
points  of  law,  as  that  pending  before  him, — this  is  a  valid  dis- 
qualification.' 

§  618.  Same  Sulsjeot— 2.  By  Belationship  or  Affinity. — At  the 
common  law,  relationship  by  affinity  or  consanguinity  to  a  party 
in  interest  did  not  disqualify  a  judge.^  But  at  the  civil  law  and 
by  statutes  in  most  of  the  States  the  rule  is  different  Thus,  con- 
tinues Bell,  C.  J.,'  ^^Belationship  or  affinity  to  either  party  in 
interest,  though  only  a  stockholder  in  a  corporation,*  or  not  a 
party  to  the  suit,^  is  a  cause  of  recusation  by  either,"  in  civil  mat- 
ters to  the  fourth  degree  at  least,  that  is,  to  cousins  german  inclu- 
sive.' In  many  jurisdictions,  the  exclusion  extends  much  fur- 
ther.^ The  judge  whose  wife  is  related  by  blood  or  affinity  to  a 
party  is  recusable,  as  if  he  were  of  the  same  relationship  him- 
self;  and  vice  versay  the  judge  related  by  blood  or  affinity  to  the 


I  Citing  London  «.  Wood,  12  Mod. 
686;  Northampton  «.  Smith,  11  Mete. 
890;  Hill  «.  Wells.  6  Pick.  104;  Jus- 
tices t.  Fennimore,  1  N.  J.  L.  100; 
Commonwealth  «,  Emery,  11  Cush. 
(Mass.)  406;  Commonwealth  «.  Burd- 
ing,  Id  Id,  506;  Commonwealth  «. 
Tuttle,  12  Id.  605;  Corwein  «. 
Hames,  11  Johns.  (N.  Y.)  76;  Wood 
•.  Rice,  6  Hill  (N.  T.)  58. 

*  Citing  Northampton  «.  Smith.  11 
Mete.  890;Pothier'sPro.Civ.  c.  2.Sec. 
5;  Peoples.  Edmonds,  15  Barb.  (N. 
Y.)  529. 

•Citing  Davis  «.  Allen,  11  Pick. 
(Mass.)  466.  25  Am.  Dec.  886;  Ersk. 
Inst  tit  2, 26,  Pothier  ubi  9up,;  Voet 
ad  Pand.  Ub.  5,  Ut  1»  44. 

^  Matter  of  Dodge  «.  Stevenson 
Mfg.  Co.  77  N.  Y.  101 ;  Place  •.  Butter- 
nats  te.  Mfg.  Co.  28  Barb .  (N.  Y.)  503. 


s  In  Moses  v.  Julian,  45  N.  H.  52, 
84  Am.  Dec.  114. 

'Citing  Place  «.  Butternuts  (&c. 
Co.,  28  Barb.  508. 

T  Citing  Foot  v.  Morgan,  1  HUl  (N. 
Y.)  664. 

*  Citing  Steamboat  Co.  «.  Living- 
ston, 8  Cow.  (N.  Y.)  724;  Kelly  «. 
Hocket,  10  Ind.  209;  Pothier  Pro. 
Civ.  c.  2  sec.  5;  Dig.  47,  10,  6;  Code 
du  Pro.  Civ.  878;  Ersk.  Inst  tit  2, 
88;  Durand's  Spec.  Juris.  19. 

•  Citing  Saobom  v.  Fellows.  22  N. 
H.  478;  Bean  «.  Quimby,  5  Id  98; 
Gear  «.Smith.9  Id:  63;  Voet  ad  Pand. 
lib.. 6.  tit.  1.  45. 

■*  Citing  Oakley  «.  Aspinwall,8  N. 
Y.  547:  Voet  ad  Pand.  ubi  tup.; 
People  «.  Cline.  28  Barb.  (N.  Y.)  200; 
Post  V.  Black,  5  Denio  (N.  Y.)  66. 
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wife  of  a  party  is  disqaalified  as  he  would  be  if  related  in  the 
same  degree  to  the  party  himself ;  *  but  the  eansanffuinei  of  the 
husband  are  not  at  all  related  to  the  eonaanffuinsi  of  the  wife; 
as  where  the  justice^s  brother  married  the  plaintiff's  sister,  the 
justice  was  held  related  to  the  plaintiff's  sister,  but  not  at  all  to 
the  plaintiff.*  The  affinity,  and  the  recusation  which  results 
from  it,  is  extinguished  when  the  marriage,  which  forms  it,  is 
dissolved  and  there  remains  no  issue  of  the  marriage.'  The 
judge  is  none  the  less  recusable  though  related  by  blood  or  mar- 
riage in  the  same  degree  to  both  the  parties.*  The  disability 
resulting  from  relationship  is  held  by  the  civil  law  to  extend 
much  further,  where,  from  the  absence  of  nearer  relatives,  the 
judge  and  party  stand  in  the  relation  of  heirs  presumptive  to 
each  other;  and  this  rule  seems  to  be  founded  in  good  reason."' 

§  519.  Same  Suljeot— 8.  By  friendly  or  hostile  BelatiooSi— 
**  The  friendly  or  hostile  relations,"  continues  Bell,  C.  J.,'  ^'ezist- 
ing  between  a  judge  and  one  of  the  parties  may  be  good  groand 
of  recusation.^  Of  the  first  class  there  are  various  circumstan- 
ces referred  to  as  examples  indicating  a  state  of  feeling  incon* 
sistent  with  impartiality;  as  where  the  judge  has  received  him- 
self, or  his  near  relative,  important  benefits  or  donations  from 
one  of  the  parties;'  where  the  relation  of  master  and  servant 
exists  between  the  judge  and  a  party ;  *  or  where  the  relation  of 
protection  and  subjection  exists  between  the  judge  and  a  party, 
as  in  the  case  of  a  guardian  and  ward^*  Qui  jurisdictioni preeti 
neque  siiijus  dicere  dehety  negus  uosori  vel  liberia  suisy  nequs  liber- 
tea  vel  caeterie  quae  eecum  hahet,^  It  is  a  good  cause  to  remove 
a  plea,  that  the  bailiff  who  is  the  judge  is  of  the  robes  of  the 


1  Citing  Paddock  «.  Wells,  2  Barb. 
Ch.  888;  Carman  «.  Newell,  1  Denio 
(N.  Y.)  25;  Code  Civ.  Proc.  878;  Po- 
thier  Pro.  Civ.  c.  2,  see.  50. 

>  Higbe  «.  Leonard,  1  Denio  (N.  T.) 
186. 

*  Citing  Cain  «.  Ingham,  7  Cow. 
(N.  Y.)  478  and  note;  Foot  «.  Morgan, 
1  HUl  (N.  Y.)  654;  see  Winchester  e. 
Hinsdale,  12  Conn.  88;  Eggleston  «. 
Bmiley.  17  Johns.  (N.  Y.)  138. 

« Citing  Ersk.  Inst  tit.  2,  26;  Po- 
thier  Pro.  Civ.  c.  2,  sec.  5. 


<  Citing  Voet  ad  Pftnd.  Ub.  6.  tit. 
2,45. 

•  In  Moses  «l  Julian,  45  N.  H.  02, 
84  Am.  Dec.  114. 

T  Citing  Voet  ad  Pand.  lib.  6.  tit.  2, 
45. 

•  Citing  Pothler  Pro.  Civ.  c  2,  m.  5. 

•  Citing  Potbier  utnmp.;  Smith  a 
Boston  Ac.  R.  R.  86  N.  H.  422. 

'*  Citing  Pothier  vhi  mp, 

"  Citing  Dig.  2,  1,  10;  Ersk.  IdsL 
tit  2,  sec.  26;  1  RoUe  Abr.  402; 6 Yin. 
Abr.  1,  tit  Connuisance  O. 
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plaintiff  J  Bnt  a  creditor,  lessee  or  debtor  may  be  judge  in  the 
case  of  his  debtor,  landlord  or  creditor,  except  in  cases  where 
the  amoant  of  the  party's  property  involved  in  the  snit  is  so 
great  that  his  ability  to  meet  his  engagements  with  the  judge 
may  depend  upon  the  success  of  his  suit* 

Enmity,  indicated  by  threats,  verbal  or  written,  pending  or 
shortly  preceding  the  suit,'  or  otherwise,*  and  a  lawsuit  pending 
between  a  judge  and  a  party,  are  good  causes  for  recusation. 
Generally,  such  a  lawsuit  between  a  party  and  the  nearest  rela- 
tive of  the  judge  is  not  sufficient  cause  of  recusation,  though 
this  may  depend  upon  the  state  of  feeling  between  the  judge 
and  the  party,  to  which  the  lawsuit  has  given  rise.  The  bitteiv 
ness  of  feeling  resulting  from  a  lawsuit  is  supposed  to  subside 
when  the  lawsuit  has  terminated.  A  party  cannot  disqualify  a 
judge  to  sit  in  his  case  by  bringing  an  action  against  him  after 
the  principal  suit  is  commenced. 

Under  this  head  falls  the  class  of  cases  where  a  judge  has  a 
bias  or  prejudice  in  favor  of  or  against  one  of  the  parties.  Such 
bias,  caused  by  hearing  an  ex  parte  statement  of  the  facts  of  a 
case  would  be  a  disqualification  to  try  it  A  judge,  anxiously  on 
his  guard  to  hear  nothing  of  the  cases  which  may  come  before 
him,  except  what  is  said  in  court  and  in  presence  of  the  adverse 
party,  may  yet  find  that  he  has  been  imposed  upon  by  artful 
statements  designed  to  create  a  prejudice  in  his  mind  relative  to 
the  case.  In  such  a  case,  he  may  well  decline  to  sit  in  the 
case."  •  • 

§  520.  Same  Sul^eot— 4«  By  having  been  Ootmsel  of  either 
Party. — So  the  fact  that  the  judge  has  been  of  counsel  to  either 
party  in  the  same  suit  is  deemed  a  just  cause  of  disqualification.* 

§  521.  Legislative  Power  limited  by  the  Ck>n8titution« — The 
government  of  the  United  States  is  one  of  enumerated  powers.' 

>  ClUng  13  H.  4,  18;  8.  P.,  Brooke  •  Moses  «.  Julian,  46  N.  H.  59,  84 

Abr.,  Gaum  a  remover,  pi.  18.  Am.  Dec   114;  citing  Ten  Eick  «. 

•  Citing,  Pothier  «&»  tup,  Simpson,  11  Paige  (N.  Y.)  179;  Ho- 

«  Citing  Yoet  and  Pothier  vH  sup.  Laren  «.  Charrier,  5  Id.  532,  Pothier 

«  Citing  Turner  «.  Commonwealth,  and  Yoet,  ubi  tup. ,  State  «.  Houser, 

8  Met  (Ey.)  619.  28  Mo.  238. 

'  Citing  Williams  «.  Robinson,  6  t  Cooley,  Const  Lim.  la 
Cash.  (Mass.)  884. 
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In  the  words  of  Ohief  Justice  Marshall,  it  ^^can  claim  no  pow- 
ers which  are  not  granted  to  it  by  the  constitution  ;  and  the  pow. 
ers  actually  granted  must  be  such  as  are  expressly  given  or  given 
by  necessary  implication."  * 

In  the  case  of  the  States,  however,  the  rule  is  different.  Their 
constitutions  are  not  grants  of  power,  but  are  rather  limitations 
upon  the  powers  which  the  States  inherently  possess.'  The 
whole  legislative  power  of  the  State  being  vested  in  the  legisla- 
ture, the  legislative  power  of  that  body  is  absolute  except  so  far 
as  it  is  limited  by  the  constitution.*  The  power  to  determine 
whether  the  limits  imposed  have  been  exceeded  rests  in  the 
courts,  but  the  courts  will  always  presume  that  the  legislature 
intended  to  keep  within  its  constitutional  powera  and  will  only 
declare  an  act  of  the  legislature  void  where  the  violation  of  the 
constitution  is  clear.* 

But  within  its  constitutional  limits,  the  legislature  is  the  sole 
and  final  judge  of  all  questions  of  policy  and  equity,'  and  the 
courts  are  not  at  liberty  to  declare  the  acts  of  the  legislature  void 
because  of  their  apparent  injustice  or  impolicy,  nor  because  in 
their  opinion  an  act  is  opposed  to  what  is  believed  to  be  the 
spirit  of  the  constitution.' 

But  while  its  legislative  power  is  thus  practically  absolute,  the 
legislature  cannot  usurp  the  powers  allotted  to  other  departments 
of  the  government.  It  can  not,  tlierefore,  exercise  judicial 
power,  nor  directly  or  indirectly  control  the  exercise  by  the 
courts  of  their  judicial  functions,'  • 


» Martin  «.  Hunter,  1   Wheat   (U. 
8.)  804.  320. 
■Cooley,  Const.  Lim.  11. 

•  Cooley,  Const.  Lim.  201. 

<  Cooley,  Const.  Lim.  205,  206. 

•  Sheley  «.  Detroit,  4o  Mich.  431. 

•  Cooley,  Const.  Lim.  202,  207. 

^  "  It  is  well  settled,"  says  Coolbt, 
J.,  in  Butler  v.  Supervisors,  26  Mich. 
22,  27,  "  that  the  apportionment  of 
legislative  power  to  one  department  of 
the  government  will  not  authorize  it 
to  exercise  any  portion  of  the  Judicial 
power,  which  is  apportioned  to  an- 
other department.      The  apportion- 


ment is,  of  itself,  an  implied  prohibi- 
tion upon  the  exercise  by  the  legisltr 
ture.  That  body,  consequently,  can 
not  set  aside  a  judgment  or  decree, 
nor  can  it  even  require  the  judiciary 
to  give  a  new  hearing  in  a  case  once 
passed  upon.  The  line  which  seiui- 
rates  judicial  from  legislative  author- 
ity is  clear  and  distinct,  and  the  prin<* 
ciple  is  80  well  settled  and  understood 
that  it  is  seldom  called  in  question, and 
probably  not  often  violated  except 
through  inadvertence.  A  reference 
to  a  few  of  the  many  cases  in  which 
it  has  been  applied  is  made  here  bj 
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§  622.  Miiiisterial  Powers  limited  to  those  expressly  granted 
or  neoessarily  implied. — The  powers  conferred  upon  ministerial 
officers,  are,  as  has  been  seen/  ordinarily  confined  within  the  lim- 
its of  a  strict  constrnotion.  From*  the  very  ftature  of  the  case  a 
distinction  arises.  They  are  authorized  to  do  acts, — not  usually 
to  exercise  judgment  or  discretion.  The  manner  of  doing  the 
act  is  often  prescribed,  but  in  any  event  no  greater  authority  is 
required  than  that  which  suffices  for  accomplishing  the  purpose 
specified. 

It  is,  therefore,  the  general  rule  that  the  authority  of  minis- 
terial officers  will  be  strictly  construed,*  and  will  be  held  to 
include  those  powers  only  which  are  expressly  conferred  or  are 
necessarily  to  be  implied.* 

§  523.  Ministerial  Officer  oan  not  question  Validity  of  Law 
requiring  his  Action. — It  is  not  within  the  scope  of  the  duties  of 
a  ministerial  officer  to  pass  upon  the  validity  of  laws,  instructions 
or  proceedings  prima  facie  valid,  and  requiring  his  action.  His 
only  duty  in  such  a  case  is  obedience,  and,  as  will  be  seen  here- 
after,*  he  can  not  excuse  himself  by  undertaking  to  show  the 
unconstitutionality  or  other  invalidity  of  the  law,  or  the  irregu- 
larity of  the  proceedings.' 

§  524.  Ministerial  Officer  oan  not  act  in  his  own  Behalt — ^It 
is  a  principle  of  great  importance,  and  quite  general  acceptance, 
that  no  officer  shall  act  as  such  in  a  matter  in  which  he  is  per- 
sonally interested  as  a  party.  Hence  it  has  frequently  been  held 
that  a  ministerial  officer  can  not  make  a  valid  service  of  process 
in  a  cause  to  which  he  is  a  party.* 


way  of  illustration  merely.  Lewis  o. 
Webb,  8  Me.  826;  Lane  v.  Dorman,  8 
Scam.  (III.)  M2,  (36  Am.  Dec.  548); 
Oampbell  v.  Union  Bank,  6  How. 
(Mia&)661;  Ervine's  Appeal,  16  Penn. 
8t.  266,  (55  Am.  Dec.  499);  Cash.  Ap- 
peUani,  6  Mich.  198;  McDaniel  «. 
Correll,  19  111.  226,  (68  Am.  Dec.  587); 
Denny  «.  Mattoon,  2  Allen  (Mass.) 
861,  (79  Am.  Dec.  784);  Budd  «.  State, 
8  Humph.  (Tenn.)  488.  (89  Am.  Dec. 
189);  Wally  v.  Kennedy,  2  Yerg. 
(Tenn.)  664,  C^  Am.  Dec.  511);  Pic> 
qiiet.  Appellant,  6  Pick.  (Mass.)  64." 


1  See  ante,  %  511. 

*  Green  v.  Beeson.  81  Ind.  7;  Nalle 
V.  Fen  wick,  4  Rand.  (Va.)  585;  Yan- 
cey  V.  Hopkins,  1  Munf.  (Va.)  419; 
Day  Co.  «.  State.  68  Tex.  526. 

*  Vose  «.  Deane,  7  Mass.  280. 
«  See  ;wf<,  S  628. 

•  State  «.  Buchanan.  24  W.  Va.  862: 
Waldron  «.  Lee,  5  Pick.  (Mass.)  828; 
People  •.  Collins,  7  Johns.  (K.  Y.) 
549;  Smyth  v.  Titcomb,  81  Me.  278. 

•  Singletary  «.  Carter,  1  Bailey  (B. 
0.)  467,  21  Am.  Dec.  480;  Morton  «. 
Crane,  89  Mich.  526;  Qage  «.  Qraf* 
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§  525.  Presamption  of  Authority. — It  is  a  constant  presamp- 
tion,  attending  the  execution  of  official  authority,  where  a  public 
officer  has  assumed  as  such  to  do  any  act  which  could  be  law- 
f tdlj  done  only  under  the  protection  and  by  virtne  of  official 
power,  that  he  was*  authorized  to  do  the  act  in  the  manner  and 
under  the  circumstances  existing  and  adopted  in  that  case.' 


in. 

▲UTHOBrrr  bt  satifioatioh. 

1.    In  OeneraL 

§  526.  Authority  may  be  oonferred  hj  Batiiloatioii. — Bat  the 
act  or  contract  of  a  public  officer  or  agent  which  shall  be  binding 
upon  his  principal,  may  be  not  only  that  which  was  previously 
expressly  authorized,  bat  also  that  which,  from  the  subsequent 
acts  or  conduct  of  the  principal,  the  law,  for  the  protection  of 
third  persons  who  have  relied  thereon  in  good  faith,  will  pre- 
sume to  have  been  previously  authorized. 

§  627.  What  is  meant  by  Batifloation. — ^When  it  is  bronght 
to  the  knowledge  of  the  principal  in  the  transaction  that  a  public 
jofficer  or  agent  has,  while  assuming  to  act  in  that  capacity, 
exceeded  the  powers  lawfully  conferred  upon  him,  one  of  three 
courses  may  be  pursued  in  reference  to  his  act : — 1.  It  may  be 
expressly  repudiated  and  disowned ;  2.  It  may  be  expressly 
adopted  and  confirmed,  or  3.  No  express  action  of  any  kind  may 
be  taken  in  reference  to  it,  the  intention  of  the  principal  being 
left  to  be  determined  from  his  subsequent  acts  and  conduct,  and 
this,  as  will  be  seen,  nlay  be  such  as  to  raise  the  legal  presump* 
tion  that  the  act  has  been  adopted  and  confirmed. 

fam,  11  Mass.  181;  Woods  «.  Gilson,  «.  Hunt,  3  Cow.  4B6;  Putnam  «.  Man, 

17  111.  218;  Filkins  v.  0*Sallivan,  79  8  Wend.  208,  20  Am.  Deo.  686 

111.  524;  Boykin  «.  Edwards,  2X  Ala.  >  Bank  of  United  States  «.  Dand- 

261;   Ford  v.  Dyer,  26  Miss.    248;  ridge,  12  Wheat.  (U.  S.)  64,  70;   Bex 

Chambeis>.  Thomas,  8  A.  K.  Marsh,  v.  Yerelst,  8  Camp.  482;  McGahey  9, 

(Ey.)  586.  Alston,  2  M.  &  W.  206;  Faulkner  «. 

In  New  York,  he  may  serve  a  sum-  Johnson,  11 M.  &W.  681 ;  Doe  «.  Young 

mens,  but  not  a  warrant  or  execution.  8  Q.  B.  63;  McMahon  «.  Lennard,  6 

Bennet  •.  Fuller,  4  Johns.  486;  Tuttle  H.  L.  Cas.  970. 
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This  adoption  and  confirmation,  whether  made  expressly  or 
presumed  from  sabseqaent  conduct,  is  the  act  here  to  bo  consid- 
ered under  the  title  of  ratification. 

8.     Wh4U  AoU  May  he  Ratified. 

§  528.  In  general. — ^Repeating  to  some  extent  what  has  been 
Baid  in  another  place/  it  may  be  said  that  the  power  to  ratify  an 
act  done  for  and  in  behalf  of  another,  necessarily  presupposes  in 
that  other  the  power  to  do  the  act  himself,  both  in  the  first 
instance*  and  at  the  time  of  ratification  ;  *  it  also  presupposes  the 
power  in  that  other  to  have*  authorized  the  doing  of  the  act  in  the 
first  instance  and  also  to  authorize  its  doing  at  the  time  of  ratifi- 
cation/   Hence — 

§  529.  The  general  Bule. — It  is,  therefore,  the  general  rule 
that  one  may  ratify  the  previous  unauthorized  doing  by  another 
in  his  behalf,  of  any  act  and  of  that  only  which  he  might  then 
and  could  still  lawfully  do  himself,  and  which  he  might  then 
and  could  still  lawfully  delegate  to  such  other  to  be  done.' 

§  530.  Torts  may  be  Batifled. — It  is  immaterial  whether  the 
unauthorized  act  arises  from  a  contractor  is  founded  upon  a  tort 
Whoever,  with  knowledge  of  the  facta,  adopts  as  his  own  or 
knowingly  appropriates  the  benefits  of  a  wrongful  act  which 
another  has,  without  authority,  assumed  to  do  in  his  behalf,  will 
be  deemed  to  have  assumed  the  responsibility  of  the  act* 

§  531.  Void  Acts  can  not  be  ratified— Voidable  Acts  may  be. 
— An  act  which  was  absolutely  void  at  the  time  it  was  done  can 
not  be  ratified.    If  the  principal    himself  could  not  lawfully 


>  See  Mecbem  on  Agency,  g  110  «t 
jeg. 

sDavis  «.  Lane,  10  N.  H.  156. 

•Cookv.  Tullis,  18  Wall.  (U.  8.) 
882. 

«iM»g640. 

iZottman  «.  San  Frandaco,  SO  CaL 
9S,  81  Am.  Dec  06;  McCncken  «. 
San  Francisco,  16  Cal.  619;  Brady  «. 
ICayor,  16  How.  (N.  Y.)  Pr.  482; 
O'Connor  9.  Arnold,  53  Ind.  206;  Ar- 
mitage  a.    Widoe,    86  Mich.    124; 


Soperyisors  e.  Arrighi,  54  Miss.  668; 
Taymouth  «.  Koehler,  85  Mich.  22; 
Clarke  «.  Lyon  Co.  8  Nev.  188. 

•  Wilson  «.  Tumman,  6  Man.  ft  G. 
242;  Morehouse  «.  Northrop,  83  Conn. 
880,  89  Am.  Dec.  211;  Griswold  «. 
Haven,  25  N.  T.  595,  82  Am.  Dec. 
880;  Lee  «.  West,  47  Ga.  811 ;  National 
Life  Ins.  Co.  v,  Minch,  58  N.  T.  144; 
Lane  «.  Black,  21 W.  Va.  617;  Tucker 
«.  Jerris,  75  Me.  184. 
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have  done  the  act,  or  if  it  conld  not  lawfully  have  been  done  by 
any  one,  no  Bubsequent  ratification  or  confirmatidn  can  give  it 
force  or  effect.*  If,  however,  the  act  were  voidable  merely  it 
can,  of  coarse,  be  rendered  valid« 

§  632.  Illegal  Aota  can  not  be  ratified. — ^It  is  bat  a  re-6tate- 
ment  of  the  same  rules  to  say  that  an  act  done  in  violation  of 
law  or  in  contravention  of  public  policy,  the  performance  of 
which  could  not  lawfully  be  delegated  to  an  agent,  cannot  be  law- 
fully ratified.' 

8.     Who  May  Ratify. 

§  533.  In  general. — The  act  of  ratification  in  the  case  of  a 
public  officer  may  involve  the  power  of  two  distinct  classes  of 
principals, — 1.  The  State  or  other  public  body  in  whose  behalf 
the  officer  or  agent  assumed  to  act,  or  2.  A  private  individual, 
who,  for  his  own  purposes,  has  set  the  public  officer  in  motion,  as 
in  the  case  of  a  suitor  who  has  employed  a  sheriff  to  execute  pro- 
cess. Cases  of  the  first  class  fall  most  properly  within  the  scope 
of  this  work,  while  those  of  the  second  belong  more  appropri* 
ately  to  a  treatise  on  agency  or  master  and  servant  It  is,  how- 
ever, the 

Oeneral  Bvle^  that  whoever  was  capable  of  performing  an  act 
or  entering  into  a  contract  which  another,  unauthorized,  has 
assumed  to  perform  or  make  for  him  as  his  agent,  and  who  is 
still  capable  of  performing  or  entering  into  it,  is  capable  of  rati- 
fying that  act  or  contract,  thereby  rendering  it  good  from  the 
beginning  and  the  same  as  though  he  had  originally  authorized 
or  made  it.* 

§  534.     CorporationB,  private  and  mimioipal,  may  ratify. — 

And  this  rule  is  as  true  in  the  case  of  a  corporation,  private  or 

'  Armitage  «.  Widoe,  86  Mich.  124;  Turner  t.  PhoBniz  Ins.  Co.  55   Mich. 

Chapman  «.  Lee,  47  Ala.  148;  Day  «.  287;  Harrison  «.  McHenry,  tupra, 

McAllister,    15   Gray    (Mass.)    488;  •Wilson  v.  Dame,  58  N.  H.  893; 

Workman  «.  Wright,  88  Ohio  6t,  405;  WilUams  «.  Butler,  85  Dl,  544;  In- 

81  Am.  Rep.  546;  Decuir  «.  Lejeune,  dianapolis,  ^..  R.  R  Co.  «.  Morris, 

15  La.  Ann.  569;   Harrison  «.  Me-  67  HI.  295;  Pollock  «.  Cohen,  83  Ohio 

Henry,  9  Ga.  164,  52  Am.  Dec  485;  St.   514;   Sentell  «.  Kennedy,  29  La. 

Bird  «.  Brown,  4  Ex.  786.  Ann.  679;  McCracken  «.  San  Fran- 

t  State  «.  Matthias,  1  Hill  (8.  C.)  87;  ci8C0,  16  Cal.  591. 
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municipal,  as  of  an  individaal.  An  act  not  within  the  corporate 
powers  of  the  corporation  cannot  be  rendered  operative  by  rati- 
fication/ but  if  the  act  were  one  which  the  corporation  might 
lawfully  have  done  or  authorized  in  the  first  instance,  its  unau- 
thorized performance,  in  its  behalf,  may  be  ratified  in  the  same 
manner  and  with  the  like  effect  as  by  an  individual.* 

So,  as  in  the  case  of  an  individual,  it  is  not  necessary  that 
there  should  be  a  direct  proceeding,  with  an  express  intention  to 
ratify.  It  may  be  done  indirectly,  and  by  acts  of  recognition  or 
acquiescence,  or  by  acts  inconsistent  with  repudiation  or  disap- 
proval.' 

§  535.  State  may  ratify. — So,  within  the  same  limits,  a  State 
or  other  greater  governmental  power  may  ratify  the  unauthor- 
ized acts  of  its  officers  and  agents.*  Thus  it  is  said  in  a  case '  in 
Minnesota  speaking  of  an  unaathorized  sale  of  public  property 
by  an  agent  of  the  State :  "  It  was  competent,  however,  for  the 
State  as  principal  to  make  it  good  by  legislative  enactment, 
adopting  it  as  its  own ;  for  it  could  have  authorized  it  in  the  first 
instance,  and  whatever  it  can  do  or  direct  to  be  done  originally, 
it  can  subsequently  and  when  done  lawfully  ratify  and  adopt 


'Tajmoath  «.  Koehler,  85  Mich. 
83;  Highway  CommissionerB  «.  Van 
DuBan,  40  Mich.  489;  8uperyi3or8  «. 
Arrighi,  54  Miss.  668;  Smith  «.  New- 
hurgh,  77  N.  T.  180;  Green  «.  Cape 
Mav,  41  N.  J.  L.  45;  Hague  «.  Phila- 
delphia, 48  Penn.  St.  528;  Bangor 
Boom  Go.  «.  WhiUDg,  29  Me.  128. 

■EelsejT «.  National  Bank,  69  Penn. 
Bt  426;  Fleckner  «.  U.  a  Bank,  8 
Wheat  (U.  S.)  868;  Salem  Bank  «. 
GloQcester  Bank,  17  Masa.  1,  9  Am. 
Dec.  Ill;  Bulkley  «.  Derhy  Fishing 
Co.,  2  Conn.  262,  7  Am.  Dec.  271; 
Peterson  «.  Mayor,  17  N.  T.  449; 
Baker  «.  Cotter,  45  M&  286;  Despatch 
Lhie  •.  Bellamy  Mnfg  Co.,  12  N.  H. 
206,  87  Am.  Dec.  208;  Whitewell  v. 
Warner,  20yt  425;  City  of  Detroit 
«.  Jackson,  1  Dong.  (Mich.)  106; 
Church  1.  Sterling,  16  Conn.  888; 


Planters'  Bank  «.  Sharp,  4  Smedes  A 
M.  (Miss.)  75,  48  Am.  Dec;  470. 

•Scott  «.  Methodist  Church,  50 
Mich.  528;  Taymouth  «.  Eoehler,  85 
Mich.  22;  Sherman  o.  Fitch,  98  Mass. 
59;  Lyndeborough  Glass  Co.  v.  Massa- 
chusetts Glass  Co..  Ill  Mass.  815; 
Brown  «.  Winnisimmet  Co.,  11  Allen 
(Mass.)  826;  Arlington  «.  Peirce,  128 
Mass.  270;  Hoyt  v.  Thompson,  19  N. 
Y.  807;  Scott «.  Middletown,  &c.,  R. 
R  Co.  86  N.  Y.  200;  Gold  Mining 
Co.  «.  National  Bank.  96  U.  S.  640; 
Law  V.  Cross,  1  Black  (U.  S.)  588. 

*  State  «.  Torinns,  26  Minn.  1,  87 
Am.  Rep.  895;  State  «.  Delafleld,  8 
Paige  (N.  Y.)  527;  Day  Land  A  Cat- 
tle Co.  «.  SUte,  68  Tex.  526;  Ifichi- 
gan  State  Bank  «.  Hastings,  1  Doug. 
(Mich.)  225,  41  Am.  Dec.  549. 

« State  «.  Torinus,  26  Minn.  1^  87 
AuL  Rep.  895. 
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with  the  same  effect  as  though  it  had  been  properly  done  under 
a  previona  anthoritj." 

§  536.  When  Offloer  may  latiiy. — An  officer  or  agent  cannot 
ratify  his  own  nnanthorized  act;'  nor  can  one  of  two  joint 
agents  ratify  the  act  of  his  coagent; '  bnt  where  the  act,  which 
when  done  by  one  agent  was  unauthorized,  is  within  the  general 
power  of  another  agent  of  the  same  principal,  the  doing  of  the 
act  by  the  first  agent  may  be  ratified  by  the  second.*  This  doc- 
trine is  frequently  applied  to  the  ratification  of  the  acts  of  sub- 
ordinate agents  by  the  superior  agents  of  corporations.*  So  in- 
asmudi  as  the  public  can  only  act  through  its  officers  and  agents, 
it  is  only  through  its  superior  officers  and  representatives  that 
the  acts  and  contracts  of  its  inferior  officers  and  agents  can  be 
confirmed. 

Batification  by  an  officer  or  agent  depends  upon  certain  facts 
which  must  affirmatively  be  made  to  appear:  (1)  The  agent 
ratifying  must  have  had  general  power  to  do  himself  the  act 
which  he  ratifies.*    (8)  They  must  both  be  agents  of  the  same 


>  Tnido  «•  Anderson,  10  Mich.  857, 
81  Am.  Dec  796;  Hotchin  «.  Kent,  8 
Mich.  628. 

*  Peon.  «.  Bvans,  28  La.  Ann.  678. 

•  Mound  Cily  Mutual  L.  Ins.  Co.  v. 
Huth,  49  Ala.  630:  Whitehead  t. 
Wells,  29  Ark.  99;  Dorseja.  Abrams, 
85  Penn.  St  299;  Palmer  «.  Cheney,85 
Iowa  281. 

«Thus  see  Cairo  &  St.  L.  R.  R. 
Ca  a.  Mahoney,  82  UL  78,  25  Am. 
Rep.  299;  Toledo.  Wab.  A  West.  R. 
R  Co.  «.  Rodrigues,  47  111.  188,  95 
Am.  Dec  484;  Toledo,  &c.,  R  R 
Co.  «.  Prince,  50  111.  26;  Ballston  Spa 
Bank  «.  Marine  Bank,  16  Wis.  129; 
Anglo-Califomian  Bank  «.  Mahoney 
Mining  Cc  5  Sawy.  (U.  8.  C.  C.) 
266,  a.  a  104.  U.  a  192;  Sherman  «. 
Fitch,  98  Mass.  69;  Walworth  Co. 
Bank  a.  Farmers'  L.  &  T.  Co.,  16 
Wis.  629;  Hoyt  «.  Thompson,  19  K. 
Y.  207;  Darst  a.  Gale,  88  DL  186; 
First  National  Bank  «.  Eimberlands, 
16  W.  Ya.  555;  BorriU  a.   Nahant 


Bank,  2  Mete.  (Mass.)  168,  86  Am. 
Dec  805;  Wood  a.  Whelen,  98  UL 
155;  Chouteau  «.  Allen,  70  Mo.  290; 
Reichwald  a.  Commerolal  Hotel  Cc 
106  UL  439;  I^yndenboiongh  Glass 
Cc  a.  Mass.  Glass  Cc  111  Mass.  816; 
Olcott  a.  Tioga  R  R  ,Cc  87  N.  Y. 
646.  84  Am.  Dec  298;  Union  Mutoal 
Life  Ina.  Co.  a.  Masten,  8  Fed.  Rep. 
881. 

<Thns  in  Delafleld  a.  State,  2  Hill 
(N.  Y.)  176,  it  is  said:  "The  appellant 
relies  on  the  fad  that  the  governor, 
after  he  knew  of  the  first  contract, 
signed  the  bonds  and  caused  them  to 
be  deliTcred;  and  that  some  of  the 
other  public  officers  of  the  State 
acted  under  the  contracts,  drawing 
for  money  and  receiving  payments. 
But  the  difficulty  is  that  the  gOTemor 
was  no  more  than  an  agent  for  the 
State,  and  he,  as  well  as  the  commis- 
sioners, acted  under  a  limited  au- 
thority; and  the  same  remark  is  ap- 
plicable to  the  auditor  and  other 
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§  589. 


prineipa],  and  the  agent  whose  act  is  in  qnestion  mast  have  pro* 
feased  to  act  as  agent  of  the  common  principal.^ 


4.     Condilicna  of  I2at\fioation. 

§  537.  *In  general. — The  question  of  the  conditions  which 
must  exist  to  effect  a  ratification  so  far  as  they  affect  a  private 
agency  have  been  considered  in  another  place,'  but  as  the  same 
principles  must,  in  general,  apply  to  the  case  of  a  public  agency, 
they  may,  perhaps,  be  properly  recapitulated  here. 

§  588.  1.  Principal  must  have  been  identified. — The  act  to 
be  ratified  must  have  been  done  by  one  claiming  to  represent 
the  person  ratifying  or  persons  of  his  description.*  It  is  not 
necessary  that  the  intended  principal  be  known  to  the  agent  at 
the  time,  but  it  is  necessary  that  the  person  for  whom  the  agent 
professes  to  act  must  be  a  person  who  is  then  capable  of  being 
ascertained.  Neither  is  it  necessary  that  he  should  have  been 
named,  but  there  must  be  snch  a  description  of  him  as  shall 
amount  to  a  reasonable  designation  of  the  person  intended  to  be 
bound.* 

§  689.  2.  Principal  must  have  been  in  ESxiatenoe. — It  fol- 
lows necessarily  from  the  doctrine  of  the  preceding  section  that 
the  principal  must  also  have  been  in  existence  at  the  time  the  act 
to  be  ratified  was  done.  A  principal,  e.  ^.,  a  corporation,  subse- 
quently coming  into  existence  may  become  liable  upon  contracts 
assumed  to  have  been  made  in  its  behalf  before  its  organization 
by  persons  who  undertook  to  bind  it  in  advance,  as  where  the 
corporation  when  organized,  with  knowledge  of  the  facts,  appro- 
priates and  retains  the  benefits  of  the  contracts  so  made  on  its 
account ;  '  but  this  liability  is  rather  that  of  a  new  implied  con- 


public  offloers.  None  of  them  had 
authority  to  make  such  contracts  as 
tiiMs  were;  and  if  they  could  not 
make  them  originaUy^  they  could 
act  ratify  them.'' 

*Ironwood  Store  Go.  t.  Harrison, 
7SMieh.  197,  49 K.  W.  Bep.  806. 

•Meohemon  Agenoy,  gl94«tMg. 

•Foslersi  Bates.  12M.  &W. 


4  Watson  «.  Swann,  11  0.  B.  (N.S.) 
771;  109  Eng.  Ck>m.  Law  Bep.  770; 
Eelner  v.  Baxter,  L.  R  2  0.  P.  174. 

<Bockford.  &a,  B.  R.  Co.  «.  Ba^, 
65  111.  828.  16  Am.  Bep.  687;  Bell's 
Gap  R  B.  Co.  «L  Christy,  79  Penn. 
8t  54,  21  Am.  Bep.  89;  Paxtoa  Cat- 
tle Co,  «.  First  National  Bank,  91 
Neb.  621.  59  Am.  Bep.  852;  Western 
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tract  than  the  ratification  of  one  which  was  made  before  the  cor- 
poration had  acquired  a  legal  existence.^ 

§  540.  3.  Frinoipal  must  have  present  Ability. — As  haa 
been  seen,  the  power  to  ratify  presnpposes  a  present  ability  in 
the  principal  to  do  the  act  himself  or  to  anthorize  it  tfy  be  done.' 
If,  therefore,  for  any  reason,  the  principal  has  become,  since  the 
doing  of  the  act  to  be  ratified,  incapable  of  doing  the  act  him- 
self and  of  authorizing  it  to  be  done,  he  is  incapable  of  ratifying 
it' 

And  so  if  third  persons  acquire  rights  after  the  act  is  done  and 
before  it  has  received  the  sanction  of  the  principal,  the  ratifica. 
tion  cannot  operate  retrospectively  so  as  to  overreach  and  defeat 
those  rights.  < 

§  541.  4.  Act  must  have  been  done  as  Agent — ^The  act  rati- 
fied must  also  have  been  done  by  the  assumed  agent  as  agent  and 
in  behalf  of  the  principal.  If  the  act  was  done  by  him  as  prin- 
cipal and  on  his  own  account,  it  cannot  thus  be  ratified.' 

§  642.  5.  Knowledge  of  material  Facts. — It  is  also  the  gen- 
eral rule,  that,  except  in  those  cases  where  the  principal  in- 
tentionally assumes  the  responsibility  without  inquiry,  or  delib- 
erately ratifies,  having  all  the  knowledge  in  respect  to  the  act 
which  he  cares  to  have,'  any  ratification  of  an  unauthorized 


Screw  Co.  «.  Oousley,  72  111.  581; 
New  York,  &c.,  R.  R.  0.  «.  Ketch- 
um,  27  Conn.  170. 

'  Morawetz  on  Corporations,  §  648. 

*  Zottman  «.  San  Francisco,  20  Cal. 
96,  81  Am.  Dec.  06.  '^Ratification 
can  only  be  made  when  the  principal 
possesses  at  the  time  the  power  to  do 
the  act  ratified.  He  must  be  able  at 
the  time  to  make  the  contract  to 
which,  by  his  ratification*  he  gives 
validity."  Field,  J.,  in  McCracken 
9.  San  Francisco,  16  Cal.  691.  See 
also  Grogan  v,  San  Francisco,  18  Cal. 
690;  Marsh  «.  Falton  County,  10 
Wall.  (U.  S.)  676;  Davis  «.  Lane,  10 
N.  H.  158. 

« Cook  •,  Tullis,  18  Wall  (U.  S.) 
882. 


« Wood  «.  McCain,  7  Ala.  800,  42 
Am.  Dec.  612;  Stoddart's  Case,  4  Ct 
of  CI.  611. 

•Collins*.  Suau,  7  Robt  (N.  Y.) 
628;  Hamlin  «.  Sears,  82  N.  T.  827; 
Pittsburgh,  &c.,  R.R.  Co.  v.  Gazzam, 
82  Penn.  St.  840;  Collins  o.  Wag- 
goner, Breese  (111.)  26;  Beveridge  v, 
Rawson,  51  111.  504;  Commerda) 
Bank  «.  Jones,  18  Tex.  811;  Grand 
V.  Van  Vleck,  69  Bl.  470;  Harrison  fli 
Mitchell,  18  La.  Ann.  260;  Roby  9, 
Cossitt,  78  m.  688;  AUred  v.  Bray.il 
Mo.  484;  Vanderbilt «.  Turnpike  Cow 
2N.  Y.  479;  Brainerd  «.  Dunning* 
80  N.  Y.  211. 

•  Lewis 9.  Read,  18  M.  &  W.884: 
Eelley  «.  Newburyport  Hone  R  K 
Co.,    141   Mass.  496;  Phoq^hate  of 
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contract,  in  order  to  be  made  effectual  ,and  obligatory  upon 
the  alleged  principal,  must  be  shown  to  have  been  made  by 
him  with  a  full  knowledge  of  all  the  material  facts  connected 
with  the  transaction  to  which  it  relates;  and  especially  must  it 
appear  that  the  existence  of  the  contract  and  its  nature  and  con- 
sideration were  known  to  him/  It  is  not  necessary,  however, 
that  he  should  also  be  informed  of  the  legal  efiEect  of  the  facts. 
If  he  knows  the  facts,  it  is  enough.  But  if  the  material  facts 
were  suppressed,  or  were  unknown  to  him,  except  as  the  result 


Lime  Co.  v.  Qreen,  L.  R.  7  C.  P.  48, 
1  Eng.  Rep.  98. 

'Dickinson  v.  Conway,  12  Allen 
(Mass.)  401;  Combs  v.  Scott.  Id.  403; 
O wings  V.  Hull.  0  Pet  (U.  B.)  607; 
Hardeman  v.  Ford.  12  Ga.  205;  Mapp 
«.  Phillips.  32  Ga.  72;  Mathews  v. 
Hamilton.  28  111.  470;  Tidrick  «. 
Rice,  18  Iowa  214;  Dodge  v.  Mc- 
Donnell. 14  Wis.  058;  Fletcher  «. 
Dysart,  9  B.  Mon.  (Ky.)  418;  Wood- 
bury 9.  Lamed,  5  Minn.  889;  Humph- 
rey e.  Havens.  12  M,  298;  Seymour 
9.  Wyckofif.  10  N.  Y.  218;  Brass  9. 
Worth.  40  Barb.  (N.  Y.)  648;  Roach 
«.  Coe.  1  B.  D.  Smith  (N.  Y.)  175; 
nttsburgh.  &c..  R.R.  Co. «.  Gazzam. 
32  Penn.  St  840;  Dupont  9.  Werthe- 
man.  10  Cal.  854;  Billings «.  Morrow^ 
7  CaL  171,  68  Am.  Dec.  285;  Ward 
V.  Williams.  26  111.  447.  79  Am.  Dec. 
885;  Manning  9,  Gasharie,  27  Ind. 
809;  JBtna  Ins.  Co.  «.  N.  W.  Iron 
Co..  21  Wis.  458;  McCants  «.  Bee.  1 
McCord  Ch.  888.  16  Am.  Dec.  610; 
White  9,  Davidson.  8  Md.  169,63  Am. 
Dec.  699;  Bryant  «.  Moore,  26  Me. 
84.  45  Am.  Dec  96;  Pennsylvania 
Steam  Nav.  Co.  9.  Dandridge.  8  Gill 
&  John.  (Md.)  248.  29  Am.  Dec.  543 
Bohart  9.  Oberne,  86  Ean.  284 
Spooner  «.  Thompson,  48  Yt  259 
Reynolds  9.  Ferree,  86  IlL  570 
Adams  Exp.  Co.  9.  Trego.  85  Md.  47 
Lester  9,  Kinne,  87  Conn.  9;  Delaney 
9.  Levi,  19  La.  Ann.  251;  Williams 

(23) 


9.  Storm.  6  Cold.  (Tenn.)  208;  Mil- 
ler 9.  Board  of  Education.  44  Cal.  166; 
Commercial  Bank  9,  Jones.  18  Tex. 
811;  Bannon  9.  Warfleld  42  Md.  22; 
Bosseau  9.  O'Brien.  4  Bias.  (U.  S.  C. 
C.)  895;  Union  Gold  Mine  Co.  9, 
Rocky  Mt  Nat  Bank,  2  Col.  565;  . 
Bank  of  Owensboro  9.  Western  Bank, 
18  Bush.  (Ey.)  526,  26  Am.  Rep.  211; 
Meyer  9.  Baldwin,  52  Miss.  263;  Kerr 
9,  Sharp.  83  IlL  199;  Stein  9,  Kendall, 
1  111.  App.  103;  Snow  9.  Grace.  29 
Ark.  181;  Turner  c.  Wilcox,  54  Ga. 
593;  Craighead  f>.  Peterson,  72  N.  Y. 
279,  28  Am.  Rep.  150;  Smith  9.  Kidd, 
68  N.  Y.  130.  23  Am.  Rep.  157; 
Baldwin  t>.  Burrows,  47  N.  Y  212; 
Silverman  «.  Bush.  16  111.  App.  437; 
Hovey  «.  Dover.  59  N.  H.  522;  Curry 
V.  Hale.  15  W.  Va.  869;  BelU.  Cun- 
ningham. 3  Pet  (U.  S.)  69;  Pacific 
Rolling  Mill  Co.  9.  Dayton,  7  Sawyer, 
(U.  S.  C.  C.)  67,  5  Fed.  Rep.  852;  * 
Forreatier  c.  Bordman.  1  Story,  (U.  8. 
C.  C.)  52;  Reese  t>.  Medlock.  27  Tex. 
120,  84  Am.  Dec.  611;  Bennecke  o. 
Ins.  Co.  105  U.  8.  855;  Fuller  o.  Ellis. 
89  Yt  845.  94  Am.  Dec.  327;  Delhi  9. 
Adams  Ins.  Co.  58  Penn.  St  448, 
Bevin  «.  Conn.  Mut  L.  Ins.  Co.  28 
Conn.  244;  International  Bank  •. 
Ferris.  118  III.  465.  But  see  Scott «. 
Middletown.  &c.,  R.  R.  Co.  86  N.  Y. 
200,  as  to  when  knowledge  will  be 
presumed 
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of  his  intentional  and  deliberate  act,  the  ratification  will  be  in- 
valid because  founded  upon  mistake  or  fraud.*  And  the  same 
rule  applies  to  the  settlement  of  the  liability  of  the  agent  to  his 
principal  for  his  unauthorized  act«* 

§  643.  6.  No  Batifloation  of  Fart  of  Act. — It  is  a  fundamen- 
tal rule  that  if  the  principal  elects  to  ratify  any  part  of  the 
unauthorized  act  he  must  ratify  the  whole  of  it.  He  cannot  avail 
himself  of  it  so  far  as  it  is  advantageous  to  him,  and  repudiate 
its  obligations;  and  this  rule  applies  not  only  when  his  ratifica- 
tion is  express  but  also  when  it  is  implied.' 

§  544.  7.  Bights  of  other  Party  must  be  prejudiced. — ^The 
acts  claimed  to  effect  a  ratification  must  be  of  such  a  nature  that 
the  rights  of  the  other  party  who  has  relied  upon  them  will  bo 
prejudiced  if  a  ratification  has  not  taken  place.* 


^In  a  recent  case  in  Massachusetts 
it  ia  held  that  It  ia  not  necessary  that 
the  principal  should  have  knowledge 
not  only  of  all  of  the  facts,  but  also 
of  the  legal  effect  of  the  f  acts.and  that 
he  should  then,  with  a  knowledge 
of  both  law  and  facts,  have  ratified 
the  contract  by  some  independent 
and  substantive  act.  "It  is  suffi- 
cient." says  Allbh,  J..  **  if  a  ratifi- 
cation is  made  with  a  full  knowledge 
of  all  the  material  facts.  Indeed,  a 
rule  somewhat  less  stringent  may 
properly  be  laid  down  where  one 
purposely  shuts  his  eyes  to  means  of 
information  within  his  own  possession 
and  control,  and  ratifies  an  act  de- 
liberately, having  all  the  knowledge 
in  respect  to  it  which  he  cares  to 
have."  In  Kelly  v.  Newburyport 
Horse  R.  R.  Co.,  141  Mass.  496,  citing 
Combs  V.  Scott.  12  Allan  (Mass.)  4d8; 
Phosphate  of  Lime  Co.  v.  Green,  Lt 
R  7  C.  P.  48, 1  Eng.  Rep.  89. 

•  Bank   of  Owensboro  ••  Western 


Dank,  18  Bush  (Ky.)  626,  26  Am. 
Rep.  211;  Hoffman  v.  livingsion,  46 
N.  Y.  Super.  Ct.  552. 

"McClure  «.  Briggs.  58  Vt.  82,  66 
Am.  Rep.  557;  Eberts  o.  Selover,  44 
Mich.  519.  88  Am.  Rep.  278;  Ruda- 
sill «.  Falls,  92  N.  C.  222;  Tasker  «. 
Kenton  Ins. Co., 59  N.H.488;Barhydt 
V.  Chirk,  12  111.  App.  646;  Southern 
Express  Co.  o.  Pidmer,  48  Ga.  85; 
Krider  v.  Western  College,  81  Iowa 
547;  Crawford  v  .  Barkley,  18  Ala. 
270;  Hodnett  v.  Tatum,  9  Ga.  70 
Henderson  «.  Cummings,  44  111.  825 
Elam  V,  Carruth,  2  La.  Ann.  275 
Widner  9.  Lane,  14  Mich.  124;  Pen 
iosular  Bank  «.  Hanner,  Id,  208 
Coleman  v.  Stark,  1  Oregon,  115 
Cransv  Hunter,  28  N.  T.  889;  Ruff- 
ner  c.  Hewett,  7  W.  V.  685;  Mercier 
9.  Copelan,  78  Ga.  686;  Hatchings  e. 
Ladd,  16  Mich.  498. 

«  Donghaday  «.  CrowoU,  11  N.  J. 
Bq.201. 
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§  546. 


What  Amounts  to  a  Hat^fioaPion. 

§  545.  Written  or  unwritten— ISzpreas  or  implied. — Ab  has 
been  seen  and  will  hereafter  be  more  dearlj  seen,  the  ratification 
of  an  nnaathorized  act  is  deemed  to  be  eqaivalent  to  a  prior 
authority  to  perform  it ;  and  as  that  prior  anthoritj  may  have 
been  written  or  nnwritten,  express  or  implied,  so  this  ratification 
may  be  effected  in  the  same  way.  * 

Where  the  facts  are  nndisputed,  the  question  whether  or  not 
they  amount  to  a  ratification,  is  one  of  law  for  the  court ;  but  in 
other  cases  the  question  of  ratification  or  not  becomes  one  of  fact 
to  be  determined  by  the  jury.* 

a.    Express  Batification. 

§  646.  General  Bnle. — It  is  the  general  rule  that  the  aot  of 
ratification  must  be  of  the  same  nature  as  that  which  would  be 
required  for  conferring  the  authority  in  the  first  instance.*  If, 
therefore,  sealed  authority  was  indispensable,  sealed  ratification 
must  be  shown ;  and  if  written  authority  was  required,  written 
ratification  must  appear.^  So  if  the  authority  could  only  have 
been  conferred  by  an  act  of  the  legislature*  or  the  resolution 
of  a  common  council/  or  by  any  other  formal  means  or  proceed- 
ings, the  act  of  ratification  must,  in  general,  be  evidenced  in 
the  same  way.^ 

*Q088  «.  Stevens,  82  Minn.  473;         «  Pollard  •.  Gibbs,  55  Ga.  45;  Grove 
A«l.  Sttbd.  a  and  b;  Taylor  «.  Oon- 
ner,  41  Miss.  722,  97  Am.  Dec  419. 

s  Swartwoat  •.  Bvans,  87  111.  448; 
Tnntees  «.  McCormick,  41  111.  828; 
Marine  Oo.  9.  Oanrer,  42  UL  S6;  Paul 
"t.  Berry,  78  IlL  158;  Henderson  •. 
Commings,  44  IlL  825. 

*  "  A  ratification  of  an  act  done  by 
^Mie  aasuming  to  be  an  agent  relates 
btck  and  is  equivalent  to  a  prior  au- 
tliorily.  When,  Uierefore,  the  adop- 
tion of  any  particular  form  or  mode 
Is  neoenary  to  confer  the  authority  in 
the  first  instance  there  can  be  no  valid 
latiflcation  except  In  the  same  man- 
ner." Pabxbb,  0.  J.  in  Despatch 
Line  •.  Bellamy  Mfg.  Co.  12  N.  H. 
106, 87  Am.  Dea  208. 


•.  Hodges,  55  Penn.  St  504;  Palmer 
•.  Williams,  24  Mich.  828;  and  cases 
cited  in  following  section.  Where  a 
statute  required  that  the  authority  of 
an  agent  to  make  contracts  of  surety- 
ship should  be  in  writing,  a  subse- 
quent parol  ratification  was  held  in- 
sufficient. Raganv.  Ohenault,  78Ky. 
545. 

•  See  State  «.  Delafield,  8  Paige  (N. 
Y.)  527;  State  v,  Torinus,  26  Minn.  1, 
87  Am.  Rep.  895. 

•  McOracken  «.  San  Francisco,  16 
CaL  591;  Piemental «.  San  Francisco, 
21  Oal.  851;  Cross  e.  Morristown,  18 
N.  J.  £q.  805. 

T  Peterson  «.  Mayor,  17  N.  Y.  449. 
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i.    Implied  Batification. 

§  547.  In  general— Variety  of  Hethoda. — Bnt  by  far  the  moat 
numerous  class  of  cases  is  that  in  which  the  ratification  was  not 
express  bnt  is  inferred  from  the  acts  and  conduct  of  the  parties. 

The  methods  by  which  a  ratification  may  be  effected  are  as 
numerous  and  as  various  as  the  complex  dealings  of  homan 
life.  It  is  impossible  to  state  them  all.  Bnt  certain  forms  that 
have  been  judicially  passed  upon  may  be  gronped,  and  instances 
be  given  which  may  furnish  a  rule  for  future  cases. 

§  548.  By  accepting  Benefits. — It  is  a  rule  of  quite  universal 
application  that  he  who  would  avail  himself  of  the  advantages 
arisinor  from  the  act  of  another  in  his  behalf  must  also  assume 
thb  responsibilities.  If  the  principal  has  knowingly  appropriated 
and  enjoyed  the  fruits  and  benefits  of  an  agent's  act,  he  will  not 
afterwards  be  heard  to  say  that  the  act  was  unauthorized.  One 
who  voluntarily  accepts  the  proceeds  of  an  act  done  by  one 
assuming,  though  without  authority,  to  be  his  agent,  ratifies  the 
act  and  takes  it  as  his  own  with  all  its  burdens  as  well  as  all  its 
benefits.  He  may  not  take  the  benefits  and  reject  the  burdens, 
but  he  must  either  accept  them  or  reject  them  as  a  wliole.'  Bnt 
here,  as  in  other  cases,  it  is  indispensable  that  the  principal 
should  have  had  full  knowledge  of  the  material  facts,  or  that  he 
should  have  intentionally  accepted  the  benefits  without  inquiry. 
Otherwise  tlie  receipt  and  retention  of  the  benefits  of  the 
unauthorized  act,  is  no  ratification  of  it.' 


>  Ruggles  9.  Washington  Co.  9  Mo. 
496;  Hastings  v.  Bangor  House,  18 
Me.  486;  Low  v.  Conn.  Ac,  R  R.  Co. 
46  N.  H.  284;  Reid  v,  Hibbard.  6 
Wis.  175;  Cushma^  v.  Loker,  2  Mass. 
106;  Narragansett  Bank  «.  Atlantic 
Co.  8  Mete.  (Mass.)  282;  Codwise  «. 
Hacker,  1  Cai.  (N.  Y.)  626;  Moss  «. 
Rossie  Co.  5  Hill  (N.  Y.)  137;  Pal- 
merton  «.  Huxford,  4  Den.  (N.  Y.) 
166;  Houghton  «.  Dodge,  5  Bosw. 
(N.  Y.)  826;  Farmers'.  Ac.  Bank  «. 
Sherman,  6  Id,  181;  State  v.  Perry, 
Wright  (Ohio)  662;  Davis  «.  Erum, 
12  Mo.  App.  279;  Parish  «.  Reeve,  63 
Wis.  816;  Hauss  v.  Niblack,  80  Ind. 


407;  Rich  «.  State  Natl.  Bank.  7  Keb. 
201 ;  Fowler  e.  N.  Y.  Gold  Exchange, 
67  N.  Y.  188;  Snow  «.  Grace.  29  Ark. 
181;  State  v.  Smith,  48  Yt.  266;  Dunn 
0.  Hartford.  <&o.  R.  R  Co.  43  Conn. 
484;  Hard  «.  Marple.  2  III.  App.  403; 
Ely  0.  James,  128  Mass.  36;  Aurora 
Agl.  Soc  V.  Paddock,  80  111.  263; 
Bacon  «.  Johnson,  66  Mich.  182;  Ea- 
die  V,  Ashbaugb,  14  Iowa  619;  Mun- 
dorll  V,  Wickersham,  68  Peon.  St 
87.  8  Am.  Rep.  681;  Waterson  «.  Ro- 
gers. 21  Ejins.  61^. 

*  Bohart  «.  Obeme.  86  Kans.  284; 
Schuta  e.  Jordan,  88  Fed.  Rep.  65; 
Kelley  «.  Newburyport  Horse  R.  K 
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§  549. 


§  549.  By  briDging  Suit  based  on  Agent's  Act. — One  of  the 
most  nneqaivocal  methods  of  showing  ratification  of  an  agent's 
act  is  the  bringing  of  an  action  at  law  based  upon  such  act. 
Thns  a  demand  made  by  an  agent  will  be  deemed  to  be  ratified 
by  the  principal,  if  he  brings  an  action  founded  upon  such 
demand,*  and  ratification  by  a  bank  of  its  cashier^s  endorsement 
of  a  note  is  established  by  the  fact  that  the  bank  prosecutes  an 
action  on  the  note  in  the  name  of  the  endorsee ;'  so  if  the  prin- 
cipal appear  in  court  and  prosecute  an  action  of  attachment 
begun  in  his  name  by  one  assuming  to  act  as  his  agent,  he  will 
be  held  to  have  ratified  the  act  of  such  agent  in  signing  his 
name  to  the  attachment  bond.*  And  where  a  vendor  who  has 
been  defrauded  in  a  sale  of  his  goods  made  by  an  agent,  pro- 
ceeds to  judgment  against  the  vendee  after  being  fully  apprised 
of  the  fraud,  he  ratifies  the  sale.*  And  where  an  agent  without 
authority  had  consigned  his  principal's  goods  for  sale,  and  the 
principal  brought  an  action  against  the  agent  for  the  price  and 
value  of  the  goods  so  consigned,  it  was  held  2k  pri/ma  facie  ratifi- 
cation of  the  consignment,'  and  an  action  to  enforce  a  contract 
made  by  an  agent,  is  sufficient  evidence  of  the  agent's  author- 
il7  to  make  it.*  And  an  action  to  recover  upon  a  note  taken  in 
payment  of  goods  sold  by  an  agent,  ratifies  the  sale,  and  with  it, 
in  cases  where  the  agent  would  have  authority  to  warrant,  a 
warranty  made  by  the  agent  as  a  part  of  the  sale.^  And  bring- 
ing an  action  on  a  mortgage  taken  by  an  agent,  ratifies  his  act 
in  taking  it.*     So  a  principal's  abandonment  of  a  suit  upon  a 


Co.  141  Mass.  496:  ComlM  «.  Scott,  12 
MeQ(Mas8.)  493;  Phosphate  of  Lime 
Co.  c.  Green,  L.  R.  7  0.  P.  48,1  Eng. 
Hep.  98»  and  cases  cited  in  preceding 
note. 

1  Ham  «.  Boody,  20  N.  H.  411,  51 
Am.  Dec  235;  Payne  e.  Smith,  12 
N.  H.  34;  Town  of  Grafton  «.  Pol- 
UQsbee,16  N.  H.  450, 41  Am.  Dec.  786. 

•  Corser  «.  Paul.  41  N,  H.  24,  77 
Am.  Dec.  758. 

'Bank  of  Augusta  v.  Conrey,  28 
Misa.  667;  Dove  «.  Martin,  23  Miss 


<  Lloyd  «.  Brewster,  4  Paige  (N. 
Y.)  587;  Bank  of  Beloit  e.  Beale,  84 
N.  Y.  473. 

«  Frank  «.  Jenkins,  22  Ohio  St.  597. 

*  Dodge  «.  Lambert,  2  Bosw.  (N. 
Y.)  570:  Benson  v.  Liggett,  78  Ind. 
452. 

T  Franklin  o.  Ezell,  1  Sneed  (Tenn.) 
497;  Cochran  v,  Chitwood,  59  IlL  58; 
Smith  f>.  Tracy,  86  N.  Y.  79. 

»  Partridge  v.  White.  59  Me.  564. 
And  see  Be  id  man  v.  Goodell.  56  Iowa 
592;  Roberts  v.  Rumley,  58  Iowa  801. 
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compromiBe  of  the  eanae  of  action  by  an  agent  ratifies  the  com* 
promise.* 

§  550.  Batifloatlon  by  Aoquiesoenoe— Silenoe. — ^It  is  a  maxim 
of  the  law  that  he  who  remains  silent  when  in  conscience  he 
ought  to  speak,  will  be  debarred  from  speaking  wlien  in  oon- 
Bcience  he  ought  to  remain  silent,  and  this  rnle  is  of  frequent 
application  in  determining  whether  or  not  an  alleged  principal 
has  set  the  seal  of  his  sanction  upon  a  transaction  assumed  to 
have  been  done  in  his  behalf. 

§  651.  Same  Sul]9eot— Election. — A  principal  upon  being  in- 
formed of  the  unauthorized  act  of  another  in  his  behalf,  has  the 
right  to  elect  whether  he  will  ratify  or  repudiate  the  act*  And 
this  right  of  election  belongs  in  the  first  instance  to  him  alone^ 
and  so  long  as  the  condition  of  all  parties  remains  unchanged,  he 
cannot  be  prevented  from  ratifying  because  the  other  party  may,, 
for  any  reason,  prefer  to  treat  the  act  as  invalid.*  And  even 
though  at  first  he  may  disapprove,  he  may  afterwards,  if  the  con- 
dition of  all  parties  remains  unchanged,  elect  to  give  confirmar 
tion  to  the  act.* 

§  552.     Same  Subject— Must  eleot  within  a  reasonable  Time. — 

But  where  the  rights  and  obligations  of  third  persons  may  depend 
on  his  election,  it  is  obvious  that  he  is  bound  to  act  or  suffer  the 
necessary  consequences  of  inaction,  and  that  if,  after  knowledge, 
he  remains  entirely  passive  in  regard  to  the  transaction,  it  is  but 
just,  when  the  protection  of  third  persons  may  require  it,  to  pre- 
sume that  what  upon  knowledge  lie  has  failed  to  repudiate,  he 
has  at  least  tacitly  confirmed.'  If  therefore  he  would  escape 
responsibility  for  the  act,  he  must  give  notice  of  his  non-concur- 
rence. The  time  within  which  this  notice  is  to  be  given  has  not 
been  settled  with  absolute  harmony  by  the  courts.  Many  cases 
hold  that  the  principal  is  bound  to  act  at  once  upon  receiving 
knowledge,*  but  the  better  rule  and  the  one  supported  by  the 

"  Hoit  V.  Cooper,  41  N.  H.  HI.  Am.  Dec.  385;  Johnston  v.  Berry,  9 

*  Andrews  o.  JEina,  L.  Ins.  Co.  92      HI.  App.  266;  PitU  9.  Shubert,  11  La. 
N.  Y.  596.  286,   80   Am.    Dec.    718:   Kehlor  9. 

*  Idem.  But  see  post,  g  502.  Eemble,  26  La.  Ann.  718;  Foster  «. 
«  Woodward  «.  Harlow,  28  Yt.  888.  Rockwell,  104  Mass.  167;  Crane  #. 
«  Saveland  e.  Green,  40  Wis.  431.  Bedwell,  25  Miss.  507;  Bredin  «.  Do- 

*  Ward  V.  Williams,  26  111.  447,  79  barry,  14  Serg.  A  R  (Penn.)  87;  Kei- 
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majority  of  the  aathorities,  is,  that  if  the  principal  desires  to 
repudiate  the  transaction  he  must  give  notice  thereof  within  a 
reasonable  time  after  becoming  fully  informed ;  and  that  if  be 
does  not  so  dissent  his  silence  will  afford  conclusive  evidence  of 
bis  approval.^  What  shall  be  deemed  to  be  a  reasonable  time 
depends  in  this  case  as  in  others  upon  the  situation  of  the  parties 
and  the  facts  and  circumstances  of  the  case.' 

§  558.  Same  Bule  applies  to  private  Corporations. — And,  as 
has  been  seen,  these  rules  apply  as  well  to  corporations  within 
the  scope  of  their  corporate  powers  as  to  individuals.* 

"  It  seems  to  be  now  well  settled/'  says  Chief  Justice  Shaw, 
''since  the  great  multiplication  of  corporations,  extending  to 
almost  all  the  concerns  of  business,  that  trading  corporations, 
whose  dealings  embrace  all  transactions  from  the  largest  to  the 
minutest  and  affect  almost  every  individual  in  the  community, 
are  affected  like  private  persons  with  obligations  arising  from 
implications  of  law,  and  from  equitable  duties  which  imply  obli- 
gations; with  constructive  notice,  implied  assent,  tacit  acquies- 
cence, ratifications  from  acts  and  from  silence,  and  from  their 
.acting  upon  contracts  made  by  those  professing  to  be  their  agents ; 


aey  v.  National  Bank  of  Crawford 
Go.  09  Penn.  St.  436;  Williams  «. 
Storm,  6  Cold.  (Tenn.)  208;  Fort  tk 
Coker,  11  Heisk.  (Tenn.)  579;  Hart«, 
Dixon,  ff  Lea  (Tenn.)  886;  Meister  v. 
Cleveland  Dryer  Co.  11  111.  App.  227. 
*  Saveland  «.  Green,  40  Wis.  431; 
Heyn  v.  O'Hagen,  60  Mich.  157;  Mo- 
bile &  Montgomery  Ry.  Co.f>.  Jay,  65 
Ala.  118;  Miller  v.  Excelsior  Stone 
Co.  1  111.  App.  278;  Hamlin  c.  Sears, 
82  N.  Y.  827;  Meyer  v,  Morgan,  51 
Miss.  31,  24  Am.  Rep.  617;  Wright  c. 
BoyntOD,  87  N.  H.  9;  Gold  Mining 
Co.  V.  National  Bank,  06  U.  S.  640; 
Pariah  V.  Reeve.  63  Wis.  815;  Alex- 
ander*. Jones,  64  Iowa,  207;  Laffite  «. 
Godchaux,  85  La.  Ann.  1161;  Breeds. 
Central  City  Bank,  6  Col.  235;  Gold 
Mining  Co  «.  Rocky  Mt.  Nat.  Bank, 
2  CoL  665;  Law  v.  Cross,  1  Black  (U. 
8.)  588;  NorriB  c.  Cook,  1  Curt.  (U.  S. 
G.C.)464;  Abbev.  Rood,6 McLean  (U. 


S.C.C.)106;  Brigham«.  Peter8,l  Gray 
(Mass.)  189;  Lorie  «.  North  Chicago 
City  Ry.  Co.  82  Fed.  Rep.  270;  Bray 
f>.  Gunn,  58  Ga.  144;  Oliver  v  John- 
son, 24  La.  Ann.  460;  Reese  «.  Med- 
lock,  27  Tex.  120.  84  Am.  Dec.  611; 
Clay  «.  Spralt,  7  Bush  (Ky.)  834; 
Cooper  «.  Schwartz,  40  Wis.  54;  Hep- 
burn V.  Dunlop,  1  Wheat.  (U.  S.)  179; 
Connett  «.  Chicago,  114  III.  288; 
Booth  V.  Wiley,  102111.  84;  Johnston 
«.  Wingate,  29  Me.  404;  Farwell  v. 
Howard,  26  Iowa  881;  International 
Bank  v.  Ferris,  118  111.  465. 

>  McDermid  «.  Cotton,  2  111.  App. 
297;  Philadelphia,  &c.  R.  R.  Co.  v. 
Co  well,  28  Penn.  St  829,  70  Abl 
Dec.  128;  Reese  o.  Medlock,  supra. 

*  Sheldon  Hat  Blocking  Co.v.Eicke- 
meyer  Hat  Blocking  Co.,  90  N.  Y. 
607;  Eelsey  «.  National  Bank  of  Craw- 
ford Co.,  69  Penn.  St.  426. 
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and  generally  bj  tkoee  legal  and  equitable  ooneiderations  which 
affect  the  rights  of  natural  persons."  ^ 

§  554.     And  to  Hunioipal  and  Quasi-Municipal  Ctorporationa. 

— The  same  rules  apply  also  to  municipal  and  qtuui-muuieipsX 
corporations,*  although,  from  their  nature,  a  ratification  by  acqui- 
escence is  not  so  readily  to  be  inferred  as  in  the  case  of  individu- 
als or  of  private  corporations.  The  numbers  composing  the 
municipal  corporation  being  large  and  their  direct  participation 
in  municipal  affairs  being  less,  the  evidence  of  ratification,  where 
it  is  based  upon  acquiescence,  must  manifestly  be  sufficient  to 
show  the  approval  of  the  corporation  as  such.  It  cannot  be  based 
alone  upon  the  acquiescence  of  unofficial  individuals  who  have 
no  authority  to  act  for  or  bind  the  entire  body.* 

But  here  also  must  be  kept  in  mind  a  point  already  considered, 
that  those  acts  only  can  be  ratified  which  might  originally  have 
been  authorized,  for  if  the  act  in  question  was  one  not  within 
the  corporate  powers  of  the  municipality,  no  subsequent  acqui- 
escence or  approval  could  give  it  validity.* 


>  Melledge  v.  Boston  Iron  Co.,  5 
Cush.  (Mass.)  158.  51  Am.  Dec.  69. 
"  The  law  is  well  settled  that  a  prin- 
cipal who  neglects  promptly  to  dis- 
avow an  act  of  his  agent  by  which 
the  latter  has  transcended  his  author- 
ity, makes  the  act  his  own ;  and  the 
maxim  which  makes  ratification 
equivalent  to  a  precedent  authority, 
is  as  much  predi cable  of  ratification 
by  a  corporation  as  it  is  of  ratification 
by  any  other  principal,  and  it  is  equal- 
ly to  be  presumed  from  the  absence 
of  dissent.*'  Williams,  J.,  in  Eel- 
sey  V,  National  Bank,  9upra. 

*  For  illustrations  of  ratification  by 
acquiescence  by  municipal  corpora- 
tions, see  Mills  v,  Gleason,  11  Wis. 
470,  78  Am.  Dec.  721;  Hasbrouck  v. 
Milwaukee,  13  Wis.  48;  Supervisors 
V.  Bchenck,  6  Wall.  (U.  S.)  782;  Peo- 
ple «.  Swift.  81  Cal.  26;  Clarke  v. 
Lyon  County,  8  Nev.  181 ;  Crawshaw 
t>.  Roxbuiy,  7  Gray  (Mass.)  374;  Pet- 


erson V,  Mayor,  17  N.  Y.  449;  Back- 
man  V.  Charlestown,  42  N.  H.  125; 
Harris  «.  School  District,  28  N.  H. 
65;  Wilson  v.  School  District,  33  N. 
H.  118. 

'  School  District  o.  JRina,  Ins.  Co., 
62  Me.  880;  Chamberlain  «.  Dover,18 
Me.  466,  29  Am.  Dec.  517;  Davis  «. 
School  District.  24  Me.  349;  White  «. 
Sanders.  32  Me.  188;  Fisher  o.  School 
District,  4  Cush.  (Mass.)  494;  Bliss  «. 
Clark,  16  Gray  (Mass.)  60;  Wilson  «. 
School  District,  82  N.  H.  118. 

*  Highway  Commissioners  v.  Van 
Dusan,  40  Mich.  420;  Taymouth  «. 
Koehler,  85  Mich.  22;  Marsh  «.  Ful- 
ton Co..  10  Wall.  (U.  S.)  676;  Horton 
«.  Town  of  Thompson,  71  N.  Y.  513; 
McCracken  «.  San  Francisco,  16  Cal. 
591;  Ashbury,  &c.  Co.  v.  Riche,L.B. 
7  H.  L.  653,  14  Eng.  Rep.  42;  Jeffer- 
son County  V,  Arrighi,  54  Miss.  668; 
Nash  V.  St.  Paul,  11  Minn.  174;  Green 
V,  Cape  May,  41  N.  J.  L.  45;  Smith 
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§  555.  How  in  Case  of  a  State. — ^The  limitations  applicable 
in  the  case  of  a  municipal  corporation  operate  with  still  greater 
force  in  the  case  of  a  State.  As  has  been  said,  ^^  a  State  cannot 
act  in  the  same  form,  nor  with  the  same  promptitude  as  an  indi- 
vidual.*'* Where  the  ratification  of  the  act  requires  an  act  of 
the  legislature,  a  year  or  two  maj  often  intervene  before  that 
body  will  be  in  session.  And  in  no  case  can  the  same  degree  of 
promptness  be  expected  of  the  State  that  would  be  required  of 
an  individual.  Kor,  as  a  general  rule,  can  the  State  lose  anything 
by  the  non-action  or  laches  of  its  office.* 

6.     The  Bestdts  of  Ratifioatian. 

§  556.  What  for  this  Subdivision. — ^The  question  of  the  re- 
sults which  flow  from  the  ratification  of  an  unauthorized  act  is 
obviously  one  of  the  most  important  connected  with  the  subject. 
This  question  has  been  considered  in  another  place,*  but  a  brief 
r&um6  of  the  subject  seems  appropriate  here  also. 

It  is  obvious  that  there  are  several  parties  whose  rights  and 
obligations  may  be  affected  by  a  ratification,  and  the  question  will 
be  considered, — I.  In  general.  II.  As  between  principal  and  the 
officer.  III.  As  between  the  principal  and  the  other  party.  lY. 
As  between  the  officer  and  the  other  party. 

1.    In  GeneraL 

§  557.  Equivalent  to  precedent  Authority. — By  ratifying  the 
unauthorized  act  the  principal  assumes  and  adopts  it  as  his  own, 
and  this  adoption  extends  to  the  whole  of  the  act, — it  goes  back 
to  its  inception  and  continues  to  its  legitimate  end.  Subject 
therefore  to  an  exception  to  be  noticed  in  the  following  section, 
it  is  the  universal  rule  that  as  against  the  principal  the  ratifica- 
tion is  retroactive  and  equivalent  to  a  prior  authority,*  or  to  use 


ft  Newburgh,  77  N.  Y.  180;  Peterson 
•.  Mayor,  17  N.  Y.  449;  Keilly  «. 
Philadelphia,  60  Penn.  St.  467. 

'  Delafleld  «.  State,  9  Hill  (N.  Y.) 
176. 

*  Lake  Shore,  Jtc.  Ry.  o.  People,  46 
IGch.  108;  Detroit  o.  Weber.26  Mich. 
M;  Attomey-G(eneral «.  Supenrisora, 
BO  Mich.  888. 


*  See  Mechem  on  Agency,  §  166,  ei 

«Fleckner  «.  Bank  of  U.  8.,  8 
Wheat.  (U.  8.)  838;  Cook  v.  Tullis, 
18  Wall.  (U  8.)832;  Despatch  Line 9. 
Bellamy  Mfg.  Co.,  12  N.  H.  d05,  87 
Am.  Dec.  208;  Clealand  v  Walker,ll 
Ala.  1058,  46  Am.  Dec.  288;  McMa- 
han  «.  McMahan,  18   Penn.  St.  876, 
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the  laDgnage  of  a  distinguiBhed  writer  and  jadge,  ^^  No  maxim  is 
better  settled  in  reason  and  law  than  the  maxim  amnis  rati- 
habitio  retrotrcthitury  et  mandato  priori  equipa/ratur ;  at  all 
events  where  it  does  not  prejudice  the  rights  of  strangers."  * 

"  The  ratification  operates  upon  the  act  ratified  precisely  as 
though  the  authoritj  to  do  the  act  had  been  previonsly  given, 
except  where  the  rights  of  third  parties  had  intervened  between 
the  act  and  the  ratification.''  *  And  this  rule  applies  as  well  to 
corporations  as  to  individuals.* 

It  has  been  seen  also,  that  the  principal  cannot  avail  himself  of 
the  benefits  of  the  act  and  repudiate  its  obligations.^  Having 
with  full  knowledge  of  all  the  material  facts  ratified,  either 
expressly  or  impliedly,  the  act  assumed  to  be  done  in  his  behalf, 
he  thenceforward  stands  responsible  for  the  whole  of  it  to  the 
full  extent  to  which  the  agent  assumed  to  act,  and  he  must  abide 
by  it  whether  the  act  be  a  contract  or  a  tort,'  and  whether  it 
results  to  his  advantage  or  detriment.* 

§  558.     Bxoeption— Intervening  Bights  oaa  not  be  delteted.— 

But  this  general  rule  is  subject  to  one  exception,  which  is  that 
the  intervening  rights  of  third  persons  cannot  be  defeated  by 
the  ratification.  If  prior  to  the  ratification  the  principal  has  pnt 
it  out  of  his  power  to  perform  the  contract  ratified,  by  convey- 
ing the  subject-matter  thereof  to  a  third  person  who  took  the 


68  Am.  Dec.  481;  Pearsons  «.  Mc- 
Eibbea,6Ind.  261,  61  Am.  Dec.  85; 
Wood  «.  McCain,  7  Ala.  800,  42  Am. 
Dec.  612;  Planter's  Bank  c.  Sharp.  4 
Smedes  &  M.  (Miss.)  75,  43  Am.  Dec 
470;  Starks  v.  Sikes,  8  Gray  (Mass.) 
609,  69  Am.  Dec.  270;  Qoss  c.  Stev- 
ens, 82  Minn.  472;  United  States  Ex- 
press Co.  V,  Rawson.  106  Ind.  215; 
Bronson«.  Chappell.  12  Wall  (U.  8.) 
681 ;  Lawrence  «.  Taylor,  6  Hill  (N. 
Y.)  107;  Lowry  c.  Harris,  12  Minn. 
255;  Hankins  o.  Baker,  46  N.  Y.  666; 
Hammond  o.  Hannin,  21  Micti.  374, 
4  Am.  Rep.  490;  Mclntyre  «.  Park, 
11  Gray  (Mass.)  102,  71  Am.  Dec.  690; 
Louisville,  Ac,  Ry.  Co.  c.  McVay, 
98  Ind.  891, 49  Am.  Rep.  770. 


*8tort.  J.,  in  Fleckner  «.  Bank» 
tt/pra. 

sPiBLD,  J.,  in  Cook  t.  Tullis^ 
Bupra. 

•Planters'  Bank  «.  Sharp,  tupra; 
Despatch  Line  v,  Bellamy  Mfg.  Co. 
Bupra,  Leggett  «.  N. '  J.  Mfg.  and 
Banking  Co.,  1  Saxt.  Ch.  (N.J.)  541, 
28  Am.  Dec.  728;  Frankfort  S.T.  Co. 
V.  Churchill,  6  T.  R  Monroe  fKy.) 
427,  l7  Am.  Dec.  159;  Everett  «. 
United  States,  6  Port.  (Ala.)  166:  80 
Am.  Dec.  584. 

«^nto,  §542. 

•  Cooley  on  Torte,  127. 

•  Wood  0.  McCain,  and  cases  cited 
in  note  4,  p.  861. 
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same  in  good  faith,'  or  if  third  parties  have  in  good  faith  acqaired 
an  estate,  or  interest  in,  or  a  lien  or  claim  npon  the  snbject-mat- 
ter  by  attachment/  judgment  or  otherwise,  these  rights  cannot  be 
cut  off  at  the  mere  volition  of  the  principal.*  Nor  will  the  prin- 
cipal by  ratifying  be  permitted  to  impose  substantial  daties  or 
obligations  upon  third  persons  which  would  not  exist  if  ratifica- 
tion had  not  taken  place. 

§  .559.  Hatiflioation  irreyocable. — ^As  has  been  seen,  the  prin- 
cipal npon  being  fully  informed  of  the  unauthorized  act  of  one 
assuming  to  be  his  agent  has  the  right  to  elect  whether  ho  will 
ratify  such  act  or  not ;  but  when  he  has  once  exercised  this  right 
the  election  is  final.  If  therefore  he  adopts  the  act,  even  for  a 
moment,  he  adopts  it  forever,  and  he  will  not  be  allowed,  at  least 
whera  the  rights  of  other  parties  may  be  affected  thereby,  to 
revoke  his  ratification.^ 

2.     As  between  Principal  and  Officer. 

§  560.  Batifloation  releases  Ofaoer  firom  Liability  toFrinoipaL 
— It  is  the  general  rule  that  by  ratifying  the  unauthorized  act 
the  principal  absolves  the  agent  from  all  responsibility  for  loss 
or  damage  growing  out  of  the  unauthorized  transaction.*  Here, 
as  in  other  cases,  the  ratification  must  have  been  made  with  full 


I  licCracken  •.  City  of  San  Fran- 
d8C0»  16  Cal.  624. 

•  Wood  9.  McCain,  7  Ala.  800. 42 
Am.  Dec.  612;  Taylor  c,  Robinson, 
14  Cal.  896. 

■Cook  V,  Tullis,  18  WaU.  (U.  8.) 
882;  MoMahan  «.  McMaban,  18  Penn. 
St.  876, 53  Am.  Dec.  481;  Stoddard's 
Case,  4  Ct.  of  CI.  511;  Pollock  «.  Co- 
ben,  82  Obio  St.  514. 

« Jones  9,  Atkinson,  68  Ala.  167; 
Smitb  V,  Cologan,  2  T.  R.  189;  Clarke 
9.  Van  Reimsdyk,  9  Crancb(n.  S.  C. 
C.)  158;  Hazelton  «.  Batcbelder,  44 
N.  Y.  40;  Brock  9.  Jones,  16  Tex. 
461;  Beall  «.  January,  62  Mo.  484. 

*  Hoffman  9,  Livingston,  46  N.  T. 
Super.  Ct.  552;  Courcier  «.  Kilter,  4 
IVasb  O.  C.  549;  Cairnes  9,  Bleecker, 


12  Johna  (N.  Y.)  800;  Pickett  9. 
Pearsons,  17  Vt.  470;  Hanks  •. 
Drake,  49  Barb.  (N.  Y)  202;  Vianna 
9.  Barclay,  8  Cow.  (N.  Y.)  283:Towle 
9.  Stevenson,  1  Jobns.  (N.  Y.)  Cas. 
110;  Ward  9.  Warfleld.  8  La.  Ann. 
471;  Flower  «.  Downs.  6  Id,  638; 
Oliver «.  Johnson,  24  Id.  460;  Haz- 
ard 9.  Spears,  4  Keyes  (N.  Y.)  485; 
Woodward  o.  Suydam,  11  Obio  860; 
Green  c.  Clark,  6  Denio  (N.  Y.)  508; 
Skinner  e.  Dayton,  19  Jobns.  (N. 
Y.)518.  10  Am.  Dec  286;  Bray  «. 
Gunn,53Ga.  144;  Fosters.  Rockwell, 
104  Mass.  172;  Clayv.  Spratt,  7Busb 
(Ky.)  886;  Bank  of  St  Mary's  o.  Cal- 
der,  8  Strob.  (S.  C.)  408;  ^tna  Ins. 
Co.  9,  Sabine,  6  McLean  (U.  S.  C.  C.) 
893. 
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knowledge  of  all  the  material  facts,  and  if  the  agent  has  kept 
back  or  suppressed  any  such  facts,  the  ratification  of  the  prin- 
4sipal  made  in  ignorance  of  them  is  no  defense  to  the  agent/ 
And  even  if  the  agent  communicate  to  his  principal  all  the  facts 
known  to  him  at  the  time,  but  if  afterwards  it  turns  out  that  the 
facts  so  communicated  were  not  the  real  facts  of  the  case,  the 
agent  is  not  relieved  by  a  ratification  made  under  such  a  misap- 
prehension,* although  the  facts  and  circumstances  may  have 
been  innocently  concealed  or  inadvertently  misrepresented.*  In 
such  a  case  the  assumed  condition  is  not  that  claimed  to  have 
been  ratified. 

3.     As  between  Principal  and  the  other  Party. 

§  561.  a.  Other  Party  againat  FrindpaL — ^As  soon  as  the 
unauthorized  act  is  ratified,  the  principal  who  before  was  only 
nominally  a  party  to  the  transaction,  becomes  in  reality  the  party 
responsible.  From  this  time  on  he  is  subject  to  all  the  obliga- 
tions that  pertain  to  the  transaction  in  the  same  manner  and  to 
the  same  extent  that  he  would  be  had  the  act  been  done  origin- 
ally by  him  in  person,  or,  by  his  express  authority.  The  other 
party  therefore  may  demand  and  enforce  on  the  part  of  the  prin- 
cipal the  full  performance  of  the  contract  entered  into  by  his 
agent.^  And  if  the  act  or  contract  of  the  agent  was  tainted  or 
procured  by  fraud,  the  principal  by  ratification  assumes  responsi- 
bility for  the  fraud.* 

§  562.  i.  Principal  against  the  other  Party. — Where,  how- 
ever, the  principal  attempts,  by  means  of  a  subsequent  ratifica- 
tion, to  build  up  affirmative  rights  against  the  other  party,  differ- 
ent considerations  apply.  As  a  rule  the  obligations  of  a  contract 
must  be  mutual, — both  parties  must  be  bound  or  neither.  Hence 
if  the  contract  made  by  the  agent  was  not  binding  upon  the  prin- 
oipal  because  of  the  agent^s  want  of  autliority,  the  contract  lacks 

iBell  V.  Cunningham,  3 Pet.  (U.S.)  •Vincent  o.  Rather,  81  Tex.  77,98 

•69.   and  cases  last  cited;   Bank  of  Am.  Dec,  516. 

Owensboro  o.  Western  Bank,  8  Bush  *  See  cases  cited  in  §  557,  ants. 

<Ky.)  626,  26  Am.  Rep.  211.  •  National  Life  Ins.  Co.   t).  Minch, 

9  Bank  of  Owensboro  v.    Western  53  N.  Y.  144;Elwell«.  Chamberlin, 

Bank,  tupra,  81 N.  Y.  611;  Smith  «.  Tracy,  86  N. 

Y.  79;  Lane  v.  Black,  21  W.  Va.  617. 
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this  element  of  mutuality,  and  the  principal  not  being  bound  the^ 
other  party  is  free  also. 

The  principal,  however,  as  has  been  seen,  may  by  Iiis  subse- 
quent affirmance  become  bound  by  the  contract,  but  it  is  obvioua 
that  unless  the  other  party  has  expressly  agreed  to  that  effect,  it 
cannot  rest  with  the  principal  alone  to  bind  the  other  party  also 
to  the  contract  That  can  be  done  only  by  some  act  on  the  part 
of  the  other  party  signifying  his  present  consent  to  be  bound. 
His  attempt  to  enforce  the  contract  against  the  principal  upon 
the  basis  of  the  latter's  affirmance  of  it,  or  his  acceptance  of  the 
principal's  performance  of  it,  would  be  such  an  act,  and,  as  in 
the  case  of  the  principal,  if  he  elects  to  avail  himself  of  the  ben* 
efits,  he  must  also  assume  the  obligations. 

The  principal,  therefore,  when  the  other  party  thus  evinces  his 
affirmance  of  the  contract,  is  invested  with  all  the  rights  against 
such  other  party  which  the  contract  confers,  and  may  enforce  its 
performance  in  the  same  manner  as  though  it  had  been  originally 
made  with  him  in  person.^  But  in  the  absence  of  this  affirmance 
by  the  other  T^arty,  the  principal  cannot,  while  the  contract 
remains  purely  executory,  by  his  affirmance  alone,  create  obliga- 
tions in  his  behalf  against  the  other  party.' 

4.     As  between  Officer  and  other  Party. 

§  563.  Batifloation  releaaes  OflLoer  on  Ctontraot.— Where  the 
contract  has  been  made  in  the  name  and  on  behalf  of  the  alleged 
principal,  and  the  latter,  with  full  knowledge  of  the  facts,  has 
ratified  it,  the  contract  then  becomes  in  fact,  so  far  as  the 
rights  of  the  other  party  are  concerned,  what  at  first  it  only  as- 
sumed to  be, — the  contract  of  the  principal.  The  other  party 
has  then  what  he  contracted  for, — ^the  liability  and  responsibility 
of  the  principal;  and  he  can  obviously  suffer  no  injury  from  the 
fact  that  the  agent's  act  was  originally  unauthorized.  The  agent 
or  officer,  therefore,  drops  out  of  sight  His  identity  is  there- 
after merged  in  that  of  the  principal*  and  he  cannot  personally 

i  State  •.  ToriDUs,  26  Minn.  1,  87  Day  Land  &  Cattle  Ck>.  t.  State,  08 
Am.  Rep.  SW;  Boames  «.  Spencer.  1      Tex.  626. 

DowL  ft  R  82;  Hammond  «.  Han-         >  Dodge  «.  Hopkins,  14  Wis.  680; 
Bin,  31  Mich.  874,  4  Am.  Rep.  490;      AUee  «.  Bartholomew,  69  Wis.  48,  5* 

Am.  St.  Rep.  108. 
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call  npon  the  other  party  for  performance,  nor  can  performance, 
be  demanded  of  him.  He  cannot  sae  in  his  own  right,  nor  can 
he  be  rendered  personally  liable  npon  the  ground  of  the  failnre 
of  an  assnmed  authority.* 

§  564.  Otherwise  in  Tort. — ^Bnt  while,  by  ratifying  the  tort 
committed  by  his  agent  the  principal  becomes  liable  therefore, 
this  is  an  additional  liability  and  not  a  substituted  one.  The 
agent  still  remains  liable  to  third  persons  and  satisfaction  may 
be  demanded  either  of  the  principal  or  of  the  agent  or  of  both. 
It  is  no  defence  to  one  who  is  sued  for  committing  a  trespass  to 
reply  that  he  acted  as  agent  of  another.* 

But  a  distinction  is  made  in  this  respect  in  the  case  of  a  public 
officer.  Thus,  it  is  said  by  Paskb,  B.,  in  a  leading  case : *  ^^ If  an 
individual  ratifies  an  act  done  in  his  behalf,  the  nature  of  the  act 
remains  unchanged,  it  is  still  a  mere  trespass,  and  the  party  in- 
jured has  his  option  to  sue  either ;  if  the  Crown  ratifies  an  act, 
the  character  of  the  act  becomes  altered,  for  the  ratification  does 
not  give  the  party  injured  the  double  option  of  bringing  his 
action  against  the  agent  who  committed  the  trespass  or  the  prin- 
cipal who  ratified  it,  but  a  remedy  against  the  Crown  only  (snch 
as  it  is),  and  actually  exempts  from  all  liability  the  person  who 
commits  the  trespass.  Whether  the  remedy  against  the  Crown 
is  to  be  pursued  by  petition  of  right,  or  whether  the  injury  is 
an  act  of  state  without  remedy  except  by  appeal  to  the  justice  of 
the  state  which  inflicts  it,  or  by  the  application  of  the  individnal 
suffering  to  the  goyernment  of  his  country  to  insist  upon  com- 
pensation from  the  goyernment  of  this — ^in  either  view  the 
wrong  is  no  longer  actionable." 

I  See  East  India  Ck>.  a  Hensley,  1  ter,  23  Mich.  800;  Wright  a  Baton, 

Bsp.  112;  Polhill  v,  Walter,  8  B.  <Sk  7   Wis.    595;  Thorp  c.   Barling,  11 

Ad.  114;  Bowen  a  Morris,  2  Taunt  Johns.  (N.  Y.)  285;   Richardson  9. 

874.  Kimball,  28   Me.    468;    Bomap    t. 

s  Stephens  t.  Blwall,  4M.  <Sk  S.  269;  March,  18  111.  686. 
Perminter  v,  Kelly,    18  Ala.  716,  64         *Buron«.  Denman,  %  Bx.  167. 
Am.  Dea  177;  Josselyn  «.  McAllls- 
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CHAPTER  IL 


OP  THE  EXECUTION  OF  THB  AUTHORITY. 


S  665.  Purpose  of  this  Chapter. 

L  THB  HBOKBSITT   OF  PBBfiOKAL  BX- 

BOUnOB. 

566.  An  Office  cannot  be  held  in 

Trust. 
667.  Judgment  and  Discretion  can 

not  be  delegated. 

568.  Mechanical     or     ministerial 

Daties  may  be  delegated. 

569.  Authority  to  appoint  Depu- 

ties. 

570.  Authority  of  Deputies. 

U.   OF  THB    BXBGUTION    OF   A   JOINT 
AtTTHOBITT. 

57L  Private  Trust  or  Agency 
must  be  executed  by  all. 

(nfL  Public  Trust  or  Agency  may 
be  executed  by  a  Majority, 
though  all  must  meet  and 
confer. 

673.  Same  Subject  —  Presumption 

that  all  acted. 

674.  Same     Subject— Where     no 

Majority  possible  all  must 
sot. 
676.  Same    Subject— Full    Board 
must  be  in  Existence. 


8  576.  Same  Subject— Not  required 
to  meet  in  any  particular 
Office. 

577.  Same      Subject  —  Previous 

Agreement  as  to  Joint  Ac- 
tion void. 

578.  Same  Subject— All  may  ratify 

Act  of  Part. 

579.  Presumption  of   due  Execu- 

tion. 

580.  Same    Subject— Presumption 

not  indulged  in  to  show 
other  Officer  in  Default 

581.  Same   Subject— Exceptions — 

Presumption  not  indulged 
to  support  Proceedings  in 
Intritum, 

m,      IN     WH08B     NAUB    AUTHOBITT 
SHOULD  BB  EXBRCISED. 

582.  Public  officer  acts  in  Name  of 

State. 
588.  Should  not  make  Contracts  or 

transact  Business  for  Public 

in  his  own  Name. 
584.  In     whose     Name     Deputy 

should  act. 


§  565.  Furpose  of  Chapter. — In  discnssing  the  question  of 
proper  execution  of  the  authority,  a  number  of  considerations 
rnuBt  be  regarded.  Thas,  1.  The  necessity  of  personal  execu- 
tion. 2.  The  execution  by  two  or  more  officers.  8.  In  whose 
name  authority  is  to  be  executed. 
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I, 


THE  NEOBSSnr  OF  PRR80KAL   BXB0T7TI0N. 

§  566.  An  Office  oan  not  be  held  in  Trust. — ^It  is  the  presnnip- 
tion  of  the  law  that  a  pablic  office  is  to  be  held  and  executed  by 
the  person  appointed  or  elected  to  it,  and  it  is  opposed  to  the 
policy  of  the  law  to  permit  an  office  to  be  held  by  one  ostensiblj 
as  the  real  officer,  bat  in  secret  trast  for  another.^ 

§  567.     Judgment  and  Discretion  oan  not  be  delegated. — ^It 

is  a  well  settled  rule,  in  the  case  of  private  agents,  that  where 
the  cxecation  of  the  trast  requires,  upon  the  part  of  the  agent, 
the  exercise  of  judgment  or  discretion,  its  performance  can  not, 
in  the  absence  of  express  or  implied  authority,  be  delegated  to 
another.*  In  snch  cases  it  is  presumed  that  the  agent  was 
selected  because  his  principal  desired  and  relied  upon  the  agent's 
personal  judgment  and  discretion,  and,  unless  authority  to  dele- 
gate it  be  expressly  or  impliedly  given,  the  agent  can  not 
entrust  the  performance  to  .  another  to  whom  the  principal 
may  be,  perhaps,  a  stranger,  and  in  whom  he  might  not  be  wil- 
ling to  confide.* 

This  rule  applies  also  to  public  officers.  In  those  cases  in 
which  the  proper  execution  of  the  office  requires,  on  the  part 
of  the  officer,  the  exercise  of  judgment  or  discretion,  the  pre- 
sumption is  that  he  was  chosen  because  he  was  deemed  fit  and 
competent  to  exercise  that  judgment  and  discretion,  and,  un- 
less power  to  substitute  another  in  his  place  has  been  given  to 
him,  he  can  not  delegate  his  duties  to  another.^ 

The  applicability  of  the  principle  would  be  obvious  in  the 
case  of  judges  of  courts,  who  clearly  could  not  be  permitted 
to  delegate  or  farm  out  their  judicial  duties^  to  others,'  bat  it 
applies  as  well  to  all  cases  in  which  judicial  and  discretionary 

>  Ghkrforth  «.  Fearon,  1  H.  61.  827.         <  State  «.  Patereon,  84  N.  J.  L.  168; 

^Mechemon  Agency,  g§  184-197.        Sheehan  «.    Gleeson    40   Mo.    100; 

s  For  a  full  discussion  of  the  sub-  Abrams  •.  Ervin,  9  Iowa,  87;  Lewis 
ject,  see  Mechem  on  Agency,  Book  «.  Lewis.  9  Mo.  188, 48  Am.  Deo.  540. 
I,  Chap.  VL  «  BeeVanSlyke  «.  Lisaranoe  Oo.,  8^ 

Wis.  890,  20  Am.  Rep.  SO. 
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power  is  to  be  exercised.  Thaa  the  power  to  fix  and  to  ad- 
mit to  bail  is  a  judicial  one  which  can  not  be  delegated.' 

It  is  also  frequently  invoked  In  the  case  of  municipal  boards 
and  officers.  Wherever  these  boards  and  officers  are  vested 
with  discretion  and  judgment,  to  be  exercised  in  behalf  of 
the  public,  the  board  or  officer  must  exercise  it  in  person  and 
can  not,  unless  expressly  or  impliedly  authorized  to  do  so,  dele- 
gate it  to  others.* 

Thus  a  common  council  charged  with  the  duty  of  exercising 
its  judgment  and  discretion  in  that  respect,  can  not  delegate  to 
an  officer,  committee  or  other  person  the  right  and  power  to 
decide  upon  the  time  and  manner  of  constructing  side  walks,' 
or  of  grading  or  paving  streets,^  or  of  regulating  and  licensing 
hacks,'  or  of  regulating  wharves  and  fixing  the  rate  of  wharf- 
age,' or  of  constructing  and  repairing  a  pier  and  regulating  the 
tolls  thereon,^  or  of  deciding  upon  and  purchasing  a  school  or 
market  site,'  or  of  controlling  a  public  market  and  renting  the 
stalls  therein.' 

So  a  board  of  supervisors  cannot  delegate  their  power  and 
duty  of  regulating  the  bridging  of  public  streams,"  or  of  deter- 


>  Jacquemine  «.  State,  48  Misa. 
2S0;  State  «.  Olark,  16  Ohio,  596; 
Morrow  «.  State,  5  Eans.  663. 

'  Birdsall  v.  Clark,  73  N.  Y.  73,  20 
Am.  Rep.  105;  Matthews  «.  Alexan- 
dria, 68  Mo.  115, 30  Am.  Rep.776;  Qale 
9,  Kalamazoo,  28  Mich.  844,  0  Am. 
Rep.  80;  Thompson  «.  Schermerhom, 
6  N.  T.  02,  55  Am.  Dec.  885 ;  Hydes 
«.  Joyes,  4  Bush  (Ey.)  464,  96  Am. 
Dec.  811 ;  State  «.  Hauser,  63  Ind. 
165;  State «.  Bell,  84  Ohio  St.  194; 
Brooklyn  v.  Breslln  67  N.  Y.  601; 
Maxwell  •.  Bay  City  Bridge  Co.,  41 
Mich«468;  Olark «.  Washington,  12 
Wheat  (U.  S.)  64;  Davis  «.  Read,  66 
N.  Y.  666;  Saperyisors  v.  Brush,  77 
111.  60;  Thompson  v.  BooDTille,  61 
Mo.  282;  State  «.  Flake,  0  R  L  04; 
State  •.  Paterson,  84  N.  J.  L.  168; 
Oakland  •.  Carpentier,  18  Cal.  640; 
Whyte  «.  NashTille,  2  Swan.  (Tenn.) 
864;  Lord  •.  Oconto*  47  Wis.    886; 


Lauenstein  v.  Fond  du  Lac,  28  Wis. 
886;  Indianapolis  v,  Indianapolis  Qas 
Co.,  66  Ind.  800;  Buggies  «.  Collier, 
48  Mo.  858;  Meuser  «.  Risdon,  86 
Cal.  280;  Darling  «.  St.  Paul,  10 
Minn.  880;  St  Louis  v.  Clemens,  48 
Mo.  805,.  8.  0.  52  Mo.  133. 

»  Birdsall  •.  Clark,  78  N.  Y.  78.  20 
Am.  Rep    105. 

4  Thompson  e.  City  of  Boonville,  61 
Mo.  282;  Thompson  v.  Sbermerhom, 
6  N.  Y.  02,  55  Am.  Dec.  885. 

«  State  e.  Fiske,  0  R.  L  04. 

•  Matthews  e.  City  of  Alexandria,  68 
Mo.  115,  80  Am.  Rep.  776. 

T  Lord  e.  Oconto,  47  Wis.  886. 

9  Lauenstein  «.  Fond  du  Lac,  28 
Wis.  886;  State  «.  Paterson,  84  N.J. 
L.  167. 

•  Gale  9.  Kalamazoo,  28  Mich.  844, 
0  Am.  Bep.  80. 

>•  Maxwell  •.  Bay  City  Bridge  Co., 
41  Mich.  458. 
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mining  upon  the  conditions   precedent  to  a  county  subscrip* 
tion.* 


§  568.  Meohanioal  or  ministerial  DuUes  may  be  delegated. — 
Where,  however,  the  question  arises  in  regard  to  an  act  ivhich 
is  of  a  purely  mechanical,  ministerial  or  executive  nature,  a 
different  rule  applies.*  It  can  ordinarily  make  no  difference  to 
any  one  by  whom  the  mere  physical  act  is  performed  when  its 
performance  has  been  guided  by  the  judgment  or  discretion  of 
the  person  chosen.  The  rule,  therefore,  is  that  the  per- 
formance of  duties  of  this  nature  may,  unless  expressly  prohi- 
bited, be  properly  delegated  to  another.' 

Where,  however,  the  law  expressly  requires  the  act  to  be 
performed  by  the  officer  in  person  it  can  not,  though  ministerial, 
be  delegated  to  another.* 

§  569.  Authority  to  appoint  Deputies. — ^Authority  to  appoint 
deputies  is  expressly  conferred  by  statute  upon  a  great  variety 
of  public  officers,  and  the  qualifications,  powers  and  duties  of 
such  deputies  are  usually  prescribed  by  the  same  statutes. 

But  in  the  absence  of  such  express  power,  the  question  arises: 
When  will  the  authority  to  appoint  deputies  be  implied?  This 
question,  it  will  be  observed,  is  substantidly  the  same  as  that  dis- 
cussed in  the  previous  sections.  The  rules  prevailing  at  com- 
mon law  cannot,  perhaps,  be  better  stated  than  in  the  language 
of  Bacon's  Abridgement.* 

'^As  to  the  execution  of  an  office  by  deputy,  we  must  obsenre 
that  there  are  some  offices  which  in  their  nature  and  constitution 
imply  a  power  or  right  of  exercising  them  by  deputy ;  some  that 
in  their  nature  cannot  be  exercised  by  deputy;  and  some  that  by 
having  such  a  power  annexed  to  the  grant  or  institution  may  be 


>  Bnpervisora  v.  Brush,  77  111.  59. 

s  See,  in  the  case  of  private  agents, 
Mechem  on  Agency,  §  193. 

>  Abrams  «.  Ervin.  9  Iowa  87;  Ed- 
wards V.  Watertown,  24  Hun  (N.  Y.) 
428,  8.  0.  at  How.  Pr.  488;  Lewis  «. 
Lewis,  9  Mo.  183.  43  Am.  Dec.  540. 

« Under  a  statute  providing  that 
*'  When  the  signature  of  a  person  is 
required,  he  must  write  it  or  make 
his  mark,"  a  return  of  a  constable 


signed  by  another  in  his  presence 
and  by  his  express  direction  is  not 
good.  Chapman  «.  Limerick.  06  Me. 
890.  Though  the  court  admit  that 
such  a  signature  might  bind  the 
principal  of  a  private  agent.  Bee 
Mechem  on  Agency,  §  96. 

'  The  quotation  here  is  made  from 
the  first  American  from  the  sixth 
London  edition;  1813.  Vol*  Y.  tit 
Offices  and  Officers,  p.  206,  snb.  L. 
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80  exercised,  thoagh  without  snch  an  express  provision  tiiey 
could  not. 

Offices  of  inheritance,  for  years,  and  those  which  reqnire  only 
a  saperintendencj  and  no  particalar  skill,  may  regalarly  beexer* 
cised  by  depnty ;  such  as  that  of  earl-marshal  of  England,  for* 
ester,  park-keeper,  etc 

A  sheriff,  thoagh  he  is  an  officer  made  by  the  king's  letters 
patent,  and  though  it  be  not  said  that  he  may  execute  his  office 
per  9e  vel  eufficientem  depvtat^m  suwm^  yet  he  may  make  a 
deputy,*  which  is  the  under  sheriff,  against  whom  actions  may  be 
brought  by  the  parties  grieved. 

And  it  is  said  in  general  that  when  an  officer  hath  power  to 
make  assigns,  he  may  implicitly  make  a  deputy. 

A  judicial  officer  cannot,  it  is  said,  make  a  deputy,  unless  he 
hath  a  clause  in  his  patent  to  enable  him ;  because  his  judgment 
is  relied  on  in  matters  relating  to  his  office,  which  might  be  the 
reason  of  making  the  grant  to  him ;  neither  can  a  ministerial 
officer  depute  one  in  his  stead,  if  the  office  be  to  be  performed 
by  him  in  person  ;  but  when  nothing  is  required  but  a  superin- 
tendency  in  the  office,  he  may  make  a  deputy. 

It  is  dear  that  the  judges  of  Westminster  Hall,  as  well  as  all 
others  having  judicial  authority,  must  hold  their  courts  in  their 
proper  persons,  and  cannot  act  by  deputy,  nor  in  any  way  trans, 
fer  their  power  to  another. 

A  coroner  cannot  make  a  deputy,  nor  an  escheator ;  because 
these  are  judicial  offices  which  they  must  exercise  in  person ;  but 
it  is  said  that  the  king  by  special  commission  may  appoint  a 
deputy  escheator  to  inquire  by  office  of  the  death  of  a  nobleman, 
or,  as  the  book  seems  to  hold,  of  any  other  person  though  under 
that  degree. 

It  is  held  that  the  office  of  constable,  being  wholly  minister 
rial  and  no  way  judicial,  he  may  appoint  a  deputy  to  execute  a 
warrant  directed  to  him  when  by  reason  of  sickness,  absence  or 
otherwise,  he  cannot  do  it  himself;  for  the  public  good  requires 
that  there  should  be  always  some  officer  ready  at  hand  to  exe- 
cute such  warrants,  and  the  too  rigorous  restraint  of  the  service 
of  them  to  the  proper  officer  could  not  but  sometimes  cause  a 

'  Sherilf  may  appoint  a  special  dep-  lingame,  86IIL  201;  Dungaii*.  Hall. 
Uty  at  common  law.   Guyman  o.  Bur-      64  lU.  254. 
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failnre  of  joBtice.     But  it  is  said  that  a  constable  cannot  make  a 
deputy  without  some  such  special  cause.^ 

It  seems  the  better  opinion  that  a  recorder  of  a  town  cannot 
make  a  deputy  without  a  special  grant'  or  custom  for  that  pur- 
pose, being  a  judicial  office  relating  to  the  administration  of  jus- 
tice.' And,  therefore,  where  a  writ  was  directed  to  the  mayor, 
alderman  and  recorder  of  Lancaster,  and  the  record  was  certified 
by  the  mayor,  aldermen  and  deputy  recorder,  without  showing 
that  the  recorder  had  power  to  make  a  deputy,  the  return  was 
held  naught 

It  is  held  that  the  marshal  of  the  king's  bench,  having  the 
inheritance  of  the  office  with  power  to  grant  the  same  for  life, 
cannot,  notwithstanding,  give  power  to  such  grantee  for  life  to 
make  a  deputy. 

Kegularly,  a  deputy  cannot  make  a  deputy,  because  it  implies 
an  assignment  of  his  whole  power,  which  he  cannot  assign  over. 
But  if  A  being  appointed  steward  of*  a  copyhold  court,  to  be 
exercised  per  se  vd  deputatum  suurrij  and  he  appoint  B  his 
deputy  who  hath  long  exercised  the  said  office,  and  B  authorize 
0  and  D,  jointly  and  severally,  to  take  a  surrender  of  a  copy- 
hold tenement  from  J.  S.,  which  is  done  by  0,  without  reciting 
his  power  or  any  relation  had  to  it,  the  surrender  is  good,  being 
only  a  single  act ;  for  the  constitution  in  this  manner  gives  Othe 
color  and  reputation  of  an  authority  to  act  as  a  steward  de  fadOy 
and  what  he  does  as  such  is  sufficient  among  the  tenants,  for  they 
have  no  power  to  examine  his  authority,  nor  is  he  to  render  them 
any  account  of  it. 

It  is  said  there  cannot  be  an  officer  without  deed,  nor  can  there 
be  any  deputation  of  an  office  without  deed,  being  a  matter 
which  lies  in  grant.*  But  the  high  sheriff  may  make  an  under- 
sheriff,  or  his  deputy,  without  deed,  for  he  claims  no  interest  in 
the  office  but  as  servant."* 

>  In  Taylor  «.  Brown,  4  CaL  188,  60  Mart.  &  Yerg.  (Tenn.)  148, 17  Am. 

Am.  Dec.  804,  it  is  said  that  a  coa-  Dea  795. 

stable  may  appoint  as  many  deputies  *  A  deputy  clerk  may  be  appointed 

as  he  pleases.    To  like  eilect,  Jobson  without  deed.   Bonds  «.  Stata»  1  Mart 

•.  Fennell,  85  Oal.  711.  &  Yerg.  (Tenn.)  148, 17  Am.  Do&  TVk 

*  A  clerk  of  court  may  appoint  a  *  A  sheriff  can  not  constitale  adep* 

deputyat  least  for  the  performance  of  uty  for  a  particular  act,  except  if 

ministerial  acts.    Bonds  «•  State,  1  warrant  in  writing.  People  •.  Moorer 
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A  notary  public  cannot  act  by  deputy,  nor  can  protest  of 
oegotiable  paper,  except  where  authorized  by  statute  or  sanc- 
tioned by  usage/  be  made  by  the  notary's  deputy,  clerk  •  or  part- 
ner *  though  the  latter  be  himself  a  notary. 

§  670*  Authority  of  Deputies. — ^Where  a  public  officer  is 
authorized  to  appoint  a  deputy,  the  authority  of  that  deputy, 
unless  otherwise  limited,  is  commensurate  with  that  of  the  offi- 
cer himself,  apd,  in  the  absence  of  any  showing  to  the  contrary, 
it  will  be  so  presumed.^ 

Such  a  deputy  is  himself  a  public  officer,  known  and  recog- 
nized as  such  by  law.  Any  act,  therefore,  which  the  officer  him- 
self might  do,  his  general  deputy  may  do  also/ 


2  Doug.  (Mich.)  1.  See  also  to  like 
eifect  the  ezhaastiye  discussion  in 
Meyer  «.  Bishop,  27  N.  J.  Eq.  141, 
afflrmed  in  Meyer  «.  Patterson,  28 
N.  J.  Eq.  289. 

*  Usage  may  sanction  protest  by 
clerk  or  deputy:  Munroe  v.  Wood- 
ruff, 17  Md.  159;  Miltenberger  «. 
8panldlng;88  Mo.  421;  Commercial 
Bank  •.  Yarnum,  49  N.  Y.  269;  Mo- 
Clane  «.  Fitch,  4  B.  Mon.  (Ey )  599; 
Carter  «•  Union  Bank,  7  Humph. 
(Tenn.)  548,  46  Am.  Dec.  89;  Locke 
9,  Huling,  24  Tex.  811;  Chenowithv. 
Chamberlain,  6  B.  Mon.  (Ky.)  60.  48 
Am.  Dea  145. 

*  In  the  absence  of  such  an  usage, 
the  notary  must  act  in  person  and  not 
by  his  deputy  or  clerk:  Ellis  v.  Com- 
mercial Bank,  7  How.  (Miss.)  294,  40 
Am.  Dec.  63;  Carmichel  v.  Bank,  4 
How.  (Miss.)  567,  35  Am.  Dec.  408; 
Donegan  v.  Wood,  49  Ala.  242,  20 
Am.  Rep.  275;  Onondaga  County 
Bank  v.  Bates,  8  Hill  (N.  Y.)  69; 
Bac rider  v.  Brown.  8  McLean  (U.  8. 
C.  C.)  481;  Ocean  Nat  Bank  v.  Wil- 
Hams,  102  Mass.  148;  Cribbsv.  Adams, 
18  Gray  (Mass.)  597;  Commercial 
Bank  «.  Barksdale,  86  Mo.  565. 

*  Commercial  Bank  «.  Barksdale,  86 
Mo.  565. 


<  "  When  the  law  gives  him  power 
to  appoint  a  deputy,  such  deputy, 
when  created,  may  do  any  act  that  the 
principal  might  do.  He  can  not  haye 
less  power  tban  the  principal"  Ab- 
rams  v.  Enrin,  9  Iowa  87;  Parker  «. 
Eett,  1  Ld.  Raym.  658;  Ellison  «. 
Stevenson,  6  T.  B.  Mon.  (Ey.)  275; 
Triplett  •.  Gill. '»  J.  J.  Marsh.  (Ky.) 
444;  Commonwealth  «.  Arnold,  8  Lit> 
tell  (Ey.)816;  Hope  «.  Sawyer.  14111. 
254. 

•  Abrams  «.  Enrin,  9  Iowa  87. 

Deputy  county  clerk  may  issue 
summons  in  his  own  name:  Calender 
9.  Olcott,  1  Mich.  844.  Deputy  sheriff 
may  make  return  in  his  own  name: 
Wheeler  v.  Wilkins,  19  Mich.  78.  Dep- 
uty auditor  general  may  sign  deed  in 
his  own  name:  Westbrook  «.  Miller, 
56  Mich.  148;  Drennan  v.  Herzog,  56 
Mich.  467;  Fells  «.  Barbour,  58  Mich. 
49.  Deputy  sheriff  may  conduct  draw- 
ing to  settle  a  tie  vote:  Evans  v. 
Sutherland,  41  Mich.  177,  or  make 
sale  on  mortgage  foreclosure.  Hein- 
miller  «.  Hatheway.  60  Mich.  891; 
Hoffman  v.  Harrington,  33  Mich.  392. 
Deputy  clerk  may  administer  oaths: 
Torrans  «.  Hicks,  82  Mich.  307;  State 
V.  Barrett,  —  Minn.  — ,  41 N.  W.  Rep. 
459.     Court  will  take  Judicial  notice 
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Where,  however,  the  deputy  is  a  special  one,  anthorized  to 
perform  a  specific  act,  his  authority  will  be  limited  to  the  doing 
of  that  act  only,  and  his  powers  cannot  exceed  those  expFeasly 
conferred  upon  him  and  such  as  are  necessarily  implied. 

A  special  deputy,  it  is  said,  is  in  no  sense  a  public  officer,  but 
is  merely  the  private  agent  or  servant  of  the  principal,  and 
neither  his  appointment  nor  his  relation  to  his  principal  can  be 
presumed  from  his  acts..' 

11. 

OF  THE   EXECUTION   OF   A  JOINT   AUTHORITT. 

§  671.  Private  Trust  or  Agency  must  be  executed  by  alL — 
Where  authority  is  conferred  upon  two  or  more  agents  to  repre- 
sent their  principal  in  the  transaction  of  business  of  a  private 
nature,  the  rule  is  well  settled  that  the  agency  will  be  presumed 
to  be  joint,  and  that  it  can  only  be  performed  by  them  all  jointly 
unless  an  intent  appears*that  it  may  be  otherwise  executed.' 

This  rule  is  well  illustrated  in  the  case  of  arbitrators  chosen  to 
settle  a  private  controversy,  all  of  whom  must  concur  in  the 

award  unless  the  parties  have  otherwise  stipulated.'    Namcrons 

other  cases  are  also  given  in  the  notes. 


of  deputy  county  clerks:  State  «.  Bar- 
rett, iupra.  Deputy  county  clerk 
may  take  acknowledgments:  Touch- 
ard  «.  Crow,  20  Cal.  150, 81  Am.  Dea 
108;  Rose  «.  Newman,  26  Tex.  181, 
80  Am.  Dec.  646,  overruling  on  this 
point  Miller  f>.  Thatcher,  9  Tex.  483, 
60  Am.  Dec.  172. 

Deputy  auditor  of  state  may  make 
sale  of  lands:  Bansemer  e.  Mace,  18 
Ind.  27, 81  Am*.  Dec.  844 

I  Meyer  •.  Bishop,  27  N.  J.  Eq.  141. 
affirmed  in  Meyer  e.  Patterson,  28 
N.  J.  Eq.  289. 

*  See  this  subject  fully  discussed  in 
Mechem  on  Agency,  g  76-78.  See 
Cedar  Rapids,  Ac.  R.  R.  Co.  e.  Stew- 
art, 25  Iowa  116;  Eupfer  e.  Augusta, 
12  Mass.  185;  Caldwell  «.  Harrison, 
11  Aln.  756;  Soens  •.  Racine.  10  Wis. 


271;  White  e.  Davidson,  8  Md.  169. 
68  Am.  Dec.  699;  Rogers  e.  Cruger,  9 
Johns.  (N.  Y.)557;  Damon  «.  Granby, 
2  Pick  (Mass.)  845;  Sutton  e.  Cole,  8 
Pick.  282;  Woolsey  e.  Tompkins,  28 
Wend.  (N.  Y.)  824;  Hartford  F.  Ins. 
Co.  e.  Wilcox,  57  111.  180;  Scott  e. 
Detroit,  &c.  Society,  1  Doug.  (Mich.) 
119;  Low  «.  Perkins.  10  Yt  582,  88 
Am.  Dec.  217;  Towne  e.  Jaquith,  6 
Mass.  46,  4  Am.  Dec.  84;  Heard  «. 
March,  19  Cush.  (Mass.)  580;  Hawley 
9.  Eeeler,  58  N.  Y.  114;  Johnston  «. 
Bingham,  9  W.  &  8.  (Penn.)  56. 

s  Moore  e.  Ewing,  Coxe  (N.  J.)  144, 
1  Am.  Dec  195;  Blin  e.  Hay.  2  Tyler 
(Yt.)  804,  4  Am.  Dec.  788;  Qreen  e. 
Miller,  6  Johns.  (N.  Y.)  89,  5  Am. 
Dec.  184;  Patteison  «.  Leavitt,  4  Conn. 
50,  10  Am.  Deo.  98;  Wilder  •.  Rao- 
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§  572.  Publio  Trust  or  Agenoy  may  be  executed  by  a  Ma- 
jority, though  all  must  meet  and  confer. — Where,  however,  a 
trust  or  agency  is  created  by  law  or  is  public  in  its  nature  and 
requires  the  exercise  of  deliberation,  discretion  or  judgment, 
whether  it  be  judicial  or  j't^^m- judicial  in  its  character,  the 
role  is  otherwise,  and  while  all  of  the  trustees,  agents  or  offi- 
cers, except  where  the  law  makes  a  less  number  a  quorum, 
must  be  present  to  deliberate  or,  what  is  the  same  thing,* 
must  be  duly  notified  and  have  an  opportunity  to  be  pre- 
sent, yet,  except  where  the  law  clearly  requires  the  joint 
action  of  them  all,  it  is  well  settled  that  a  majority  of  them, 
where  the  number  is  such  as  to  admit  of  a  majority,  if  pre- 
sent, may  act  and  that  their  act  will  be  deemed  the  act  of  the 
body.*    Where  the  law  prescribes  what  shall  constitute  a  qno- 


ney,  95  N.  Y.  7;  Brennan  «.  Willson, 
71  N.  Y.  ft02:  Penn.  •.  Evans,  28  La. 
Ann.  670. 

*  Notice,  and  refosal  to  attend  are 
equivalent  to  attendance  in  such  a 
case.  Horton «.  Garrison,  28  Barb. 
(N.  Y.)179;  Williams  «.  School  Dis- 
trict, 21  Pick.  (Mass.)  75,  82  Am. 
Dec  248;  First  National  Bank  v. 
Mount  Tabor,  62  Yt  87,  86  Am. 
Rep.  784. 

*  First  National  Bank  o.  Mount 
Tabor.  62  Vt  87,  86  Am.  Rep.  784; 
People  «.  Nichols,  52  N.  Y.  478,  11 
Am.  Rep.  784;  Williams  «.  School 
District,  21  Pick.  (Mass.)  76,  82  Am. 
Dec.  248;  McCready  «.  Guardians,  9 
Serg.  A  R  (Penn.)  94,  11  Am.  Dec. 
667;  Downing  «.  Rugar,  21  Wend. 
(N.  Y.)  178,  34  Am.  Dec.  223;  Des- 
patch line  V.  Bellamy  Mfg.  Co.,  12 
N.  H.  906,  87  Am.  Dec.  203;  Scott 
«.  Detroit,  &c..  Society,  1  Doug. 
(Mich.)  119;  Jewett «.  Alton,  7  ITH. 
253;  Soens  «.  Racine,  10  Wis.  M^ 
CaidweU  •.  Harrison,  11  Ala.  766; 
KiDgsbuxy  «.  School  District,  12 
Mete.  (Mass.)  99;  Oooley  v.  O'Connor, 
12  Wall.  (U.  S.)  891;  Baltimore  Turn- 
pike, Case  of.  6  Bian.  (Penn.)  481; 


Louk  •.  Woods,  15  111.  256;  Jefferson 
County «.  Slagle.  66  Penn.  St.  202; 
Austin  V.  Helms,  66  N.  C.  660;  Com- 
misdoners  «.  Lecky,6  B.  &.R.  (Penn  ) 
166;  Common  weidth  v,  Cominission- 
ers.  9  Watts  (Penn.)  466, 471;  Cooper 
o.  Lampeter,  8  Watts  125;  Charles  «. 
Hoboken,  8  Dutch.  (N.  J.)  208;  Cur- 
tis «.  Butler,  24  How.  (U.  8.)  486, 
450;  Jones    «.   Andover,     6   Pick. 
(Mass.)  69;   Crocker    v.    Crane,    21 
Wend.  (N.  Y.)  211,  218;  Groton  «. 
Hurlburt,  22  Conn.  178;  Johnson  •. 
Dodd,  56  N.  Y.  76;  George  «.  School 
District,  6  Mete.  (Mass.)  497;  Boaid 
•.  Sackrider,  85 N.  Y.  154;  People*. 
Supervisors,  11  N.  Y.  663,  571;  Pow- 
ell «.  Tuttle,  8  N.  Y.  896;  Olmsted  «, 
Elder,  6  N.  Y.  144;  Pell  v.  Ulmar,  18 
N.  Y.  189;  White  «.  Lester,  1  Keyes 
(N.  Y.)  816;  L'Amoreux  v.  O'Rourke, 
2  Eeyes,  499;  Lee  «.  Parry,  4  Denio 
(N.    Y.)   125;  McCoy   •.    Curtice,  9 
Wend.  (N.  Y.)  19,  24  Am  Dec.  113; 
Whitford  v.  Bissell,  14  How.  Pr.  (N. 
Y.)   802;    Horton    v.    Garrison,    28 
Barb.  (N.  Y.)  176;  People  «.  Walker, 
23   Barb.  804;  Keeler   •.    Frost,  29 
Barb.  400;  Esc  parte  Rogers,  7  Cow. 
(N.    Y.)   526;   Parrott  «.    Knicker- 
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rnm,  a  majority  of  that  qnorum  may  act.^  The  rule  which 
applies  in  these  cases  has  been  comprehensively  stated  by  Chief 
Justice  Shaw  as  follows :  ^*  Where  a  body  or  board  of  officers 
is  constituted  by  law  to  perform  a  trust  for  th6  public,  or  to  exe- 
cute a  power  or  perform  a  duty  prescribed  by  law,  it  is  not  neces- 
sary that  all  should  concur  in  the  act  done.  The  act  of  the 
majority  is  the  act  of  the  body.  And  where  all  have  due  notice 
of  the  time  and  place  of  meeting,  in  the  manner  prescribed  by 
law  if  so  prescribed,  or  by  the  rules  and  regulations  of  the  body 
itself  if  there  be  any,  otherwise  if  reasonable  notice  is  given, 
and  no  practice  or  unfair  means  are  used  to  prevent  all  from 
attending  and  participating  in  the  proceeding,  it  is  no  objection 
that  all  the  members  do  not  attend  if  there  be  a  quorum."' 

But  if  the  statute  clearly  requires  the  joint  action  of  all,  a 
majority  can  not  act.' 

The  act  of  the  majority  can  only  be  upheld,  however,  when 
the  conditions  named  exist.  For  if  the  minority  took  no  part  in 
the  transaction,  were  ignorant  of  what  was  done,  gave  no  implied 
consent  to  the  action  and  were  neither  consulted  nor  had  any 
opportunity  to  exert  tlieir  legitimate  influence  in  determining 
the  course  to  be  pursued,  the  action  of  the  majority  will  be 
unavailing.* 

§  573.  Same  Subject— Fresmnption  that  all  acted. — ^It  will 
be  presumed  in  the  absence  of  anything  to  the  contrary  that  all 


booker,  88  How.  Pr.  608;  Harris  v. 
Whitney,  6  How.  Pr.  176;  Beekman's 
Petition.  81  How.  Pr.  17;  Whiteside 
•.  People,  20  Wend.  (N.  Y.)  636; 
Field  V.  Field,  9  Wend.  894;  Woolsey 
V.  Tompkins,  38  Wend.  826;  Babcock 
•.  Lamb,  1  Cow.  (N.  Y.)  238;  Para- 
dise Road.  In  re  29  Peno.  St.  20;  Co. 
Litt.  181,  b;  Billings  v.  Prinn,  2  BL 
1017;  King  v.  Forrest,  8  T.  R.  38; 
King  V,  Beeston,  8  T.  R.  692;  With- 
nell  V.  Qartham,  6  T.  R.  888;  Qrind- 
ley  V.  Barker,  IB.  <&  P.  229;  Attor- 
ney-General V,  Davy,  2  Atk.  212; 
Blacket  v.  Blizard,  9  B.  <&  C.  861; 
Cook  «.  Ward,   2  Com.  P.  Div.  266, 


20  Eng.  Rep.  614;  Plymouth  «.  Ply- 
mouth Co.  16  Gray  (Mass.)  841;  Peo- 
ple V,  Porter,  118  Ind.  79. 

^See  Morawetz  on  Corp.,  g  631; 
Crocker  v.  Crane,  21  Wend.  (N.  Y.) 
211,  34  Am.  Dec.  228. 

sin  Williams  «.  School  District,  21 
Pick.  (Mass.)  76,  82  Am.  Dec.  248. 

*  First  National  Bank  «.  Mount 
Tabor,  62  Vt.  87,  86  Am.  Rep.  784; 
New  York  L.  Ins.  Co.  •.  Staats,  21 
Barb.  (N.Y.)  570;  Powell  #.  Tuttle, 
8  N.  Y.  896;  People  e.  Coghill.  47 
Cal.36l. 

« Schenck  v.  Peay,  1  Woolw.  CO. 
176. 
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met  and  deliberated  or  were  dnly  notified '  nnless  the  statute 
requires  an  express  statement  of  that  fact  in  the  record*  If  that 
be  required^  parol  evidence  of  the  fact  is  inadmissible.* 

So  where  the  statnte  makes  the  act  of  the  board  or  body  con- 
elasive  and  a  majority  have  dnly  acted,  it  is  sufficient  and  parol 
evidence  will  not  be  heard  to  impeach  its  conclnsiveness.* 

§  574.  Same  Sul]deot— When  no  Minority  possible,  all  muat 
act. — ^Where  the  number  is  such  as  not  to  admit  of  a  majority, 
as  where  there  are  only  two  officers,  the  concurrence  of  both  is 
indispensable;*  though  it  is  said  that  if  one  should  die  or 
become  disabled  the  other  might  act  alone,'  except  in  the  case 
of  judicial  officers.*     But-— 

§  575.  Same  Subject— Full  Board  most  be  in  Bxistenoe. — 
The  rule  permitting  a  majority  to  act  implies  that  a  full  board 
as  required  by  law  is  actually  in  existence.  Thus  where  by  law 
a  board  cannot  consist  of  less  than  three  members  and  only  two 
qualify,  the  two  cannot  act  for  there  is  then  no  board  of  which 
the  two  would  constitute  a  majority.' 

§  676.  Same  Sutgeot— Not  required  to  meet  in  any  particular 
QfiBoe. — ^Though  all  are  required  to  meet,  it  is  not,  unless  ex- 
pressly made  so  by  the  statute,  indispensable  to  the  validity  of 
their  action  that  they  should  meet  in  the  office  which  they  are 
required  by  law  to  keep.     They  may  validly  act  elsewhere.' 


» McCoy  «.  Curtice,  9  Wend.  (N. 
T.)  17,  24  Am.  Dec.  118;  People  «, 
Whiteside,  28  Wend.  15;  Woolsey  «. 
Tompkins,  28  Wend.  826;  Doughty 
«.  Hope,  8  Deoio  (N.  Y.)253,  Miller 
Oarlock,  8  Barb.  (N.Y.)  157;  Doollt- 
lleiL  Doolittle,  81  Barb.  818;  Oakley 
V.  Aspinwall,  8  N.  Y.  565;  Gilder- 
■leeve  «.  Board  of  Education,  17 
Abb.  Pr.  210;  Downing  «.  Rugar,  21 
Wend.  178,  84  Am.  Dec.  228;  People 
•.  Palmer,  52  N.  Y.  87;  Board  «. 
Backrider,  85  N.  Y.  154. 

^Stewart  v.  Wallis,  80  Barb.  (N.Y.) 
844,  847;  People  «.  Williams,  86  N.  Y. 
441;  People  «.  Hynds,  80  N.  Y.  470; 
Marble  v.  Whitney,  28  N.  Y.  207. 

*  First  National  Bank  v.  Mount 
Tabor,  52  Vt  87,  86  Am.  Rep.  784; 


First  National  Bank  «.  Concord,  50 
Vt.  257.  281. 

<  Downing  V.  Rugar,  21  Wend.  (N 
Y.)  178^  84  Am.  Deo.  228,  citing  6 
Vin,  Abr.  Coroner  (H.)  — ,  14  Vin. 
Abr.  Joint  and  Several  (B,)  pi.  1 ;  Rex 
V.  jVarrington.  1  Balk.  152. 

» Downing  UL  Rugar,  21  Wend.  (N. 
Y.)  178,  84  Am.  Dec.  223,  citing  14 
Yin.  Abr.  Joint  and  Several  (B.)  pi.  1. 

•  Downing  «.  Rugar.  21  Wend.  (N. 
Y.)  178,  84  Am.  Dec.  228,  citing  Aud- 
itor  Curie's  Case,  11  Rep.  2;  Jenk.  40, 
case  76. 

V  Williamsburg  9.  Lord,  51  Me.  599; 
Schenck  •.  Peay,  1  Woolw.  C.  C. 
175. 

•Jefferson  County  •.  Slagle,  86 
Penn.  St.  202. 
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§   577.  THE   LAW   OF  OFFICES    AND  OFFICERS.  [Book  IIL 

§  577.  Same  Sul^eot—Preyions  Agreement  as  to  joint  Action 
void — ^Inasmach  as  the  law  thus  contemplates  that  all  will  meet 
together  and  that  the  public  will  have  the  benefit  of  their  com- 
bined judgment  and  discussion,  it  follows  that  their  preyious 
individual  agreement  as  to  how  they  will  act  when  they  meet  as 
a  body  is  opposed  to  public  policy  and  void/ 

Thus  when  the  individual  members  of  a  school  board  had  in 
writing  agreed  to  a  contract  to  purchase  supplies  for  the  dis- 
trict, and  had  in  the  same  writing  requested  a  special  meeting  of 
the  board  to  be  called,  '^  at  which  meeting  we  agree  with  each 
other  that  we  will  ratify  this  contract,"  the  court  held  the  con- 
tract so  agreed  upon  was  void. 

'^The  board  is  constituted,"  said  the  court,  ^^  by  statute,  a  body 
politic  and  corporate  in  law,  and  as  such  is  invested  with  certain 
corporate  powers  and  charged  with  the  performance  of  certain 
public  duties.  These  powers  are  to  be  exercised,  and  these  duties 
discharged,  in  the  mode  prescribed  by  law.  The  members  com- 
posing the  board  have  no  power  to  act  as  a  board  except  when 
together  in  session.  They  then  act  as  a  body  or  unit  The  stat- 
ute requires  the  clerk  to  record,  in  a  book  to  be  provided  for 
that  purpose,  all  their  official  proceedings.  They  have,  in  their 
corporate  capacity,  the  title,  care  and  custody  of  all  school  pro- 
perty whatever  within  their  jurisdiction,  and  are  invested  with 
full  power  to  control  the  same  in  such  manner  as  they  may  think 
will  best  subserve  the  interest  of  the  common  schools  and  the 
cause  of  education.  They  are  required  to  prescribe  rules  and 
regulations  for  the  government  of  all  the  common  schools  within 
the  township.  Clothed  with  such  powers,  and  charged  with  such 
duties  and  such  responsibilities,  it  will  not  be  permitted  to  them 
to  make  any  agreement  among  themselves  or  with  others  by  which 
their  public  action  is  to  be  or  may  be  restrained  or  embarrassed, 
or  its  freedom  in  anywise  affected  or  impaired.  The  public,  for 
whom  they  act,  have  the  right  to  their  best  judgment  after  free 
and  fall  discussion  and  consultation  among  themselves  of  and 
npon  the  public  matters  entrusted  to  them  in  the  session  pro- 
vided for  by  the  statute.  This  cannot  be  when  the  members  by 
prc-cngagement  are  under  contract  to  pursue  a  certain  line  of 
argument  or  action  whether  the  same  will  be  conducive  to  the 

>  HcOortle  •.  Bates,  39  Ohio  St.  419,  88  Am.  Rep.  758. 
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public  good  or  not.  It  is  one  of  the  oldest  rnJes  o{  the  common 
law  that  contracts  contrary  to  sound  morals  or  against  public 
policy  will  not  be  enforced  by  courts  of  justice, — ex  facto  iUioUo 
nan  orUur  actio ;  and  the  court  will  not  enter  on  the  inquiry 
whether  such  contract  would  or  would  not  in  a  given  case  be 
injurious  in  its  consequences  if  enforced.  It  being  against  the 
public  interest  to  enforce  it,  the  law  refuses  to  recognize  its  claim 
to  validity.'*  * 

§  578.  Same  Subjeot— All  may  ratify  Act  of  Part« — ^But  where 
a  portion  of  the  board  or  body  have  attempted  to  do  an  act  not 
within  their  power  but  within  the  power  of  the  whole  body 
when  lawfully  convened,  the  act  so  done  may  subsequently  be 
ratified  and  confirmed  by  the  whole  body  when  they  are  duly 
assembled  as  such.* 

§  679.  Presumption  of  due  Ezeoution^ — ^The  law  constantly 
presumes  that  public  officers  charged  with  the  performance  of 
official  duty  have  not  neglected  the  same  but  have  duly  per- 
formed it  at  the  proper  time  and  in  the  proper  manner.*  In  the 
absence  of  evidence  to  the  contrary,  this  presumption  will  pre. 
vail,  but  it  is  not  an  indisputable  one  and  may  be  overcome  by 
countervailing  evidence.*  Where  the  rights  of  the  public  require 
it  the  presumption  in  favor  of  due  performance  is  liberal,  and 
the  evidence  to  overthrow  it  must  be  clear.* 

This  presumption  is  in  accordance  with  the  established  and 
familiar  maxim,  Oyrmia  prestimuntur  rite  et  solemniter  esse  acta 
donee probetur  in  contrarium — everything  is  presumed  to  be 
rightly  and  duly  performed  until  the  contrary  is  shown.* 


'BoTirroN,  J.,  in  McCortle  «. 
Bates,  29  Ohio  St.  410,  28  Am.  Rep. 
76a 

»In  r§  Peareall,  9  Abb.  (N.  Y.) 
Pr.  (N.  8.)  203. 

•HartweU  «.  Root»  19  JohoB.  (N. 
TO  345,  10  Am.  Dec.  232;  Terry  •. 
Blelght,  8  T.  6.  Mod.  (Ky.)  270,  16 
Am.  Dec.  101;  Fair  o.  Sims,  Rich. 
(S.  C.)  Bq.  Oas.  122,  24  Am.  Dec. 
396;  Commonwealth  o.  Slifer,  26 
Penn.   St  28,  64  Am.     Dec    680; 


Squier  v.  Stockton,  5  La.  Ann,  120, 
62  Am.  Dec.  688;  Dabuc  «.  Yoss,  19 
La.  Ana  210,  92  Am.  Dec.  626. 

*  Dabuc  V,  Yo8B,  19  La.  Ann.  210» 
92  Am.  Dec.  626. 

s  Commonwealth  «.  Slifer,  25  Penn. 
St.  23,  64  Am.  Dec.  680. 

•  Broom's  Legal  Maxims,  944; 
Stobt,  J.,  in  Bank  of  United  States 
«.  Dandridge,  12  Wheat.  (U.  &) 
69,  70. 
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The  preenmption  is  constantly  indulged  in  anpport  of  all  kinds 
of  official  action. 


§  6S0.  Same  Subject— Presumption  not  indulged  to  Bhaw 
other  Officer  in  De&ult. — ^But  the  law  will  not  indulge  the  pre- 
sumption that  one  officer  has  performed  his  duty  for  the  mere 
purpose  of  establishing  the  assumption  that  another  officer  has 
neglected  his/  As  is  said  by  Coolbt,  J.,  ^4t  would  be  a  curious 
jumble  of  presumptions  if  we  were  to  presume  that  one  public 
officer  had  failed  in  his  duty,  because  we  could  not  presume  that 
Another  had."*  In  such  a  case  the  presumption  applies  with  equal 
force  to  each. 

§  581.  Same  Sulgeot—Exoeptious— Presumption  not  indulged 
to  support  special  statutory  Proceeding  in  Inyitum. — Bat  to 
this  presumption  of  the  due  execution  of  official  authority  cer- 
tain exceptions  exist.  Thus  where  the  officer  acts  under  a  naked 
statutory  power  with  a  view  to  divest  upon  certain  contingencies 
the  title  or  right  of  a  citizen,  as  in  the  case  of  the  sale  of  lands 
for  taxes*  or  its  seizure  under  the  right  of  eminent  domain,*  the 


1  Weimer*.  Bunburj^dOMich.  216; 
6uperviB0T8  «.  Bees,  84  Mich.  481. 

•In  Weimer  v.  Bunbury,  80  Mich. 
dl6. 

*  FmLD,  C.  J.,  in  Keanev.  Cannov- 
an,  21  Cal.  291,  83  Am.  Dec.  788.  "It 
may  be  said  to  be  the  general  rule/' 
says  Judge  CooiiBT,  "  that  the  party 
claiming  lands  under  a  sale  for  taxes 
must  show  afflrmatively  that  the  law 
under  which  the  sale  was  made  has 
been  substantially  complied  with  not 
only  in  the  sale  itself,  but  in  all  the 
anterior  proceedings.'*  Cooley  on 
Taxation,  2d  Ed.  p.  472,  citing  Stead 


9.  Ck>urse,  4  Cranch  (U.  S.)  408;  Par- 
ker V.  Rule,  0  Cranch  64;  Williams 
•.  Peyton.  4  Wheat.  (U.  &,)  77;  Mo- 
Clung  V,  R08S.5  Wheat.116;  Thatcher 
«.  Powell,  6  Wheat  110;  Games  «. 
Stiles,  14  Pet.  (U.  8.)  822;  Pillow  «. 
Roberts,  18  How.  (IT.  S.)  472;  Moon 
•.  Brown.  11  How.  414;  Early  v.  Doe, 
16  How.  610;  Parkers.  Overman,  18 
How.  142;  Little  9.  Herndon,  10  WIslL 
(U.  8.)  26;  Hughey  «.  Horrell,  2  Ohio 
288;  Holt  v.  Hemphill,  8  Ohio  282; 
Laflferty  v.  Byers,  5  Ohio  458;  Thomp- 
son V.  Gotham,  0  Ohio  170;  Kellogg 
«.  McLaughlin,  8  Ohio  114;  Polk  «. 


<  See  Lewis  on  Eminent  Domain 
gg  600-606;  Martin  v.  Rushton,  42 
Ala.  289;  Nichols  «.  Bridgeport,  28 
Conn.  189,  60  Am.  Dec.  686;  Harlow 
«.  Pike,  8  Me.  488;  Prentiss  v.  Parks, 
66  Me.  559;  O wings  «.  Worthington, 
10  G.  &  J.  (Md.)288:  People  9.  High- 
way   Commissioners,     16  Mich.  68: 


Ells  V.  Pacific  R.  R.  Co.  51  Mo.  200; 
Zimmerman  v,  Snowden,  88  Mo. 
218;  White  9.  Memphis.  &c.,  R  R, 
Co.  64  Miss.  566;  Gilbert «.  Columbia 
Turnpike  Co..  8  Johns.  (N.  Y.)  Cases 
107;  Harbeck  v.  Toledo,  11  Ohio  8t 
219;  State  v.  Officer,  4  Oi^.  180. 
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regalarity  of  the  proceedings  will  not  be  presamed,  but  it  is- 
incnmbent  upon  the  person  claiming  by  virtue  of  them  to  shoi^ir 
that  every  preliminary  step  required  by  the  law  has  been  takeiu 


III. 


nr  WHOSB  NAiiB  A.UTHOBrrr  should  bb  bxeboised. 

I 

§  582.  Pablio  Officer  Acts  in  Name  of  Government. — ^The 
government  being  the  source  of  the  authority  of  the  publie 
officer  from  which  all  his  rights  and  powers  are  derived,  it  follows 
that  the  execution  of  his  authority  and  the  jnstification  of  his- 
lawfnl  act  should  be  in  the  name  of  the  government. 

By  the  express  terms  of  the  constitutions  of  many  of  the 
States,  the  style  of  all  process  shall  be :  '^  In  tlie  name  of  the 
People  of  the  State,*'  or  other  equivalent  expression.^ 

§  588.  Should  not  make  Ck>ntraotB  or  transaot  BnalnesB  for 
Pablio  In  his  own  Name. — In  transacting  business  and  making^ 


Bose,  25  Md.  158,  89  Am.  Dee.  778; 
Pope  V,  HeadeD,  6  Ala.  488;  EUiott 
V.  Eddins.  24  Ala.  508;  Garret «.  Wig- 
gins, 2  lU.  885;  Fitch  «.  Pinckard,  5 
IlL  eO;  Doe  v.  Leonard,  5  111.  140; 
Wiley  «.  Bean,  6  III.  802;  Irving  v, 
Brownell,  11  HI.  402;  Spellman  v. 
Cartenius,  12  HI.  409;  Marsh  v.  Ches- 
nut.  14  111.  224;  Goewey  v.  Urig,  18 
DL  242;  Lane  v.  Bommelmann,  21  III. 
148;  Charles  v.  Waugh,  85  III.  815; 
Korris  o.  Russell,  6  Cal.  250;  Keane 
D.Cannoyan,  21  Cal.  291,  82  Am.  Dec. 
788;  O'Briea  «.  Coulter,  2  Blackf. 
(Ind.)  421;  Williams  «.  State,  6 
Blackf.  86;  Wiggini «.  Holley,  11  Ind. 
2;  Gavin  «.  Shuman,  28  Ind.  82;  El- 
lii  •.  Eenyon,  25  Ind.  184;  Jackson 
«.  Bhepard,  7  Cow.  (N.  Y.)  88,  17 
Am.  Dec.  502;  Atkins  «.  Kinnan,  20 
Wend.  (N.  Y.)  241,  82  Am.  Dec.  584; 
Sharp  V.  Speir,  4  HUl  (N.  Y.)  76; 
Sharp  «.  Johnson,  4  Hill  92,  40  Am. 
Dec.  259;  NeweU  «.  Wheeler,  48  K. 
Y.  486;  Weetfall  v.  Preston,  49  N.Y. 


849;  Halle.  Collins,  4yt  816;  Bel- 
lows V.  Elliott,  12  Yt  569;  Brown  «. 
Wright,  17  Vt.  97,  42  Am.  Deo.  481;. 
Waldron  v.  Tuttle,  8  N.  H  840;  Cass 
9.  Bellows,  81  N.  H  501,  64  Am. 
Dec.  847:  Harvey  e.  Mitchell,  81  N. 
H.  575;  Annan  «.  Baker,  49  N.  H. 
161;  Scott «.  Detroit,  &c  Society,  1 
Doug.  (Mich.)  119;  Latimer  «.  Lovett, 
2  Doug.  (Mich.)  204;  Scott  e.  Bab- 
cock,  8  Greene  (la.)  188;  Gaylord  •. 
Scarff,  6  la.  179;  McGahen  v.  Carr,  6^ 
Iowa  881,  71  Am.  Dec.  421;  Morton 
«.  Reeds,  6  Mo.  64;  s.  c.  9  Mo.  868; 
Nelson  e.  Goebel,  17  Mo.  161;  Kelly 
V.  Medlin,  26  Tex.  48:  Cummings  v. 
Holt,56  Yt.  884;  Woodbridge  «.  State, 
48  N.  J.  262. 

*This  provision  in  IDchigan  ap- 
plies only  to  writs  issued  by  courts  or 
judical  officers;  Tweed  o.  Metcalf,  4 
Mich.  579;  Wisner  «.  Davenport,  5 
Mich.  501,  and  so  in  Dlinois,  Ferris. 
«.  Crow,  5  Gilm.  96;  Missouri,  Little: 
•.  Little,  5  Mo.  227. 
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contracts  in  behalf  of  the  public,  the  officer  should  mako  all 
contracts  and  take  all  obligations  in  the  name  of  the  public. 
Public  policy  forbids  that  he  should  transact  public  business  in 
his  own  name.^ 

So  all  accounts,  vouchers  and  other  evidences  of  public  rights 
and  transactions  should  be  kept  and  made  in  the  name  of  the 
public  and  in  such  a  manner  as  to  be  readily  distinguishable  from 
his  own/ 

§  584.  In  whose  Name  Deputy  should  act. — ^The  question 
in  whose  name  a  deputy  officer  should  act  is  one  of  much  import- 
ance and  of  considerable  apparent  uncertainty.  The  conflict  in 
the  oases  is,  however,  believed  to  be  more  apparent  than  real,  and 
to  be  readily  settled  by  reference  to  principles  already  con- 
sidered. 

In  several  of  the  States  the  authority  to  act  in  an  official  capac- 
ity is  given  to  the  principal  alone,  or,  if  the  appointment  of 
deputies  is  recognized  or  authorized  by  law,  they  are  regarded  as 
the  mere  private  agents  or  servants  of  the  principal  and  not  as 
independent  public  officers  deriving  independent  authority  from 
the  law.  Where  such  is  the  case,  the  authority  exercised  by  the 
deputy  is,  manifestly,  a  derivative  and  subsidiary  one, — ^it  is  the 
authority  conferred  upon  the  principal  and  not  an  authority 
inherent  in  the  deputy.  It  follows  then,  logically  and  legally, 
that  the  authority  should  be  exercised  in  the  name  of  him  in 
whom  it  exists  and  not  in  his  name  who  of  himself  has  no  recog- 
nized authority  at  all.  The  execution  should,  therefore,  be  in 
the  name  of  the  principal  alone  or  in  the  name  of  the  principal 
by  the  deputy.* 


*  Hunter  v.  Field,  30  Ohio  840;  Gil- 
more  «.  Pope,  6  Mass.  491;  Irish  «. 
Webster,  6  Greenl.  (Me.)  171. 

*  Hunter  «.  Field,  20  Ohio  840. 

*  Returns  of  the  seryice  of  pro- 
cess, &C.,  must  be  in  name  of 
the  principal,  and  a  return 
in  the  name  of  "A.  B.  Deputy," 
&0.,  is  inyalld;  Joyce  •.  Joyce, 
6  GaL  440;  Rowley  o.  Howard,  23 
Oal.  402.  (In  California  the  official 
power  is   Tested  in  the   principal.) 


Ryan*.  Eada,  Breese(Ill.)  168;  Ditch 
•.  Bdwards,  1  Bcammon  (IlL)  187,  86 
Am.  Dec.  414;  Village  of  Glencoe  «. 
People,  78  Ul  882.  (InllUnois  the 
statute  giyes  effect  to  the  acts  of  the 
deputy  when  done  in  the  name  of 
his  principaL)  Arnold  «.  Scott,  88  Tax. 
878.  (The  earlier  Texas  cases  wero 
the  other  way.  Miller «.  Alexander, 
18  Tex.  497,  66  Am.  Dec.  78;  Towna 
«.  Harris,  18  Tex.  507.  See  also  Stale 
•.  Brooks,  42  Tex.  66.)    Bimonds  «. 
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In  other  States,  as  has  been  seen,  the  depntj  ia  recognized  as 
an  independent  public  officer  and  is  endowed  hy  law  with 
anthority  to  do  any  act  which  his  principal  might  do.  In  these 
cases  where  the  anthority  exists  in  the  depnty  himself  by  opera- 
tion of  law  and  is  not  derived  solely  through  the  principal,  it  is 
well  executed  in  the  name  of  him  in  whom  it  exists,  the  deputy 
himself.^ 

Under  either  state  of  facts,  the  anthority  of  a  special  deputy, 
who,  as  has  been  seen,  is  regarded  as  the  mere  private  agent  or 
servant  of  the  principal,  would,  nnless  otherwise  provided  by 
statute,  be  properly  exercised  in  the  name  of  the  principal.' 


Catlin,  2  OaL  (N.  Y.)  61;  Ferguson  fi 
Lee,  S  Wend.  (N.  T.)  858. 

Deeds  on  sheriiEB'  tales  an  not 
▼slid  where  made  in  name  of  dep- 
uty. Lewes  «.  Thompson,  8  Oal.  266; 
Evans  flL  WUder,  7Mo.  860;  Ander- 
son 9,  Brown,  0  Ohio  161;  Parker  «. 
Eett  1  Salk.  06. 

'Depaty  coan^  elerlc  may  isnie 
fommons  in  liis  own  name.  Oalender 
t.  Oloott,  1  lOch.  844.  Deputy  or  on- 
der  aheriif  may  make  return  in  ids  own 


name.  Wheeler  o.  Wilkins,  10  Mich. 
78;  Allen  •.  Hazen^  26  Mich.  142; 
Oalender  o.  Olcott,  tujfra;  Eastman 
e.  OnrUs,  4  Yt  616;  DeViUers  o. 
Ford,  2  McOord  144.  Deputy  audi- 
tor-general may  make  deed  in  his 
own  name.  Westbrook  o.  Miller,  66 
Mich.  148;  Drennan  «.  Kerxog,  66 
Mich.  467;  FeUso.  Barbour,  68  Mich. 
48. 

•Village  of  Olencoe  e.  People,  78 
nL882. 
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BOOK  IV, 

OF  THE  RIGHTS,  DUTIES  AND  LIABILITIES  GROWINO 

OUT  OP  THE  RELATION. 


CHAPTER  L 


OF  THB  DUTIES  AND  LIABILITIBS  OF  PUBLIC  0FFICBR8  TO 
INDIVIDUALB— IN  GENERAL.  WITH  BUBDIVISIONa 


%  685.  Parpose  of  Book  lY. 
686.  What  necessary  to  bo  consid- 
ered. 


§  687.  How  Officers  daasifled  for  this 
Parpoee. 
688.  How  Subject  dlTided. 


§  585.  PonxMo  of  Book  IV. — ^Having  seen  in  the  preceding 
chaptero  how  public  offices  are  filled  and  vacated ;  what  power 
attaches  to  them,  and  how  it  is  to  be  construed  and  execnted,  it 
remains  to  consider  here  what  rights,  duties  and  liabilities  grow 
out  of  the  relation. 

§  586.  What  neoessary  to  be  considered.— *In  order  to  a 
clear  idea  of  the  whole  subject,  some  consideration  may  perhaps 
be  advantageously  given  at  the  outset  to  the  nature  of  the  duties 
and  liabilities  of  public  officers  in  general,  and  that  snbject  will 
be  treated  in  the  following  chapter. 

§  687.  How  Officers  olassifled  for  this  Porpofle. — ^Many  classi- 
fications of  public  officers  have  been  made,  some  of  which  have 
been  already  noticed.  No  one  of  these  is,  for  all  purposes, 
entirely  satisfactory.  The  supreme  court  of  Indiana,  in  one 
case,'  have  classified  all  civil  officers  as  political,  judicial  and 
ministerial,  including  under  the  first  head  (1)  those  officers  whose 
daties  pertain  to  the  administration  of  the  govemment|  the 

*  Waldo  •.  WaUace.  12  Ind.  660. 
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administrative  or  executive  officers,  and,  (2)  those  who  make  the 
laws  bj  which  the  government  is  to  be  execated,  or  the  legisla^ 
tive  officers.  For  convenience  sake,  and  not  because  it  is  con^ 
sidered  the  best  possible,  this  classification  will  be  adopted  for 
the  present  purposes,  and  the  snbject  will  be  considered  anderthe 
heads  of  (1)  governmental,  (2)  judicial,  (8)  legislative  and  (4)  min- 
iaterial  officers. 

§  688.    How  SalDdeot  divided. — ^In  order  to  a  complete  view 
of  the  snbject  we  shall  consider : — 

A.  Their  liability  in  tort 

B.  Their  liability  in  contract. 
Under  A.  will  be  considered : — 

I.  Their  liability  for  their  own  torts. 

II.  Their  liability  for  the  torts  of  their  official  subordinates. 

IIL  Their  liability  for  the  torts  of  their  private  servants  or 
a^^ents. 

Under  each  of  these  last  subdivisions  must  be  treated : 

1.  The  duties  and  liabilities  of  governmental  officers. 

2.  The  duties  and  liabilities  of  judicial  officers. 

8.     The  duties  and  liabilities  of  legislative  officers. 
4.    The  duties  and  liabilities  of  ministerial  officers 

(25)  886 
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CHAPTER   n. 


OF  DUTIES  AND  LIABIUTIBS  IN  GENERAL. 


%  589.  Parpoee  of  this  Ch^^ter. 

L   OF  DUTIBS  Of  QKNKBAL. 

690.  Classification— Duties  to  Pab- 
lie;  Duties  to  Individuals. 

591.  1.  Of  Duties  to  the  Public. 

59d.  3.  Of  Duties  to  Individuals. 

598.  When  Authority  to  act  impiiea 
the  Duty  to  do  so—"  May  " 
construed  to  mean  "shall.'' 

594.  Performance  of  Duties  resting 

in  Discretion. 

595.  Effect  of  increasing    Duties 

without  increasing Opmpen- 
sation. 


How  when  no  OompensatloB 
attached  to  Office. 


n.  OF  LtABIUTT  DC  aBHSBAEk 

597.  Liability  follows  Daty. 

698.  No  Right  of  Action  by  an  In- 
dividual for  a  Breach  ot 
Duty  owing  solely  to  the 
Public 

599.  Same  Subject— Inquiry  alone 
does  not  confer  Right  of 
^       Action. 

500.  Individual  auing  must  show 
special  Injury  to  himself. 


§  589.  FoipoBe  of  this  Ohapter. — ^Before  proceediDg  to  a 
detailed  consideration  of  the  duties  and  liabilities  of  particular 
classes  of  officers,  some  attention  may  well  be  paid  to  certain  of 
the  principles  governing  public  duties  and  liabilities  generallj. 
Here^  therefore,  will  be  considered: — 

I.    Duties  in  general.  , 

II.    Liabilities  in  general. 


I. 


OF  DUTIES   IN   GENBBAL. 

§  590.   ClasBifloation— Duties  to  PubUo ;  Duties  to  IndiYiduals. 

— ^Public  officers  may  be  divided,  in  respect  of  the  person  to 
whom  the  performance  of  their  duty  is  due,  into  two  general 
classes,  the  distinguishing  lines  of  which  are  not  always  clearly 
discernible  but  which  are  yet  important  to  be  considered. 

§  591.     1.  Of  Duties  to  the  Publio — The  first  of  these  classes 
embraces  those  officers  whose  duty  is  owing  primarily  to  the 
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public  collectively, — to  the  body  poIitic,-^and  not  to  any  par- 
ticnlar  individnal ;  who  act  for  the  pnblic  at  large,  and  who  are 
ordinarily  paid  out  of  the  public  treasury. 

The  officers  whose  duties  fall  wholly  or  partially  within  this 
class  are  numerous  and  the  distinction  will  be  readily  recognized. 
Thus  the  governor  owes  a  duty  to  the  public  to  see  that  the 
iaws  are  properly  executed,  that  fit  and  competent  officials  are 
appointed  by  him,  that  unworthy  and  ill-considered  acts  of  the 
legislature  do  not  receive  his  approval,  but  these,  and  many  others 
of  a  like  nature,  are  duties  which  he  owes  to  the  public  at  large 
and  no  one  individual  could  single  himself  out  and  assert  that 
they  were  duties  owing  to  him  alone.  So  members  of  the  legis- 
lature owe  a  duty  to  the  public  to  pass  only  wise  and  proper 
laws,  but  no  one  person  could  pretend  that  the  duty  was  owing 
to  himself  rather  than  to  another.  Highway  commissioners  owe 
A  duty  that  they  will  be  governed  only  by  considerations  of  the 
public  good  in  deciding  upon  the  opening  or  closing  of  high- 
ways, but  it  is  not  a  duty  to  any  particular  individual  of  the  com- 
munity. 

These  illustrations  might  be  greatly  extended,  but  it  is  believed 
that  they  are  sufficient  to  define  the  general  doctrine. 

§  592.  2.  Of  Duties  to  IndiTidualfl* — The  second  class  above 
referred  to  includes  those  who,  while  they  owe  to  the  public  the 
general  duty  of  a  proper  administration  of  their  respective  offi- 
ces, yet  become,  by  reason  of  their  employment  by  a  particular 
individual  to  do  some  act  for  him  in  an  official  capacity,  under  a 
special  and  particular  obligation  to  him  as  an  individual.  They 
serve  individuals  chiefly  and  usually  receive  their  compensation 
from  fees  paid  by  each  individual  who  employs  them. 

A  sheriff  or  constable  in  serving  civil  process  for  a  private 
suitor,  a  recorder  of  deeds  in  recording  the  deed  or  mortgage  of 
an  individual,  a  clerk  of  court  in  entering  up  a  private  judgment, 
a  notary  public  in  protesting  negotiable  paper,  an  inspector  of 
elections  in  passing  upon  the  qualifications  of  an  elector,  each 
owes  a  general  duty  of  official  good  conduct  to  the  public,  but  he 
is  also  under  a  special  duty  to  the  particular  individual  concerned 
which  gives  the  latter  a  peculiar  interest  in  its  due  performance. 

The  results  of  these  distinctions  will  be  observable  further  on. 
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§  593.  When  AuUiority  to  act  implies  the  Duty  to  do  bo- 
*<May'' Qonstrued  to  mean  **  shall.** — Authority  to  perform 
acts  of  public  concern  is  often  conferred  in  language  which,  in 
form,  seems  to  be  permissive  only,  leaving  it  to  the  option  of  the 
officer  whether  he  will  act  or  not,  and  the  question  arises 
whether  the  imposition  of  the  authority  creates  an  implied  duty 
to  exercise  it 

In  a  case^  involving  this  question  it  appeared  that  an  act  of 
the  legislature  had  made  it  lawful  for  a  municipal  corporation  to 
make  and  repair  sewers,  and  that  the  corporation  had  appointed 
officers  to  attend  to  this  matter.  An  individual  claiming  to  be 
injured  by  a  defective  sewer  brought  an  action  against  the  cor- 
poration, and  it  was  objected  that  it  was  under  no  obligation  to 
keep  them  in  repair.  But  the  court  by  Nelson,  Oh.  J.,  said : 
''  This  statute  is  one  of  public  concern,  relating  exclusively  to  the 
public  welfare ;  and,  though  permissive  merely  in  its  terms,  it 
must  be  regarded,  upon  well  settled  rules  of  construction,  as 
imperative  and  peremptory  upon  the  corporation.  When  the 
public  interest  calls  for  the  execution  of  the  power  thus  con- 
ferred, the  defendants  are  not  at  liberty  arbitrarily  to  witlibold 
it.  The  exercise  of  the  power  becomes  then  a  duty  which  the 
corporation  are  bound  to  fulfill.  In  the  case  of  The  King  v.  The 
Inhabitants  of  Derby,*  a  motion  was  made  to  quash  an  indict- 
ment found  against  the  inhabitants  for  refusing  to  meet  and 
make  a  rate  to  pay  the  constables'  tax.  The  ground  taken  for 
the  motion  was  that  the  statute  was  not  imperative,  but  merely 
*  they  muy  meet,'  etc.  The  court,  however,  said  :  *  May^  in  the 
case  of  a  public  officer,  is  tantamount  to  BhaU\  and  if  he  does 
not  do  it  (the  act  required),  he  shall  be  punished,  etc'  The  same 
principle  was  also  held  in  the  case  of  The  Eing  v.  Barlow,* 
where  church  wardens  were  indicted  for  not  making  a  rate  or 
assessment  under  the  14  Car.  2  ch.  12,  §  18.  The  statute  said 
they  ^  shall  have  power  and  authority  to  make  a  rate,'  etc.;  and  it 
was  insisted  they  were  simply  invested  with  a  power  to  do  the 
act,  but  were  under  no  such  obligation  or  duty  to  perform  it  as 
to  render  them  punishable  for  neglecting  it.  The  court  held 
otherwise,  observing  that  ^  where  a  statute  directs  the  doing  of 

1  Mayor  «.  Fuize,  8  HUl  (N.  Y.)         >  SkiDner,  870. 
812.  •2  Salk.  609,  a  o.  Garth.  29& 
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a  thing  for  the  sake  of  justice  or  the  public  good,  the  word  may 
is  the  same  as  the  word  ahM?  And  it  was  added  that  where  a 
statnte  says  ^  the  sherifE  may  take  bail,  this  is  construed  he  %haU^ 
for  he  is  compelled  to  do  so.*  '*  * 

The  R'uU — "  The  inference,"  continues  the  same  judge,  "  de- 
ducible  from  the  various  cases  on  this  subject  seems  to  be  that 
wThere  a  ;jpvblic  body  or  officer  has  been  clothed  hy  statute  with 
power  to  do  a^  act  which  conceme  the  public  interest  or  the 
rights  of  third  persons^  the  execuUon  of  the  power  may  he  insisted 
en  as  a  duty  though  the  phraseology  of  the  stattUe  ie  permissive 
merely  and  not  peremptory  J^  • 

§  594.  Performanoe  of  Dutiee  resting  in  Discretion. — There 
is,  however,  a  large  class  of  cases  where  the  question  of  acting  or 
not  is  one  resting  purely  in  the  discretion  of  the  officer.  Where 
this  discretion  exists,  no  other  criterion  can  be  resorted  to.  The 
pardoning  power  of  the  executive  furnishes  one  of  many  illus- 
trations of  this  rule.  The  governor  m>ayy  in  his  discretion,  grant 
a  pardon,  but  no  one  can  have  a  legal  right  to  be  pardoned,  nor 
can  he  appeal  to  any  other  tribunal  than  that  created  by  law, — 
the  executive  discretion.  The  law  does  not  attempt  by  its  pro- 
cess to  control  discretionary  power. 

Analogous  to  but  not  identical  with  this,  is  the  case  in  which 
the  law  requires  the  officer  to  act  according  to  his  discretion. 
Here  the  duty  to  act  is  imperative,  but  the  m^anner  of  acting  is 
discretionary.  The  performance  of  the  duty  may  be  enforced, 
but  the  exercise  of  the  discretion  will  not  be  coerced.  In  other 
words,  the  officer  may  be  required  to  act,  but  not  to  act  in  any 
particular  way.  Illustrations  of  this,  among  many  others,  may 
be  found  in  the  duty  of  auditing  officers.  They  may  be  required 
to  meet  and  hear  the  claims  to  be  presented,  but  whether  they 


'See  also  Comb.  220;  Backwell's 
Oase,  1  Vern.  153  and  note  1.  The 
People  0.  Corporation  of  Albany,  11 
Wend.  (N.  Y.)  589, 27  Am.  Dec.  W; 
Attorney-General  «.  Lock,  8  Atk. 
IM;  Stamper  «.  Miller,  8  Atk.  212; 
Newburgh  Tump.  Co.  «.  Miller.  5 
Johns.  (N.  Y.)  Ch.  101, 118,  9  Am. 
Deo.  274;  Malcolm  «.  Rogers,  5 
Oowen  (N.  Y.)  188,  15  Am.  Dec  464. 


*The  rule  had  been  previously 
stated  by  Chancellor  Eeivt,  in  almoBt 
the  same  words  in  Newburgh  Tump. 
Co.  0.  Miller,  5  Johns.  (N.  Y.)  Ch. 
101,  118,  9  Am.  Dec.  274,  and  has 
been  approved  in  many  subsequent 
cases.  Logan  sport  v.  Wright,  25 
Ind.  512;  Cutler  9.  Howard,  9  Wia, 
809;  Smith  «.  State,  1  Eans.  865. 
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shall  approve  or  disapprove  of  them  rests  in  their  official  disere- 
tion.' 

§  595.  Eflbot  of  inoreasing  Datde«  without  inoreasixig  Chnn- 
pensation. — ^Pablic  offices  and  the  rights  and  daties  attached  to 
them  being  created  by  law,  it  is,  as  has  been  seen/  except  in  cer- 
tain cases  protected  by  the  constitntion,  entirely  within  the  disr 
cretion  of  the  legislature  to  increase  or  diminisji  the  dnties  of  a 
public  office  at  pleasure.  The  fact  that,  during  the  term  of  an 
incumbent,  the  duties  are  increased  by  the  addition  of  othera 
falling  within  the  general  scope  of  the  office,  without  increasing 
the  compensation,  does  not  relieve  the  officer  from  his  duty  of 
performance.* 

§  696.     How  when  no  Oompenaation  attached  to  Offioe^ — 

Compensation  is  usually  attached  to  a  public  office,  but  it  is  not 
always  or  necessarily  so.  Some  offices,  as  has  been  seen,*  are 
honorary,  and  where  such  an  office  is  accepted  and  its  perform- 
ance is  assumed,  the  officer  must  owe  to  the  persons  entitled  by 
law  to  demand  his  services  and  to  the-  public  the  same  duty  of 
due  performance  as  though  his  office  were  one  of  profit.* 


II. 

OF  LiABiLrrr  m  general. 

§  597.  UablUty  fbUows  Duty.— The  liability  of  a  public 
officer  to  an  individual  or  the  public  is  based  upon  and  is  co-exten- 
sive with  his  duty  to  the  individual  or  the  public.  If  to  the  one 
or  the  other  he  owes  no  duty,  to  that  one  he  can  incur  no  lia- 
bility. 

*LowRiB,  0.  J.,  in  a  PeDnsylvania  is  essentially  discTetionary,  no  legal 

case,  expresses  the  rule  as  follows:  duty  is  imposed."  Oarr  9.  Northern 

"Where  any  person  has  the  right  to  Liberties,  85  Penn.  Bt.  834,  78  Am- 

demand   the  exercise   of   a  public  Dec.  842. 

function,  and  there  is  an  officer  or  *Seeante,%46S, 

set  of  officers  authorized  to  exercise  *  Andrews  «.  United  States,  2  Btory 

that  function,  there  the  right  and  the  (U.  S.  C.  C.)  202,  208. 

authority  give  rise  to  the  duty;  but  *  See  ante,  %  15. 

when   the   right  depends  upon  the  *  See  f09t,  g  681. 
grant  of  authority,  and  that  authority 

390 


Obap.  II.]       OF  DUTIES   AND   LIABILITIES  IN   GENEBAL.  §  599. 

From  this  it  follows  as  a  necessary  consequence  that  there  can 


§  598.  No  Bight  of  Action  by  an  Individual  for  a  Breach  of 
I>uty  owing  solely  to  the  PubLio. — As  has  been  seen  abovCy 
public  ofScers,  in  respect  of  the  person  or  persons  to  whom  their 
duty  is  owing,  are  divided  into  two  classes, — ^those  whose  duty 
is  owing  solely  to  the  public,  and  those  whose  duty  is 
owing  in  some  degree  to  individuals.  The  first  question  for 
determination,  therefore,  in  considering  the  liability  of  a  public 
officer  to  private  action  is  whether  that  officer  owes  any  duty  to 
the  individual  complaining.  If  ho  does  not,  then  the  individual 
has  no  right  of  action,  even  though  he  may  have  been  injured 
by  the  action  or  non-action  of  the  officer.'  The  remedy  in  such 
a  case  must  be  by  public  prosecution.' 

§  599.  Same  Subject— Ii^'ury  alone  does  not  oonfer  Bight  of 
Action. — The  mere  fact  that  the  individual  has  sustained  injury 
by  reason  of  the  act  of  the  public  officer  is  not  enough  to  create 
a  right  of  action.  In  order  to  create  the  right  of  action,  two 
things  must  concur, — damage  to  himself  and  a  wrong  committed 
by  the  other  party.'    Otherwise  it  is  danmum  absque  injuria. 

The  action  of  public  officers  may  often  result  in  an  injury  to 
an  individual.  Thus,  says  Judge  Cooley,^  in  speaking  of  offi- 
cers entrusted  with  the  power  to  lay  out,  alter  or  discontinue 
highways :  ^'  They  may  decline  to  lay  out  a  road  which  an  indi- 
vidual desires,  or  they  may  conclude  to  discontinue  one  which  it 
is  for  his  interest  should  be  retained.  There  is  in  such  a  case  a 
damage  to  him  but  no  wrong  to  him.  In  performing  or  failing 
to  perform  a  public  duty,  the  officer  has  touched  his  interest  to 
his  prejudice.  Bnt  the  officer  owed  no  duty  to  him  as  an  indi- 
vidual ;  the  duty  performed  or  neglected  was  a  public  duty.  An 
individual  can  never  be  suffered  to  sue  for  an  injnry  which  tech- 
nically is  one  to  the  public  only;  he  must  show  a  wrong  which  he 
specially  suffers,  and  damage  alone  does  not  constitute  a  wrong." 

iMoesv.  Oammings,  44  Mich.  859;         *Bartletto.  Crozier,  17  Johns.  (N. 
Butr  r  V.  Kent.  19  Johns.  (N.  Y.)  233,      Y.)  449.  8  Am.  Dec.  428. 
10  Am.  Dec.  219;  Cooley  on  Torts,         'Waterer  «.  Freeman,    Hob.  266; 
(l8t  ed.)  879;  State  o.  Harris,  89  Ind.      Baylbt,  J.,  in  Bex  «.  OommiBsionen 
868,  46  Am.  Hep,  169.  8  B.  &  C.  8C2w 

<  Cooley  on  TorU  (1st  ed.)  882. 
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§  600.  Indiyidual  siiiiig  must  show  q^eoial  Injury  to  laka^ 
8el£ — And  to  sustain  an  action  by  a  private  individual  against  a 
public  officer  it  must  not  only  appear  that  the  duty  violated  was 
one  owing  to  individuals,  but  the  individual  suing  must  show 
some  reason  why  he  singles  himself  out  as  the  party  injnred.  In 
other  words,  he  must  show  that  he,  as  distinguished  from  indi- 
viduals in  general,  has  saffered  some  special  and  peculiar  injary 
from  the  wrongful  act  of  which  he  complains.^ 

^MoflBV.  Gumming,  44  Mich.  858;  Raynsford  «.  Phelps.  48  ^cli.  843, 
Am.  Rep.  189. 
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§  602. 


CHAPTER  m. 

OF  THE  LI/LBILITY  OF  GOVERNMENTAL  OFFICERS  TO  PRIVATB 

ACTION. 


g  601.  Purpose  of  this  Chapter. 

60d.  Each  Branch  of  the  Govern- 
ment  independent 

4K>8.  .Governmental  Duties  are  ow- 
ing to  the  Public. 

604.  Governmental  Powers  are  con- 
fided to  the  Discretion  of 
the  Officer. 

<M)5.  Governmental  Officers  not  lia- 
ble to  private  Action. 

606.  Upon  what  Officers  this  Power 

is  conferred. 

C   EZBCUTIYB  OFFICERS  OF  THB  GOT- 
EKMMBMT. 

607.  President  of  the  United  SUtes. 


g  608.  Cabinet  Officers  and  Heads  of 
Departments. 

609.  Governors  of  States. 

610.  Same  Subject— How  in  Case  of 

ministerial  Duties. 

611 .  Other  State  Officers. 

IL    PUBLIC    BOARDS.   COMMISSIONERS 
AKD    TRUSTEES. 

612.  In  general. 

618.  Enjoy    Immunity    as     State 

Agencies. 
614.  Individual     Members    liable 

when. 
616.  How  when  Trustees,  &c  are 

incorporated. 


§  601.  Forpose  of  tMB  Chapter. — It  is  the  purpose  in  this 
chapter  to  discuss  the  liability  to  private  action  of  that  large  class 
of  public  ofScers  who  are  directly  concerned  in  the  administra- 
tion and  execution  of  the  government  For  convenience  sake, 
they  are  here  designated  governmental  officers,  and  are  to  be  dis- 
tinguished from  the  legislative  or  law  making  officers ;  from  the 
judicial  or  law  construing  and  applying  officers ;  and  from  the 
ministerial  officers  who  execute  the  mandates  of  superior  officers 
and  courts. 

602.  Baoh  Branch  of  the  Gk>yemment  independent. — Under 
our  system  of  government,  the  governmental  powers  are  dis* 
tributed  among  the  three  great  departments,  the  executive,  the 
legislative  and  the  judicial ;  and  each  of  these  departments  while 
acting  within  its  limits  is,  and  of  necessity  must  be,  independent 
of  the  others.  It  is,  therefore,  a  fundamental  principle  in  our 
law  that  neither  shall  be  subordinated  to  another,  and  hence 
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neither  of  the  other  two  can  be  called  upon  to  answer  to  the 
judicial  department  for  the  manner  in  which  it  exercises  the 
powers  which  have  been  confided  to  it.' 

§  603.  Gk>yemmental  Duties  are  owing  to  the  Pablio. — Again, 
the  duties  which  are  imposed  upon  these  great  departments  are 
such  as  are  owing  to  the  public  at  large  and  not  to  individuals, 
and  this  rule  is  as  true  of  the  executive  department  in  the  exer- 
cise of  the  constitutional  powers  confided  to  it  as  such,  as  it  is  of 
either  of  the  others.  For  the  performance  of  such  duties,  as  has 
been  seen,  the  officer  must  respond  only  to  the  public  and  not  to 
individuals.' 

§  604.  Governmental  Powers  are  oonflded  to  the  Disoretioa 
of  the  Offloer. — So,  also,  the  powers  which  bj  the  constitution 
are  conferred  upon  the  executive  department  are  usually  of  such 
a  nature  as  are  confided  to  its  discretion.  They  are  often  called 
political  powers,  and  for  their  due  administration  the  jad^ment 
and  discretion  of  the  officer  to  whom  they  are  confided  mnst  be 
appealed  to.  In  the  exercise  of  such  powers,  it  is  well  settled 
that  the  officer  will  not  be  controlled  by  the  courts,'  but  he  is,  as 
was  said  by  Chief  Justice  Marshall,  "  accountable  only  to  his 
country  in  his  political  character,  and  to  his  conscienca"  ^ 

§  605.  Governmental  Officers  not  liable  to  private  Action.-- 
Following  out  the  doctrine  of  the  preceding  sections,  therefore, 
it  may  be  laid  down  as  a  general  rule  that  no  public  ofiScer  or 
agency  charged  with  the  exercise  of  governmental  authority  of 
this  description,  can  be  called  upon  to  answer,  in  a  private  action, 
for  the  manner  in  which  that  authority  has  been  exercised.' 

§  606.  Upon  what  Officers  this  Power  is  oonferred. — ^This 
discretionary,  governmental  authority  is  conferred  most  largely 
upon  the  chief  executive  of  the  government ;  but  it  is  not  con- 
fined  to  him  and  will  be  found  confided  to  a  large  number  of 
inferior  officers  and  boards  who  are  entitled  to  the  same  immun- 
ity. 

>  Bee  Oooley's  Const.  Lim.  49,  «l         « In  Marbury  v.  Madison,  1  Orancb 

•eq,;  Oooley  on  Torts,  877.  (U.  8.)  at  p.  166. 

<  See  ante,  %  598.  •  See  Shearman  &  Redfleld  on  Neg' 

•  See  po8t,  %  945.  ligence  past  ed.],  §  359. 
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§  607.     President  cxf  the  United   States No  case  has  yet 

arisen  in  which  it  has  been  attempted  to  bold  the  President  of 
the  United  States  amenable  to  a  private  action  for  his  official 
eondnot ;  and,  certainly,  so  far  as  the  performance  of  the  great 
political  powers  which  are  conferred  upon  him  is  concerned,  no 
snch  action  coqld  be  maintained.  Speaking  of  this  subject,  Chief 
Justice  Marshall  said :  ^^  It  is  scarcely  necessary  for  the  court 
to  disclaim  all  pretensions  to  snch  a  jarisdiction.  An  extrava- 
gance, so  absnrd  and  excessive,  could  not  have  been  entertained 
for  a  moment  The  province  of  the  court  is,  solely,  to  decide  on 
the  rights  of  individuals,  not  to  inquire  how  the  executive,  or 
executive  officers,  perform  duties  in  which  they  have  a  discretion. 
Questions  in  their  nature  political,  or  which  are,  by  the  consti- 
tution .and  laws,  submitted  to  the  executive,  can  never  be  made 
in  this  court."  * 

§  608.  Caabinet  Offioera  and  Heads  of  Departments. — The 
same  immunity  has  been  extended  to  cabinet  officers  and  the 
heads  of  departments  in  the  performance  of  those  duties  which 
are  confided  to  their  official  judgment  and  discretion.' 

Where,  however,  these  officers  have  been  charged  with  the 
performance  of  purely  ministerial  duties  for  the  benefit  of  indi- 
viduals, they  have  been  compelled  by  mandamus  to  do  their 
duty.* 

No  case  has  been  discovered  in  which  damages  were  sought 
to  be  recovered  against  such  an  officer  for  the  non-performance 
of  his  legal  duty,  but  in  cases  of  the  second  class  no  satisfactory 
reason  is  apparent  why  such  an  action  should  not  lie* 

§  609.  Gtoyemors  of  States. — The  same  immunity  extends 
also  to  the  governors  of  States.     '^  The  governor  of  the  State," 

I  In  Marbnry «.  Madiaon,  1  Cranch  Ins.  Co.  «.  Adams,  9  Pek  (U.  S.) 

(U.  8.)  at  p.  170.  578. 

»  United  States  «.  Oommissioner,  6  >  Kendall  «.  United  States,  13  Pet. 

Wall.  (U.  a)  568;  Decatur  «,  Pauld-  (U.  8.)  624;  Butterworth  v.  United 

lug,  U  Pet  (U.  S.)  4»7;  New  York  States,  112  U.  S.  60. 
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fiajs  Judge  Coolet,  "  is  vested  with  a  power  to  grant  pardons 
and  reprieves,  to  command  the  militia,  to  refase  his  assent  to 
laws,  and  to  take  the  steps  necessai*y  for  the  proper  enforcement 
of  the  laws;  bat  neglect  of  none  of  these  can  make  him  respon- 
sible in  damages  to  the  party  suffering  therefrom.  No-  one  has 
any  legal  right  to  be  pardoned,  or  to  have  any  particular  law 
signed  by  the  governor,  or  to  have  any  definite  step  taken  by  the 
governor  in  the  enforcement  of  the  laws.  The  executive,  in 
these  particulars,  exercises  his  discretion,  and  he  is  not  respon- 
sible to  the  courts  for  the  manner  in  which  his  duties  are  pe^ 
formed.  Moreover,  he  could  not  be  made  responsible  to  private 
parties  without  subordinating  the  executive  department  to  the 
judicial  department,  and  this  would  be  inconsistent  with  the 
theory  of  republican  institutions.  Each  department,  within  its 
province,  is  and  must  be  independent."  * 

In  accordance  with  this  theory  of  the  independence  of  the 
executive,  it  is  held  by  many  of  the  courts  that  mandamus  will 
not  lie  against  the  governor  to  compel  the  performance  of 
any  of  the  duties  which  the  law  imposes  upon  him.* 

§  610.  Same  8abjeot--How  in  oase  of  ministerial  Duties. — 
But,  as  will  be  seen,*  there  is  a  growing  tendency  on  the  part  of 
the  courts  in  other  States  to  hold  that  where  the  duty  of  per- 
forming purely  ministerial  acts,  in  which  private  individuals  have 
a  special  interest,  is  positively  imposed  upon  the  governor  of  a 
State  by  law,  the  performance  of  the  duty  may  be  enforced  by 
mandamus  as  in  other  cases  of  ministerial  action.^ 


»  Oooley  on  Torts  (let  ed.)  877. 

«  Seepo9t,  §954;  Hawkins  «.  Gover- 
nor, 1  Ark.  570,  33  Am.  Dec.  846; 
State  9.  Warmoth,  22  La.  Ann.  1,  2 
Am.  Rep.  712;  Mauran  v.  Smith,  8 
fi.  I.  192,  5  Am.  Rep.  564;  State  v. 
Warmoth,  24  La.  Ann.  351,  13  Am. 
Rep.  126;  People  «.  Governor,  29 
ftlich.  820,  18  Am.  Rep.  89;  Jones- 
boro  Turnpike  9.  Brown,  8  Bazt. 
(Tenn.)  490,  86  Am.  Rep.  718;  Vicks- 
burg  R.  R.  Co.  v.  Lowry,  61  Miss. 
102,  48  Am.  Rep.  76;  State  v.  Drew,' 
17  Pla.  67;  Low  v.  Towns,  8  Ga.  360; 
People  0.  Bissell,  19  111.  229;  People 


«.  Yates,  40  III.  126;  People  t».  Cul- 
lom,  100  111.  472;  Dennett.  Governor, 
82  Me.  608;  Rice  9.  Austin,  19  Minn. 
108,  18  Am.  Rep.  830;  Western  R.  R. 
Co.  V,  De  Graff,  27  Minn.  1;  State  e. 
Governor.  89  Mo.  888;  State  o.  Price, 
IDutch.  (N.  J.)98L 

*  Seepoit,  %  556. 

<  Martin  v.  Ingham,  88  Eans.  641; 
Harpending  v.  Haight,  89  Cal.  189,  9 
Am.  Rep.  482;  Middleton  v.  Low,  SO 
Cal.  696;  Tennessee  R  R  Co.  «. 
Moore,  86  Ala.  871 ;  Wright  v.  Nelson, 
6  Ind.  496;  Baker  «.  Kirk.  88  Ind. 
617;  Gray  «.  State,  72  Ind.  667;  Ma 
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No  case  has  been  discovered  in  which  an  action  for  damages 
has  been  sought  to  be  maintained  against  the  governor  for  his 
neglect  or  refusal  to  perform  snch  an  act,  bat  if  he  is  amenable 
to  mandamus,  no  satisfactory  reason  is  apparent  why  he  may  not 
be  compelled  to  respond  in  damages. 

§  611.  Other  State  Offloeis. — The  same  rules  have  been  ap- 
plied to  other  State  officers.  As  will  be  seen,  the  courts  will  not 
nndertake  to  control  official  discretion  or  the  performance  of 
doubtful  or  nncertain  duties,  but  where  the  duty  to  perform  a 
ministerial  act  is  clearly  and  imperatively  imposed  upon  such 
an  officer,  the  courts  will  enforce  its  performance  by  mandar 
mus.' 

IL 

PUBLIC  BOARDS,   OOMMI88IONEB8    AIR)  TBUSTSBS. 

§  612.  In  general. — ^It  frequently  becomes  necessary  in  carry- 
ing on  the  general  functions  of  the  government,  particularly  in 
in  those  cases  in  which  the  government  is  undertaking  the  con- 
struction or  operation  of  public  works,  to  delegate  to  a  board 
of  commissioners,  trustees  or  the  like,  some  portion  of  the  gov- 
ernmental powers  to  be  exercised  in  that  regard. 

§  613.  Epjoy  Tmmnnlty  as  State  Agencies. — ^In  such  cases, 
such  boards  become^  agencies  of  the  State,  and  the  members  of 
them  enjoy  the  immunity  from  private  action  which  attends  the 
exercise  of  governmental  powers.' 

§  614.  Individual  Members  Uable  when. — ^The  individual 
members  are,  therefore,  not  liable  to  private  action  for  the  results 
of  the  due  and  proper  exercise  of  the  powers  lawfully  conferred 
upon  them;*  nor  can  they  be  held  liable  for  the  doing  or  not 
doing  of  those  things  which  the  law  has  confided  to  their  official 

grader  v.  Swann,  25  Md.  178;  Oroome  *  See  poit,  %%  064-063. 

V.  Gwinn,  48  Md.  572;  Chamberlain  •  See  Walsh  v.  Trustees,  96  N.  T. 

«.  Sibley,  4  Minn.  809;  Ohamasero  v.  427;  Nugent  v.  Levee  OommLssionera, 

Potts,  2  Mont.  242;  State  9.  Blasdel,  4  58  Miss.  197;  Mersey  Docks  «.  Gibbs, 

Nev.  241;   Gotten  v.  Ellis,  7  Jones  11  H.  L.  Cas.  686. 

(K.  C.)  L.  545;  State  «.  Chase,  5  Ohio  *  Walsh  v.  Trustees,  06  N.  Y.  427; 

8t.  528.  Hall «.  Smith,  2  Bing.  156. 
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discretion/  Neither,  in  the  absence  of  any  personal  negUgence, 
can  they  be  held  personally  liable  for  the  def anlts  or  neglects  of 
the  servants  or  agents  whom  they  are  officially  required  to 
employ.* 

Whore,  however,  clear  and  positive  dnties  are  imposed  npon 
them  in  whose  dae  performance  individnals  have  a  special  inter- 
est, they  may  be  held  liable  for  neglects  or  defaults  in  the  per- 
formance of  such  duties."  And  such  an  officer  may  also  be  held 
liable  for  the  misconduct  or  neglect,  in  the  scope  of  their  employ- 
ment, of  those  employed  by  or  under  him,  voluntarily  and  pri* 
vately,  and  paid  by  or  responsible  to  him.* 

§  615.  How  when  Trustees,  eto.,  are  inooiporated. — The 
questions  presented  here  are  to  be  distinguished  from  those  aris- 
ing in  those  cases,  far  from  uniform,  in  which  the  liability  of 
incorporated  boards,  trustees  and  commissioners  was  involved, 
and  in  which  it  is  generally  held  that  where  an  incorporated  body 
is  charged  with  the  performance  of  a  public  duty  and  is  provided 
with  funds  for  its  performance,  it  may  be  charged  as  an  incorpo- 
rated body  for  its  neglect  in  performance.' 


*  Hannon  «.  Agnew,  96  N.  T.  4S9, 
where  tniBtees  of  the  Brooklyn  bridge 
were  held  not  liable  for  an  error  in 
Judgment  in  not  providing  a  sufficient 
police  force  on  the  bridge. 

t  Walsh  «.  Trustees,  96  N.  T.  427. 
In  this  case  trustees  of  Brooklyn 
bridge  Vere  held  to  be  "  either  agents 
of  the  State  or  agents  of  the  two  cities 
of  New  York  and  Brooklyn  for  the 
construction  of  the  bridge,  and  hence 
that  they  were  not  the  legal  superior 
of  the  laborers,  and  were  responsible 
only  for  their  own  personal  miscon- 
duct or  negligence."  Trustees  of 
schools  not  liable,  where  acting  gra- 
tuitously as  public  officers,  for  neg- 
lect of  persons  necessarily  employed 
by  them.  Donovan  «.  McAlpin,  85 
N.  Y.  185;  Bassett  «.  Fish.  75  N.  Y. 
803.  See  also  Lane  «.  Cotton,  1  Ld. 
Raym.  646;  Whitfield  o.  Le  Despen- 


cer,  Cowp.  754;  incholson  «.  Houn- 
sey.  15  East  884. 

*  See  BasseU  o.  Fish,  75  N.  Y.  at  p- 
810;  Hover  «.  Barkhoof,  44  K.  Y. 
118. 

«  Bassett«.  Fish,  75  N.  Y.  at  p.  810; 
Shepherd  v,  Lincoln,  17  Wend.  (N. 
Y.)250. 

>  See  Mersey  Docks  «.  Qibbs.  11  H. 
L.  Gas.  686;  Coe  0.  Wise,  5  Best  &  & 
489;  Winch  €.  Oonseryators,  L.  R  7 
G.  P.  458,  8  Eng.  Rep.  844  s.  c.  L.  R. 
9  G.  P.  878,  10  Eng.  Rep.  219;  Qla 
vin  «.  Rhode  Island  Hospital,  13  R.  I. 
411,  84  Am.  Rep.  675. 

Oontra,  Nugent  o.  Levee  Conunis- 
sioners,  68  Miss.  197;  McDonald  «. 
Massachusetts  Qeneral  Hospital,  190 
Mass.  482;  Fire  Ins.  Patrol  «.  Boyd, 
120  Penn.  St.  624,  6  Am.  8t  Rep. 
745. 
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CHAPTER  IV. 

OF  THE  LIABILITY  OP  JUDICIAL  0PPI0KR8  TO  PRIVATB 

ACTION. 


$  616i  Parpose  of  this  Chapter. 
617.  Who  meant  by  Judicial  Officer. 
6ia  Same  Subject— Judicial  Offi- 
oer— Quasi-judicial  Officer. 

I.   OUDICUL  OFFICBBB. 

4M.  Judicial  Officer  not  liable  for 
private  Action  for  Judicial 
Act  within  his  Jurisdic- 
tion. 

•620.  Same  Subject— Other  Reasons. 

621.  Tl&is  Immunity  from  Liability 
is  not  affected  by  Motive. 

422.  This  Immunity  extends  to  Ju- 
dicial Officers  of  all  Grades. 

'628.  Officer  must  have  acted  offi- 
cially. 

-624.  Jurisdiction  essential  to  this 
Immunity. 

•625.  Jurisdiction  defined — Jurisdic- 
tion of  the  Person^  of  the 
Subject-Matter,  of  the  Res. 

•626.  Act  must  be  confined  within 
his  Jurisdiction. 

-627.  Same  Subject— When  Juris- 
diction presumed — Superior 
and  inferior  Courts. 

•628.  Same  Subject^Judge  of  Supe- 
rior Court  liable  only  where 
there  is  a  clear  Absence  of 
all  Jurisdiction. 

-629.  Same  Subject— Distinction  be- 
tween  Absence  and  Excess 
of  Jurisdiction. 

680.  Same  Subject— Judge  of  infe- 
rior Court  liable  where  he 


acts  without  or  in  Excess  of 
his  Jurisdiction. 
g  681.  Same   Subject— Liability  for 
acting  under  void  Statute. 

682.  Same  Subject— Limitations  on 
Liability  of  inferior  Officer 
for  Error  in  assuming  doubt- 
ful Jurisdiction. 

688.  Same  Subject— Reasohs  as- 
signed for  this  Distinction. 

684.  Same  Subject— Officer  not  lia- 

ble when  Jurisdiction  is  as- 
sumed through  Mistake  of 
Pact 

685.  Judicial  Officer  is  liable  when 

be  acts  ministerially. 

n.  qUASI-JUDICIAL  OFFIOBBS. 

686.  In  general. 

687.  Quasi-Judicial  Punctiona  de- 

fined. 

688.  Quasi- Judicial  Officer  exempt 

from  civil  Liability  for  his 
official  Actions. 

639.  Same  Subject— To  what  Offi- 

cers this  Rule  applies. 

640.  Same  Subject— Whether  Lia- 

bility affected  by  Motive. 

641.  Same   Subject— Officer   must 

keep  within   his   Jurisdic- 
tion. 

642.  Same  Subject— Quasi-Judicial 

Officer  liable  who  invades 
Rights  of  Property. 
648.  Same  Subject— Liable  where 
he  acts  ministerially. 


§  616.    Purpose  of  this  Chapter. — Coming  now  to  the  second 
^reat  olass  of  pablio  affairB,  it  is  proposed  .to  examine  into  the 
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liability  which  a  judicial  officer  may  incur  to  private  individnals 
while  exercising  or  assuming  to  exercise  the  authority  conferred 
upon  him. 

§  617.  Who  meant  by  Judicial  OfELoer. — By  the  term  judi- 
eial  officer  is  meant^  in  its  broad  sense,  whatever  public  officer  is 
invested  by  law  with  the  power  and  duty  of  exercising  judicial 
powers.     But — 

§  618.  Same  Subjeot-^udiolal  OfBoer,  Quasi-judicial  Oflioer. 
— In  deference  to  a  somewhat  extended  practice,  as  well  as  in 
view  of  certain  distinctions  supposed  to  exist,  the  term  judicial 
officer  will  here  be  used  to  signify  such  officers  as  exercise  judi- 
cial powers  in  courts  of  greater  or  less  jurisdiction,  i,  «.,  judges 
and  inferior  magistrates. 

On  the  other  hand  those  officers  who  are  called  upon  to  exer- 
cise judgment  and  discretion,  but  not  in  courtSy  will  be  designated 
by  the  term  ^uo^^-judicial  officers. 


.  JUDICIAL  OFFIOEBS. 

§  619.  Judicial  OfELoer  not  liable  to  private  Action  for  Judicial 
Act  within  his  Jurisdiction. — It  is  a  general  principle,  abund- 
antly sustained  by  authority  and  reason,  that  no  civil  action  can 
be  sustained  against  a  judicial  officer  for  the  recovery  of  dam- 
ages by  one  claiming  to  have  been  injured  by  the  officer's  judi- 
cial action  within  his  jurisdiction.*     From  the  very  nature  of  the 


'  Randall  «.  Brlgham,  7  Wall  (U. 
8.)  585;  Bradley  «.  Fisher,  18  Wall. 
(U.  8.)  835;  Fray  9.  Blackburn,  8  B. 
&  8.  576;  Floyd  «.  Barker,  12  Coke 
35;  Hire  €.  Sedgwick,  3  Roll.  109; 
Hammond  9.  Howell,  1  Mod.  184; 
Oroenvelt  o.  Burwell,  1  8alk.  896, 
1  Ld.  Raym.  454;  Miller  «.  8eare,  2 
Bl.  1145;  Mostyn  «.  Fabrigas,  1 
Clowp.  172;  Terry  v,  Huntington, 
Hard.  480;  Bushell's  Case,  1  Mod. 
119;GwinDe  v.  Pool,  Lutw.  290;  Ack- 
erly  o.  Parkinson,  3  Maule  &  8.  411; 
Gkimett  o.  Ferrand,    6  B.  &  G.  611: 


Miller  o.  Hope,  2  8haw  125;  Dicas  «. 
Lord  Brougham,  6  0.  &  P.  249; 
Houlden  e.  8mitb,  14  Ad.  &BL  (N. 
8.)  841,  19  L.  J.  Q.  B.  170;  Ward  «i 
Freeman,  2  Ir.  C.  L.  Rep.  460; 
Kemp  e.  Neville,  10  C.  B.  (K.  S.) 
528;  Scott  9.  Stansfleld,  8  L.  R.  £x. 
220;  Lowther  «.  Earl  of  Radnor,  8 
East  118;  Pike  o.  Carter,  8  Bing.78; 
Basten  «.  Carew,  8  B.  &  C.  658; 
Holroyd  «.  Breare,  2  B.  &  Aid.  478; 
Fawcett  «.  Fowlis,  7  B.  &  C.  894; 
Yates  «.  Lansing,  5  Johns.  (N* 
T.)  382,  9  Id,  895,  6  Am.  Dec.  290; 
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case,  the  officer  is  called  upon  by  law  to  exercise  his  judgmeni 
in  the  matter,  and  the  law  holds  his  duty  to  the  individaal  to  be 


L«oge  «.  Benedict,  78  N.  Y.  12,  39 
Am.  Rep.  80;  Phelps  «.  Sill,  1  Day 
(Oonn.)  816;  Morgan  «.  Dudley,  18  B. 
Men.  (Ky.)  693,  88  Am.    Dec  786; 
Piper  «.  Pearson,  2  Gray  (Hass.)  190, 
61  Am.  Dec.  488;  Clarke  «.  May,  2 
Gray  (Mass.)  410,  61  Am.  Dec.  470; 
£la  «.  Smith.  6  Gray  CMaas.)  186,  66 
Am.  Dec.  866;  Barkeloov.  Randall, 
4  Blackf.  and.)  476,  82  Am.  Dec.  46; 
Pratt  «.  Gardner,  2  Gush.  (Mass.)  68, 
48  Am.  Dec.  663 ;  Bailey  o.  W!ggins,6 
Harr.  (Del.)  463.   60  Am.   Dec.  660; 
Little  «.  Moore,4  N.  J.  L.  74,  7  Am. 
Dec.  674;  Gregory  «.  Brown,  4  Bibb. 
(Ky  )  38.  7  Am.  Dec.  781;  McOall  «. 
Ck>hen,  16  8.  Oar.  446,  42  Am.  Rep. 
641;  Groves.  Van  Duyn,  44  K.  J.  L. 
664,  48   Am.    Rep.  412;  Busteed  v. 
Parsons,  64  Ala.  898,  26  Am.  Rep. 
688;  Rains  «.  Simpson,  60  Tex.  496; 
82  Am.   Rep.  609;  Grider  «.  Tally, 
77  Ala.  423.  64  Am.    Rep.  66;  Jor- 
dan «.  Hanson,  49  N.  H.  199,  6  Am. 
Rep.  606;  Stone  «.    Graves,  8  Mo. 
148,  40  Am.  Dea  181 ;  Reid  v.  Hood, 
2  Mott  &   McO.  (a  0.)  168,  10  Am. 
Dec  682;  Wilson  o.  Mayor,  1  Denio 
(N.  T.)  696, 48  Am.  Dec  719;  Werth- 
eimer  9.    Howard,   80  Mo.   420,  77 
Am.  Dec.  628;  Cunningham  «.  Buck- 
lin,   8   Cowen  (N.  Y.)  178,  18  Am. 
Dec.   483;    Tompkins  o.    Sands,   8 
Wend.  (N.  Y.)  463,  34  Am.  Dec.  46; 
Batlero.  Potter,  17 Johns.  (N.  Y.)  146; 
Craig  «.  Burnett,  82  Ala.  728;  Carter 
0.  Dow,  16  Wi&  298;  Wall  «.  Trum- 
bull. 16  Mich.   238;  Clark  o.  Hold- 
ridge,  68  Barb.  (N.  Y.)61;  Evans  «. 
Foster,    1  K.    H.  874;  Burnham  «. 
Stevens,  88  K.   H.    347;  Ramsey  «. 
Riley.  18  Ohio  167;  Taylor  e.  Dore- 
laus,  16  N.  J.  478;  Morris  «.  Carey, 
27  K.  J.  877;  Mangold  «.  Thorpe,  88 
N.  J.  L.  184;  Hamilton  «.  Williams,  26 


Ala.  637;  Walker  v,  Hallock.  82  Ind. 
289;  Morrison  e.  McDonald,  21  Me. 
650 ;  Downing  0.  Herrick,  47  Me.  462; 
Londegan  o.  Hammer,  80  Iowa  608; 
Fuller  9.  Gould,  20  Yt.  648;  East 
River  Gas.  L.  Co.  v.  Donnelly,  93  N.Y. 
667;  Steele  v.  Dunham.  26  Wia  898; 
Porter  «.  Haight,  46  Cal.  681 ;  Har- 
man  «.  Brotherson,  1  Denio  (N.  Y) 
687;  Palmer  v,  Lawrence,  6  Lans.  (N. 
Y.)  282;  Chickering  s.  Robinson,  8 
Oush.  (Mass.)  648;  Way  o.  Townsend, 
4  Allen  (Mass.)  114;  Millard  e.  Jen- 
kins, 9  Wend.  (N.  Y.)  398;  Wick- 
ware  9.  Bryan,  11  Wend.  645;  Ray- 
mond e.  Bolles,  11  Cash.  (Mass.)  816; 
Lilienthal  e.  Campbell,  33  La.  Ann. 
600;  Pickett  «.  Wallace,  57  Cal.  656; 
BuUett  V.  Clement,  16  B.  Mon.  (Ey.) 
198;  Walkers.  Floyd,  4 Bit 
287;  Lining  «.  Bentham,  2  Bay  (8? 
C.)  1;  State  «.  Johnson,  2  Bay  (8.C.) 
885;  Brodie  o.  Rutledge,  2  Bay  69; 
Holcomb  V,  Cornish,  8  Conn.  375; 
Blythes.  Thompkins,  2  Abb.  (N.  Y.) 
Pr.  468;  Bvarts  v.  Kiehl,  103  N.  Y. 
296;  White  0.  Morse,  189  Mass.  163; 
Connelly  o.  Woods,  81  Kans.  869; 
Hughes  «.  McCoy,  —  Col.  — ,  19  Pac 
Rep.  674;  Merwin  s.  Rogers,  1  N.  Y. 
Sup.  Rep.  211.  2  Id.  896;  Irion  s. 
Lewi8,56  Ala.  190;  Harrison  s.  Clark, 
4  Hun  (N.  Y.)686:  CUrk  9.  Spicer,  6 
Eans.  440;  Garfield  «.  Douglass,  22 
HL  100,  74  Am.  Dec.  187;  Kennedy 
«.  Terrill,  Hard.  (Ey.)  490;  Johnson 
s.  Tompkins,  1  Bald.  (U.  6.  0.  C.) 
671;  Inos  «.  Winspear,  18  Cal.  897; 
Flack  s.  Harrington,  Breese  166, 12 
Am.  Dec.  170;  Revill  o.  Pettit,  8 
Mete.  (Ky.)  814;  Terrail  s.  Tinney, 
20  La.  Ann.  444;  Spencer  o.  Perry, 
17  Me.  418:  Sullivan  «.  Jones,  2  Gray 
(Mass.)  670;  Gmmon  o.  Raymond,  1 
Oonn.   40,  6  Am.  Dec.  200;  Jones  «. 
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performed  when  he  has  ezerciBed  it,  however  erroneons  or  disaB- 
trons  in  its  oonseqnences  it  may  appear  either  to  the  party  or  to 
others.  « 

A  number  of  reasons,  any  one  of  them  snfficient,  have  been 
advanced  in  support  of  this  mle.  Thns  it  is  said  of  the  jadge: 
^^  His  doing  jnstice  as  between  particular  individuals,  when  they 
have  a  controversy  before  him,  is  not  the  end  and  object  which 
were  in  view  when  his  court  was  created,  and  he  was  selected  to 
preside  over  or  sit  in  it.  Oourts  are  created  on  public  grounds; 
they  are  to  do  justice  as  between  suitors,  to  the  end  that  peace 
and  order  may  prevail  in  the  political  society,  and  that  rightB 
may  be  protected  and  preserved.  The  duty  is  public,  and  the 
end  to  be  accomplished,  is  public;  the  individual  advantage  or 
loss  results  from  the  proper  and  thorough  or  improper  and 
imperfect  performance,  of  a  duty  for  which  his  controversy  is 
only  the  occasion.  The  judge  performs  his  duty  to  the  pnblic 
by  doing  justice  between  individuals,  or,  if  he  fails  to  do  jnstice 
as  between  individuals,  he  may  be  called  to  account  by  the  State 
in  such  form  and  before  such  tribunal  as  the  law  may  have  pro- 
vided. But  as  the  duty  neglected  is  not  a  duty  to  the  individual, 
civil  redress,  as  for  an  individual  injury,  is  not  admissible."^ 

g  620.  Same  Subjeot— Other  Beasona. — Other  and  very  potent 
reasons  are  found  in  the  requirements  of  the  public  policy.  Thus 
it  is  said : 

<'  1.    The  necessary  result  of  the  liability  would  be  to  occupy 


Hughes,  5  S  &  R.  (Penn.)  208, 9  Am. 
Dec.  864;  Tracy  c.  Williams,  4  Conn. 
107,  10  Am.  Dec.  102;  Adkins  «. 
Brewer,  8  Cow.  (N.  Y.)  206. 16  Am. 
Dec.  264;  Kelly  «.  Rembert,  Harp.  L. 
65,  18  Am.  Dec.  648;  Biasell  9.  Gold, 
1  Wend.  (N.  Y.)  210,  19  Am.  Dec 
480;  Everston  «.  Button,  5  Wend. 
<N.  Y.)  281,  21  Am.  Dec  217;  Rogers 
V.  Mulllner,  6  Wend.  (N.  Y.)  597,  32 
Am.  Dec.  646;  State  «.  Pllnn,  8 
Blackf.  (Ind.)  72,  28  Am.  Dec.  880; 
Stewart  v.  Cooley.  23  Minn.  347,  28 
Am.  Rep.  690;  Doherty  «.  Munson, 
127  Mass.  495;  Truesdell  o.  Combs, 
38  Ohio  St  186;  Jones  «.  Brown,  64 


Iowa  74,  87  Am.  Rep,  186;  Bell  v 
McEinney,  68  Miss.  187;  Heard  t. 
Harris,  68  Ala.  48;  Booock  «.  Coch- 
ran. 82  Hun  (N.  Y.)621 ;  Johnston  «. 
Moorman.  80  Va.  181;  Ambler  o. 
Church,  1  Root  (Conn.)  211;  Wilcox 
t.  Williamson,  61  Miss.  810;  Mills  o. 
OoUett,  6  Binff,  85;  WoodraiT  t. 
Stewart,  63  Ala.  206;  Cooke  «.  Bangs, 
81  Fed.  Rep.  640;  Kennedy  «.  Bar 
nett,  64  Penn.  St  141 ;  Ross  «.  Griffin, 
68  Mich.  6;  Borden  v.  State,  11  Ark. 
619,  64  Am.  Dec.  217;  Elmore  fi 
OTerton,  104  Ind.  848,  64  Am.  Rep. 
848. 
*  Cooley  on  Torts  (Ist  ed.)  880. 
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the  judge's  time  and  mind  with  the  defense  of  his  own  interests, 
when  he  should  be  giving  them  np  wholly  to  his  public  datiesi 
thereby  defeating  to  some  extent  the  very  purpose  for  which  his 
•office  was  created. 

2.  The  effect  of  putting  the  judge  on  his  defense  as  a  wrong, 
doer  necessarily  is  to  lower  the  estimation  in  which  his  office  is 
held  by  the  public,  and  any  adjudication  against  him  lessens  the 
weight  of  his  subsequent  decisions.     *    »    * 

3.  The  civil  responsibility  of  the  judge  would  often  be  an 
incentive  to  dishonest  instead  of  honest  judgments,  and  would 
invite  him  to  consult  public  opinion  and  pnblic  prejudices  when 
he  ought  to  be  wholly  above  and  uninfluenced  by  them.   ♦    ♦    ♦ 

4;.  Such  civil  responsibility  would  constitute  a  serious  obstruc- 
tion to  justice,  in  that  it  would  render  essential  a  large  increase 
in  the  judicial  force,  not  only  as  it  would  multiply  litigation,  but  x^ 
418  it  would  open  each  case  to  endless  controversy.  ♦  ♦  ♦  If 
*  one  judge  can  be  tried  for  his  judgment,  the  one  who  presides 
on  the  trial  may  also  be  tried  for  his,  and  thus  the  process  may 
go  on  until  it  becomes  intolerable. 

6.  But  where  the  judge  is  really  deserving  of  condemnation, 
a  prosecution  at  the  instance  of  the  State  is  a  much  more  effec- 
tual method  of  bringing  him  to  account  than  the  private  suit 
"*  *  *  It  may  require  the  facts  of  many  cases  to  establish 
the  fault ;  it  may  be  necessary  to  show  the  official  action  for 
years.  Where  an  officer  is  impeached,  the  whole  official  career 
is  or  may  be  gone  into;  in  that  case  one  delinquency  after 
another  is  perhaps  shown— each  tends  to  characterize  the  other, 
and  the  whole  will  enable  the  triers  to  form  a  just  opinion  of  the 
official  integrity.  But  in  a  private  suit  the  party  would  be  con- 
flned  to  the  facts  of  his  own  case;  it  is  against  inflexible  rules 
that  one  man  should  be  allowed  to  base  a  recovery  for  his  own 
benefit  on  a  wrong  done  to  another,  and  could  it  be  permitted, 
the  person  first  wronged,  and  whose  right  to  redress  would  be  as 
complete  as  any,  would  lose  his  advantage  by  the  very  fact  that 
he  stood  first  in  the  line  of  injured  persons."  To  these  is  to 
he  added  another : 

6.    Judicial  offices  would  never  be  accepted  by  any  man  of 
landing,  reputation  or  financial  worth,  ^if,  at  the  peril  of  his 
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fortane,  he  must  jastif  j  his  jadgraents  to  the  satisfaction  of  a 
jnrj  summoned  by  a  dissatisfied  litigant  to  review  them."  ^ 

^'Whenever,  therefore/'  continues  the  distinguished  jndge 
whose  language  has  been  quoted,  '^the  State  confers  judicial 
powers  upon  an  individual,  it  confers  them  with  full  immunity 
from  private  suits.  In  effect,  the  State  says  to  the  officer  that 
these  duties  are  confided  to  his  judgment;  that  he  is  to  exercise 
his  judgment  fully,  freely  and  without  favor,  and  he  may  exer- 
cise it  without  fear;  that  the  duties  concern  individuals,  but 
they  concern  more  especially  the  welfare  of  the  State,  and  the 
peace  and  happiness  of  society ;  that  if  he  shall  fail  in  a  faithful 
discharge  of  them  he  shall  be  called  to  account  as  a  criminal ; 
but  that  in  order  that  he  may  not  be  annoyed,  disturbed  and 
impeded  in  the  performance  of  these  high  functions,  a  diseatis- 
tied  individual  shall  not  be  suffered  to  call  in  question  his  official 
action  in  a  suit  for  damages.  This  is  what  the  State,  speaking 
^by  the  mouth  of  the  common  law,  says  to  the  judicial  officer."  * 

§  62L  This  Immunity  from  Liability  is  not  affooted  by 
Motives. — This  immunity  of  judicial  officers  from  civil  liability 
is  not  affected  by  the  motives  with  which  they  are  alleged  to 
have  performed  their  duties.  If  the  officer  be  in  fact  corrupt,, 
the  public  has  its  remedy,  but  the  defeated  suitor  cannot  be  per* 
mitted  to  obtain  redress  against  the  judge  by  alleging  that  the 
judgment  against  him  was  the  result  of  corrupt  or  malicious 
motives.* 


'  Oooley  on  Torts  (Ist  ed.)  406-^408. 

sCooley  on  Torts  (Ist  ed.)  408-409, 
quoted  and  approved  in  Hughes  o. 
McCoy,  —  Oolo.  — .  19  Pac.  Rep.  674; 
Johnston  «.  Moorman,  80  Ya.  181, 
139; 

s  Bradley  «.  Fisher,  18  Wall.  (U.  &) 
835;  Fray  «.  Blackburn,  8  Best  & 
Smith,  576;  Floyd  v.  Barker,  12  Coke 
25;  Rains  v.  Simpson,  50  Tex.  495.  82 
Am.  Rep.  609;  Weaver©.  Devendorf, 
8  Denio  (N.  Y.)117:  Pratt «.  Cku:dner, 
2  Cush.  (Mass.)  68,  48  Am.  Dec.  652; 
Cunningham  «.  Bucklin,  8  Cowen  (N. 
T.)  178,  18  Am.  Dec.  432;  Stone  «. 
Graves,  8  Mo.  148,  40  Am.  Dea  131 ; 


Johnston  «.  Moorman,  80  Ya.  181; 
Henke  v.  McCord,  55  Iowa  878;  Jones 
e.  Brown,  54  Iowa  74,  87  Am.  Rep. 
185;  Green  v,  Talbot,  86  Iowa  499; 
Wasson  o.  Mitchell,  18  Iowa  153; 
Merwin  e.  Rogers,  1  N.  Y.  Sup.  Rep. 
211,  2  id.  896;  Hughes  «.  McCoy.  — 
Colo.  — .  19  Pac.  Rep.  674;  Irion  9. 
Lewis,  56  Ala.  190;  Heard  «.  Harris^ 
68  Ala.  48;  Evans  «.  Foster,  1  N.  H. 
877;  2  Saunds  PI.  &  Ex.  618;  Bsr^ 
nardiston  «.  Soame,  1  East.  566,  n.; 
Stowball  «.  Ansell,  Comb.  116;  Qti- 
nett  9.  Ferrard,  6  B.  &  0.  611;  Dicas 
V.  Lord  Brougham,  6  C.  &  P.  249; 
Brittain  «.  Kinnaird,  1  Bred.  &  BiDg. 
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The  reaBOHB  for  this  rule  have  been  well  stated  by  Mr.  Justice 
Field  as  follows :  '^  Controversies  involving  not  merely  great 
pecuniary  interests,  but  the  liberty  and  character  of  the  parties, 
and  consequently  exciting  the  deepest  feelings,  are  being  con- 
stantly determined  in  the  courts,  in  which  there  is  great  conflict 
in  the  evidence  and  great  doubt  as  to  the  law  which  should  gov- 
ern their  decision.  It  is  this  class  of  cases  which  imposes  upon 
the  judge  the  severest  labor,  and  often  creates  in  his  mind  a 
painful  Sense  of  responsibility.  Yet  it  is  precisely  in  this  class 
of  cases  that  the  losing  party  feels  most- keenly  the  decision 
against  him,  and  most  readily  accepts  anything  but  the  sound- 
ness of  the  decision  in  explanation  of  the  action  of  the  judge. 
Just  in  proportion  to  the  strength  of  his  convictions  of  the  cor- 
rectness of  his  own  view  of  the  case,  is  he  apt  to  complain  of 
the  judgment  against  him,  and,  from  complaints  of  the  judg- 
ment, to  pass  to  the  ascription  of  improper  motives  to  the  judge. 
When  the  controversy  involves  questions  affecting  large  amounts 
of  property,  or  relates  to  a  matter  of  general  public  concern,  or 
touches  the  interests  of  numerous  parties,  the  disappointment 
occasioned  by  an  adverse  decision  often  finds  vent  in  imputations 
of  this  character,  and  from  the  imperfection  of  human  nature, 
this  is  hardly  a  subject  of  wonder.  If  civil  actions  could  be 
maintained  in  such  cases  against  the  judge,  because  the  losing 
party  should  see  fit  to  allege  in  his  complaint  that  the  acts  of  the 
jadge  were  done  with  partiality,  or  maliciously  or  corruptly,  the 
protection  essential  to  judicial  independence  would  be  entirely 
swept  away.  Few  persons  sufficiently  irritated  to  institute  an 
action  against  a  judge  for  his  judicial  acts,  would  hesitate  to 
ascribe  any  character  to  the  acts  which  would  be  essential  to  the 
maintenance  of  the  action. 

If  upon  such  allegations  a  judge  could  be  compelled  to  answer 
in  a  civil  action  for  his  judicial  acts,  not  only  would  his  office 
be  degraded  and  his  usefulness  destroyed,  but  he  would  be  sub- 
jected for  his  protection  to  the  necessity  of  preserving  a  com- 
plete record  of  all  the  evidence  produced  before  him  in  every 

441;  Barhyte  e.  Shepherd,  85  N.  Y.  5  Johns.  (N.  Y.)  283, 9  Id,  414,  6  Am. 

242;  Wilson  v.  Mayor,  1  Denio  (N.  Y.)  Dec.  290;  Jordan  o.  Hanson,  49  19.  H. 

599,  48  Am.  Dec.  719;  Steele  o.  Dun-  202,  6  Am.  Rep.  508;  Little  v.  Moore^ 

ham,  26  Wis.  896;  Yates  v.  Lansing,  4  N.  J.  L.  74,  7  Am.  Dec  674. 
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litigated  case,  and  of  the  authorities  cited  and  argnments  pre- 
sented, in  order  that  he  might  be  able  to  show  to  the  judge 
before  whom  he  might  be  summoned  by  the  losing  party^and 
that  judge  perhaps  one  of  an  inferior  jurisdiction — that  he 
decided  as  he  did  with  judicial  integrity ;  and  the  second  judge 
would  be  subjected  to  a  similar  burden  as  he  in  his  turn  might 
also  be  held  amenable  by  the  losing  party."  ^ 

§  622.  This  Immunity  extends  to  Judicial  Offioen  of  all 
Grades. — This  exemption  from  civil  action  extends  to  every 
judicial  oflScer  of  whatever  grade, — from  the  highest  judge  in 
the  land  to  the  humblest  justice  who  tries  petty  cases.'  Who- 
ever is  invested  by  law  with  judicial  powers,  whether  of  high  or 
low  degree,  cannot  be  called  to  account  to  the  private  individual 
for  his  judicial  acts  within  his  jurisdiction,  although,  as  has  been 
seen,  the  aggrieved  party  may  allege  that  the  act  was  corrupt  or 
malicious.*  For  such  acts,  the  officer  must  account  only  to  his 
conscience  and  the  State. 

§  628.  OfELoer  must  have  acted  officially. — ^It  is  indispenBar 
ble  to  this  exemption  that  the  officer  shall  have  assumed  to  act 
as  such  by  virtue  of  the  authority  vested  in  him  by  law.*    For 


1  In  Bradley  «.  Fisher,  18  Wall.  (XT. 
8.)  885. 

>  Qamett  o.  Ferrand,  6  B.  &  G.  Oil; 
Butler  «.  Potter,  17  Johns.  (N.  Y.) 
145;  Pratt «.  G^dner,  3  Gush.  (Mass.) 
63,  48  Am.  Dec.  652;  Carter  €.  Dow, 
16  Wis.  298;  Wall  «.  Trumbull,  16 
Mich.  228;  Waldron  «.  Berry.  51  N. 
H.  186;  Wilson  c.  Mayor,  1  Denio  (N. 
Y.)  595,  43  Am.  Dec.  719;  Cole  v 
Trustees,  27  Barb.  (N.  Y.)  218;  Kav- 
anagh  «.  Brooklyn,  88  Barb.  (N.  Y.) 
282;  Mills  v,  Brooklyn,  82  N,  Y.  489; 
Weaver  9,  Devendorf,  3  Denio  (N.  Y.) 
117;  Johnston  v.  Moorman,  80  Ya. 
181;  Irion  v,  Lewis,  56  Ala.  190;  Mer- 
win  «.  Rogers,  1  N.  Y,  Sup.  Rep.  211, 
2  Id,  896;  Ayers  «.  Russell,  8  N.  Y. 
Sup.  Rep.  888;  Rains  o.  Simpson,  60 
Tex.  495,  82  Am.  Rep.  609;  AUec  «. 
Reece,  89  Fed.  Rep.  841. 

*  There  are,  in  some  of  the  cases. 


dicta  to  the  effect  that  inferior  Judicial 
official  officers  and  magistrates  may 
be  held  liable  for  the  judicial  acts, 
even  though  acting  within  their  Juris- 
diction, if  they  were  actuated  by  oo^ 
rupt  or  malicious  motives^  but  they 
are  not  sustained  by  the  authoritiea 
As  is  said  in  Irion  o.  Lewis,  56  Ala. 
190,  196.  "  In  support  of  such  action, 
even  when  the  Judicial  error  com- 
plained of  is  corrupter  malicious, few 
authorities  can  be  found." 

See  also  Johnston  v.  Moorman.  80 
Ya.  181;  Merwin  v.  Rogers,  2  N.  Y. 
Sup.  Rep.  896;  Stone  e.  Graves,  8  Ma 
148,  40  Am.  Dec.  181. 

The  subject  is  also  ably  and  fully 
discussed  in  Mangold  «.  Thorpe,  88 
N.  J.  L.  184 

«  Lange  «.  Benedict,  78  K.  Y.  12^ 
29  Am.  Rep.  80. 
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his  own  private  wrongs  he  is  liable  like  any  other  individnal^ 
and  his  official  character  affords  him  no  protection. 

§  624.  Jurisdiotlon  essential  to  this  Tmninnlty. — So  in  order 
that  there  shall  be  this  immunity  from  civil  action,  the  act  done 
by  the  officer  must  have  been  done  in  a  matter  within  his  juris- 
diction/  By  this  is  meant,  when  the  officer  assumed  to  do  the 
act  as  a  jndge,  that  he  had  judicial  jurisdiction  both  of  the  per* 
son  or  thing,  if  any,  acted  upon,  and  of  the  subject-matter  in 
respect  of  which  it  was  done.' 

§  625.  Jurisdiotion  defined— Jurisdiotlon  of  the  Person,  of 
the  Sal:(jeot-]([atter,  of  the  Bes. — Jurisdiction  in  a  judge  has  been 
defined  as  the  authority  of  law  to  act  officially  in  the  matter  then 
in  hand.' 

JuriadicUan  of  theperaan  exists  when  the  person  acted  upon 
is  before  the  judge,  either  constructively  or  in  fact,  by  reason  of 
the  service  upon  him  of  appropriate  process  duly  issued  and  exe- 
cuted or  by  his  voluntary  appearance.^ 

Jurisdiction  of  the  syhjeet-maUer  exists  when  the  officer  pos- 
sesses the  power  lawfully  conferred  to  deal  with  the  general  sub- 
ject involved  in  the  action.' 

Jurisdiction  of  the  subject-matter  does  not  mean[that  the  offi- 
cer has  by  the  appropriate  and  proper  procedure  brought  the 
particular  matter  in  question  within  his  jurisdiction, — whether 
he  has  done  so  or  not  is  often  the  point  most  difficult  to  deter- 


>  See  generally  cases  cited  in  note 

1  to  §  620,  mipra. 

See  also  Wright «.  Boubb,  18  Neb. 
284;  Estopinai  o.  Peyroux,  87  La 
Ann.  477;  Truesdell  «.  Combs,  88 
Ohio  St.  186;  Patzack  «.  Yon  Gerich- 
ten,  10  Mo.  App.  424;  Holtzman  «. 
Bobinson,  2  McAr.  (D.  0.)  620;  Kib- 
Ung  «.  Clark,  68  Yt.  879;  Hitch  o. 
Ijambright,  66  Ga.  228;  Mangold  «. 
Thorpe,  88  N.  J.  L.  184;  BuUett  v, 
Clement,  16  B.  Mon.  (Ey.)  103;  Wal- 
ker «.  Floyd,  4  Bibb.  (Ky.)  237;  Lin- 
ing  «.  Bentham,  2  Bay  (S.  C.)  1.  State 
••  Johnson,  2  Bay  38o;  Reid  e.  Hood, 

2  Nott  ab  McC.  (S.  C.)  168,  10  Am. 


Dec  682;  Holcombe.  Cornish,  8  Conn. 
876;  Blythe  «.  Thompkins,  2  AbU 
(N.  Y.)  Pr.  468;  Downing  v.  Herrick, 
47  Me.  462;  Gregory  «.  Brown,  4 
Bibb.  (Ky.)  28,  7  Am.  Dec.  731;  Lit- 
tle «.  Moore,  4  N.  J.  L.  74,  7  Am. 
Dec.  674;  Chickerfng  v,  Robinson,  8 
Oush.  (Mass.)  648. 

•  Lange  •.  Benedict,  78  N.  Y.  12, 
20  AuL  Rep.  80. 

•  Cooley  on  Torts  (Ist  ed.)  417. 

«  Lange  «.  Benedict,  78  N.  Y.  12, 20 
Am  Rep.  80;  Cooper  e.  Reynolds,  10 
Wall.  (U.  S.)  808,  816. 

•  Hunt  «.  Hunt,  72  N.  Y.  217,  28 
AnL  Rep.  120. 
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mine; — but  it  means  that  he  is  bj  law  invested  with  authority  to 
deal  with  similar  cases, — with  cases  of  that  class.' 

JurisdioHon  qf  the  resis  obtained  bj  a  seizare  under  prooesB 
of  court,  whereby  it  is  held  to  abide  such  order  as  the  court  may 
make  concerning  it.' 

§  626.  Act  must  be  oonflned  within  his  Juiisdiotion, — ^And 
not  only  must  the  jadge  have  jurisdiction  of  the  person  and  the 
subject-matter,  bnt  the  act  most  be  confined  within  that  jarisdio- 
tion.  It  must  have  been  done  while  he  was  acting  as  a  judge  in 
his  judicial  capacity  and  within  his  jurisdiction.'  ^^For,"  as  has 
been  said,  ^^  it  is  plain  that  the  fact  that  a  man  sits  in  the  seat  of 
justice,  though  having  a  dear  right  to  sit  there,  will  not  protect 
him  in  every  act  which  he  may  choose  or  chance  to  do  there. 
Should  such  an  one,  rightfully  holding  a  court  for  the  trial  of 
civil  actions,  order  the  head  of  a  bystander  stricken  ofi,  and  be 
obeyed,  he  would  be  liable."  * 

80  where  a  judge  of  a  municipal  court  was  charged  with  mali- 
ciously conspiring  with  others  to  institute  in  his  court  a  malicious 
prosecution  against  the  plaintifE,  it  was  held  that  the  defendant's 
judicial  character  was  no  defense,  for  the  act  of  entering  into 
such  an  agreement  was  not  done  in  the  course  of  any  judicial 
proceeding,  or  in  the  discharge  of  any  judicial  function  or 
duty.' 

§  627.  Same  Subject— When  Jurisdiction  presumed— Supe- 
rior and  inferior  Courts. — A  marked  distinction  is  made  by  the 


1  By  Jurisdiction  over  the  subject- 
matter  is  meant  the  nature  of  the 
cause  of  action  and  of  the  relief 
sought;  and  this  is  conferred  by  the 
soTereign  authority  whicb  organizes 
the  court,  and  is  to  be  sought  for  in 
the  general  nature  of  its  powers  or  in 
authority  specially  conferred."  Mil- 
LEB,  J.,  in  Cooper  e.  Reynolds,  10 
Wall.  (U.  S.)  808.  816. 

«  Cooper  V.  Reynolds,  10  Wall  (U. 
8.)  808,  817. 

«Langeo.  Benedict,  78  K.  Y.  12, 29 
Am.  Rep.  80. 

*  FoLGBB,  J.,  in  Lange  v,  Benedict, 
Mupra, 


•  Stewart «.  Cooley,  28  Minn.  847, 
28  Am.  Rep.  690.  As  to  this  case 
Judge  CooLBT  says:  "The  wrongful 
act  on  the  part  of  the  Judge  here 
must  have  consisted  in  the  issuing 
of  process;  and  as  to  that,  he  could 
have  had  no  discretion  if  the  com- 
plaint was  sufficient,  or,  if  he  had,  it 
was  a  judicial  discretion,  and  to  hold 
him  liable  by  charging  some  bad  mo- 
tiTe  lying  back  of  it,  seems  to  come 
directly  within  the  condemnation  of 
Bradley  v.  Fisher,  18  Wall.  885, 
above  referred  to."  Cooley  on  Torts 
(1st  ed.)  p.  412,  notes. 
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law  between  courts  of  general  and  superior  jarisdiction,  and 
thoee  of  limited  and  inferior  jarisdiction.  In  favor  of  the 
former,  it  is  presumed  that  they  have  not  acted  without  jarisdic- 
tion. Whoever  assails  them,  therefore,  on  that  ground,  mast  be 
prepared  to  show  wherein  the  lack  of  jurisdiction  consists.^ 

No  sach  presumption,  on  the  contrary,  is  indulged  in  favor  of 
courts  whose  jurisdiction  is  limited  and  inferior.  In  such  a  case 
the  jurisdiction  must  be  made  to  appear, — that  is,  it  must  appear 
by  the  record  itself.  If,  therefore,  the  court  acquires  jurisdiction 
only  in  a  certain  way,  or  by  certain  procedure,  or  upon  a  certain 
contingency,  this  pre-requisite  must  appear  upon  the  face  of  the 
proceedings  to  have  existed  in  the  manner  and  to  the  extent 
required,  or  the  proceedings  must  fail.  Whoever  relies  upon  the 
judgment  of  such  a  court  must  establish  every  fact  necessary  to 
give  it  jurisdiction." 

This  distinction  becomes  of  great  importance  in  determining 
the  liability  of  the  judicial  officer  who  has  erroneously  assumed 
jurisdiction,  or  has  erroneously  decided  that  the  power  to  do  a 
certain,  act  is  within  the  jurisdiction  conferred  upon  him. 
Thus— 

§  628.  Same  Sul]deot— Judge  of  superior  Court  liable  only 
where  there  is  clear  Absenoe  of  all  Jurisdiotion. — ^The  presump- 
tion being  that  courts  of  general  and  superior  jurisdiction  have 
not  exceeded  their  authority,  it  is  well  settled  that  the  judges  of 
such  courts  can  only  be  held  liable  in  a  civil  action  in  those  cases 
in  which  there  is  a  clear  absence  of  all  jurisdiction  whatever.* 
That  he  merely  exceeded  his  jurisdiction  is  not  enough.* 


1  Lowry  o.  Srwin,  6  Rob.  (La.)  192, 
89  Am.  Dec.  556;  Palmer  v.  Oakley, 
2  Doug.  (Mich.)  483,  47  Am.  Dec. 
41 ;  Kenney  v,  Greer,  13  111.  482,  54 
Am.  Dea  439;  Reynolds  v,  Stans- 
bury.  20  Ohio  344,  55  Am.  Dec.  459. 

sRossitm'  V.  Peck,  3  Gray  (Mass.) 
589;  Case  «.  Woolley,  6  Dana  (Ey.) 
17,  8S  Am.  Dec.  54:  Bloom  v.  Bur- 
dick,  1  Hin  (N.  Y.)  180,  37  Am.  Dec. 
299;  Lowry  v.  Erwin,  6  Rob.  (La.) 
192,  89  Am.  Dec.  556;  Levy  v.  Bhur- 


man,  6  Ark.  182,  42  Am.  Dec.  690; 
Gay 9.  Lloyd,  1  Greene  (Iowa)  78,  46 
Am.  Dec.  499;  Palmer  9.  Oakley,  2 
Doug.  (Mich,)  433,  47  Am.  Dec.  41 ; 
Spear  «.  Garter,  1  Mich.  19,  48  Am. 
Dec.  688;  Eenney  v,  Greer,  18  111. 
432,  54  Am  Dec.  489;  Reynolds  v. 
Btansbury,  20  Ohio  344,  55  Am.  Dec. 
459;  Tucker  o.  Harris,  18  Ga.  1,  58 
Am.  Dec.  488. 

•  Bradley  v.  Fisher.  18  Wall.  (U.  B.) 
835;  Randall  «.    Brigham,   7  WaU. 


« Bradley  «.  Fisher,  13  Wall.  (U.  S.)  385. 
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§  629.     Same  Subject— Distinotion  between  Absenoe  and  Bs- 
oeae  of  Jnrisdiotion. — In  the  leading  case '  upon  this  subject  in 
the  United  States,  it  is  said  '^  A  distinction  must  be  obseired 
between  excess  of  jurisdiction,  and  the  clear  absence  of  all  juris- 
diction oFer  the  subject-matter.     Where  there  there  is  deariy 
no  jurisdiction  over  the  subject-matter,  any  authority  exeroieed 
is  a  usurped  authority,  and  for  the  exercise  of  such  authority, 
when  the  want  of  jurisdiction  is  known  to  the  judge,  no  excase 
is  permissible.    But  where  jurisdiction  over  the  subject-matter 
is  invested  by  law  in  the  judge,  or  in  the  court  which  he  hold% 
the  manner  and  extent  in  which  the  jurisdiction  shall  be  exe^ 
cised,  are  generally  as  much  questions  for  his  determination  as 
any  other  questions  involved  in  the  case,  although  upon  the  oo^ 
rectness  of  his  determination  in  these  particulars  the  validity  of 
his  judgment  may  depend.    Thus,  if  a  probate  court,  invested 
only  with  authority  over  wills  and  the  settlement  of  estates  of 
deceased  persons  should    proceed  to    try    parties    for    public 
offenses,  jurisdiction  over  the  subject  of  offenses  being  entirely 
wanting  in  the  court,  and  this  being  necessarily  known  to  its 
judge,  his  commission  would  afford  no  protection  to  him  in  the 
exercise  of  the  usurped  authority.     But  if,  on  the  other  hand,  a 
judge  of  a  criminal  court,  invested  with  general  criminal  juris- 
diction over  offenses  committed  within  a  certain  district,  should 
hold  a  particular  act  to  be  a  public  offense,  which  is  not  by  the 
law  made  an  offense,  and  proceed  to  the  arrest  and  trial  of  a 
party  charged  with  such  act,  or  should  sentence  a  party  convic- 
ted to  a  greater  punishment  than  that  authorized  by  the  law  upon 
its  proper  construction,  no  personal  liability  to  civil  action  for 
such  acts  would  attach  to  the  judge,  although  those  acts  would  be 
in  excess  of  his  jurisdiction,  or  of  the  ^^I'lBdiction  of  the  court 
held  by  him,  for  these  are  particulars  for  his  judicial  considera- 
tion whenever  his  general  jurisdiction  over  the  subject-matter  is 
invoked." 


(U.    8.)  528;    Calder  v.    Holket,    8         >  Bradley  v,  Fisher,   18  Wall.  (XL 

Moore  38,  75.  B.)885,  352,  perFiSLD,  J.,  Lange  n 

A  United  SUtes  district  Judge  is  Benedict,  78  N.  Y.   12,  20  Am.  Rep. 

within   this   exemption.      Lange  «.  80;  McCallv.  Cohen,  16  S.  C.  445,  42 

Benedict,     78  K.    T.    12,    29   Am.  Am.  Rep.  d41. 
Rep.  80. 
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§  630.  Same  Sul^jeot— Judge  of  inferior  Court  liable  where 
he  aots  without  or  in  Sxoess  of  hia  Juriadiotion. — When,  how* 
ever,  the  qneetion  arises  in  reference  to  an  inferior  judge  or 
magistrate  a  somewhat  different  rule  applies.  The  judge  of  a 
court  of  inferior  or  limited  jnrisdiction,  or  a  justice  or  magis- 
trate exercising  limited  and  inferior  powers,  is  as  free  to  exercise 
hia  judicial  judgment  or  discretion  and  is  as  exempt  from  liability 
for  the  exercise  of  his  judicial  powers  within  the  limits  of  hia 
jurisdiction,  aa  the  judge  of  a  court  of  general  or  superior  pow- 
ers, no  matter  how  mistaken  or  erroneous  his  judgment  may 
be,'  or  how  corrupt  or  malicious  may  be  the  motives  with  which 
it  is  alleged  he  was  inspired.' 


>  Mangold  v.  Thorpe,  88  K.  J.  L. 
184;  Hitch  o.  Lambright,  66  Ga.  228; 
Irion  V,  Lewis,  66  Ala.  190;  Johnston 
«.  Moorman,  80  Ya.  181;  Heard  «. 
Harris,  68  Ala.  48;  Bell  o.  McEin* 
ney,  68  Miss.  187;  Abramsv.  Carlisle, 
18  8.  0.  242;  Walker  v.  Floyd,  4 
Bibb  (Ky.)  287;  Gregory  v.  Brown,  4 
Bibb  28,  7  Am.  Dec.  781 ;  Bullitt  «. 
dement,  16  B.  Mon.(Ky.)  198;  Lin- 
ing 9.  Bentham,  2Bay  (S.  C.)  1;  State 
e.  Johnson,  2  Bay  885;  Reid«.  Hood, 
2  Kott  &  McC.  (S.  C.)  168,  10  Am. 
Dec.  682;  Downing  e.  Herrick,  47 
Me.  462;  Little  e.  Moore,  4  N.  J.  L. 
74,  7  Am.  Dec.  674;  Ohickering«. 
Robinson,  8  Cnsh.  (Mass.)  548. 

A  Justice  is  not  liable  who  errone- 
ously dismisses  an  action  for  the  non- 
appearance of  the  plaintifF ,  Hitch  «. 
Lambright,  66  Ga.  228;  or  who  erro- 
neously decides  that  the  circumstan- 
ces proved  are  sufficient  to  authorize 
him  to  issue  a  warrant.  Mangold  «. 
Thorpe,  88  N.  J.  L.  184;  or  for  fail- 
ing to  render  judgment  within  the 
time  prescribed  by  law,  Evarts  e. 
Kiehl,  102  N.  T.  296;  or  for  issu- 


ing an  attachment  upon  an  affidavit 
alleging  a  debt  to  be  due,  although 
it  appeared  by  the  note  filed  with 
him  that  it  was  not  due,  Connelly 
9,  Woods,  81  Eans.  859;  nor  for 
erroneously  awarding  Judgment  for 
costs  in  a  case  where  he  had  no 
authority  to  do  so,  1¥hite  e.  Morse, 
189  Mass.  162;  Downing  «.  Herrick, 
47  Me.  462.  See  also  Butler  «.  Potter» 
17  Johns.  (N.  T.)  145;  nor  for  com- 
mitting slaves  as  runaways  having 
determined,  though  erroneously,  that 
they  were  such,  Bullitt  e.  Clement, 
16  B.  Mon.  (Ky.)  198;  nor  for  any 
other  erroneous  decision  upon  a  mat- 
ter within  his  Jurisdiction,  Walker  e. 
Floyd,  4  Bibb  (Ky.)  287;  Holcomb  v. 
Cornish,  8  Conn.  875;  nor  for  an 
error  of  Judgment  in  taking  a  recog- 
nizance on  appeal  in  insufficient 
form,  Chickering  v.  Robinson,  8 
Cush.  (Mass.)  648;  nor  for  an  error 
in  Judgment  in  determining  the  suffi. 
ciency  of  bail;  Lining  e.  Benthan,  2 
Bay  (8.  C.)  1.  See  also  State  v.  John- 
son, 2  Bay,  886;  nor  for  erroneously 
deciding  that  plaintiff  was  entitled  to 


t  Mangold  «.  Thorpe,  88  N.  J.  L.      211,  2  Id.  896;  Hughes  e.  McCoy,  — 
184;  Irion   «.    Lewis,  56   Ala.  190;      Colo.  — ,  19  Pao.  Rep.  674. 
Merwin  «.  Bogers,  1  N.  T.  Sup.  Rep. 
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Bat,  on  the  other  hand,  if  he  nsurps  jariadiction  where  bylaw 
he  has  none,  or  if  he  acts  withoat  jarisdiction  of  the  person  or 
the  subject-matter,  or  if  he  exceeds  the  limits  of  the  jurisdiction 
lawfully  conferred  upon  him,  he  is  held  to  be  liable  in  damages 
to  the  party  injured  thereby,  notwithstanding  that  he  was  acting 
in  good  faith  in  the  honest  endeavor  to  discharge  his  duty  and 
with  the  best  of  motives.' 


an  immediate  execution,  Abrams  •• 
Carlisle,  18  8.  C.  242.  See  also 
Keeler  e.  Woodard,  4  Ghand.  (Wis.) 
84;  or  for  erroneously  making  a 
writ  returnable  at  a  wrong  time,  Reid 
c.  Hood,  2  Nott  &  HcG.  (S.  C.)  168, 
10  Am.  Dec.  582;  or  for  erroneously 
granting  a  rehearing  and  altering 
bis  previous  Judgment,  Gregory  «. 
Brown,  4  Bibb  (Ky.)  28,  7  Am.  Dea 
781 ;  or  for  erroneously  entering  judg- 
ment and  issuing  execution  against  a 
defendant  upon  the  confession  of 
Judgment  by  a  co-defendant.  Little 
0.  Moore,  4  K.  J.  L.  74,  7  Am.  Dec^ 
874;  nor  for  erroneously  refusing  to 
grant  an  appeal,  It  being  a  Judicial 
act,  Jordan  v.  HauBon.  49  N.  H.  199, 
6  Am.  Rep.  808  (but  otherwise,  where 
it  is  regarded  as  a  ministerial  act. 
Tompkins  v.  Bands.  8  Wend.  (N.T.) 
482,  24  Am.  Dec  48;  Tyler  o.  Alford, 
88  Me.  530;  Hardison  ••  Jordan, 
Cam.  &  N.  (N.  C.)  454;)  nor  for  er- 
roneously entering  up  judgment 
and  issuing  execution  before  the 
time  limited  by  law.  Abrams  v.  Car- 
lisle; 18  8.  C.  242;  Eeeler  v.  Wood- 
ard, 4  Chand.  (Wis.)  84. 

■Wingate  o.  Waite,  8  Mees  A 
Wels.  789;  Houlden  v.  Smith,  14  Q. 
B.  841;  Case  of  the  Marshalsea,  10 
Coke  88;  Groenvelt  o.  Burwell,  1  Ld. 
Raym.  454;  Yates  v.  Lansing,  5 
Johns.  (N.  Y.)  282;  Phelps  t.  Sill, 
1  Day  (Conn.)  815;  Palmer  e.  Car- 
roll, 24  N.  H.  814;  Craig  v,  Burnett, 
82  Ala.  728;  Clarke  9.  May,  2  Gray 
(Mass.)  410,  81  Am.  Dec.  470;  Piper 


«.  Pearson,  2  Gray  120,  81  Am.  Dee. 
488;  Kelly  v.  Bemis,  4  Gray  84.  M 
Am.  Dec.  50;  Hendrick  e.  Whitte- 
more.  105  Mass.  28;  Morrill  o.  Thurs- 
ton, 48  Vt.  782;  Carleton  e.  Taylor, 
60  Yt  220;  Yaughn  e.  Congdon,  58 
Yt  111,  48  Am.  Rep.  758;  Holtsman 
s.  Robinson,  2  McAr.  (D.  C.)  520. 

A  justice  who,  having  "jurisdiction 
only  to  bind  over  for  trial  in  a  higher 
court,  inflicts  a  penal  sentence  ]a  lia- 
ble as  a  wrong-doer.  That  he  had 
jurisdiction  over  the  subject-matter  of 
complaint  for  another  purpose,  or 
that  he  acted  in  good  faith  is  no  de- 
fense: Patzack  o.  Yon  Gerichteo.  10 
Mo.  App.  424;  Bore  t.  Bush,  9  Mart. 
(La.)  1. 

A  Justice  of  the  peace  has  no  author- 
ity to  commit  a  person  to  prison  f<v 
non-payment  of  a  fine  where  the  Judg- 
ment imposing  the  fine  does  not  pro- 
vide for  imprisonment,  and  he  is  lia- 
ble in  damages  to  the  person  so  com- 
mitted: Lanpher  e.  Dewell,  58  Iowa 
168. 

A  justice  of  the  peace  who,  without 
any  reason  or  probable  cause,  causes 
another  to  be  arrested  and  imprisoned 
is  liable  therefor.  Kelly  «.  Moore,  51 
Ala  884;  Johnson  «.  Tompkins,  1 
Bald.  (U.  8.  C.  C.)  571. 

A  justice  of  the  peace  is  liable 
where  he  issues  an  attachment,  with- 
out Jurisdiction  :  Wright  e.  Rouss, 
18  Neb.  284,  or  causes  the  arrest  of  a 
person  upon  a  complaint  not  cbar|r 
iDg  an  offence  against  any  one ;  Tniei* 
dell  s.  Combs,  88  Ohio  St.  188;  Esto- 
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This  rule  and  the  reasons  for  it  are  well  stated  in  a  Jeadin^ 
case  in  Massachnsetts.  There  the  defendant,  a  justice  of  the 
peace  of  the  county  of  Middlesex,  had  assumed  jurisdiction  of  an 
ofFense  of  which  the  police  court  of  the  city  of  Lowell  had  by 
statute  exclusive  jurisdiction.  In  the  course  of  the  trial  of  the 
case,  the  defendant  committed  the  plaintiff  for  contempt  in  refus- 
ing to  testify.     The  defendant  had  authority  to  so  commit  the 


pinal  9,  Peyroux,  87  La.  Ann.  477,  or 
w^ho  issues  an  execution  upon  a  void 
judgment;  Inos  «.  Winspear,  18  Cal. 
897;  or  who  acts  in  a  case,  commit- 
ting to  prison,  wliere  by  law  he  must 
associate  another  with  him:  ReviU«. 
Pettit,  8  Mete.  [(Ky.)  814  To  like 
effect,  Kelly  «.  Rembert,  Harp.  (8.  C.) 
L.  65.  18  AoL  Dec.  643;  or  InfllctB 
punishment  under  a  repealed  or  un- 
constitutional statute:  Ely  «.  Thomp- 
son, 8  A.  E.  Marsh  (Ky.)  70;  Kelly*. 
Bemis,  4  Gray  88, 64  Am.  Dec  50;  or 
causes  to  be  seized  by  process  Issued 
by  him  the  property  of  another  than 
a  party  to  the  suit:  Terrail  «.  Tinney, 
20  La.  Ann.  444;  or  proceeds  to  ren- 
der judgment  and  issue  execution 
after  the  cause  has  been  discontinued 
by  irregular  adjournment:  Spencer  «. 
Perry,  17  Me.  418;  or  who  issues  an 
execution  for  the  arrest  of  a  party  in 
a  case  in  which  the  law  prohibits 
such  arrest:  Sullivan  «.  Jones.  2  Gray 
(Mass.)  570.  (See  this  case  distin- 
guished from  White  «.  Morse,  189 
Mass.  162);  or  who  refuses  to  take 
proper  and  sufficient  bail,  and  causes 
the  party  to  be  imprisoned:  Guentber 
«.  Whiteacre,  24  Mich.  504;  or  who 
issues  a  warrant  of  arrest  officiously 
without  complaint  or  oath  or  per- 
sonal knowledge  that  a  crime  has 
been  committed:  Flack «.  Harrington, 
Breese,  165,  12  Am.  Dec.  170;  or  who 
commits  a  witness  for  contempt  in  a 
cause  in  which  he  had  no  Jurisdic- 
tion: Piper  V.  Pearson,  2  Gray  (Mass.) 
120,  61  Am.  Dec.  438;  or  which  had 


previously  been  concluded:  Clarke  «. 
May,  2  Gray  (Mass.)  410, 61  Am.  Dec. 
470;  or  who  causes  an  arrest  upon  an 
insufficient  warrant  Blythe«.  Tomp- 
kins, 2  Abb.  (N.  Y.)  Pr.  468;  or  who 
issues  a  search  warrant  without  the 
preliminary  requisites,  or,  if  it  be  gen- 
eral in  form,  Grumon  v.  Raymond,  1 
Conn.  40,  6  Am.  Dec.  200;  or  who 
issues  an  attachment  without  proof  of 
an  essential  prerequisite:  Adkins  o. 
Brewer,  8  Cowen  (N.  Y.)206, 15  Am. 
Dec.  264;  or  who  issues  a  warrant 
under  a  statute  which  does  not  apply 
to  the  case:  Evertson  «.  Sutton,  5 
Wend.  (N.  Y)  281.  21  Am.  Dec.  217; 
or  who  issues  a  warrant  without  the 
required  complaint  in  writing:  Tracy 
V.Williams,  4  Conn.  107,  10  Am.  Dec. 
102;  or  who  causes  an  arrest  for  an 
offense  known  to  have  been  commit- 
ted outside  of  the  State:  Miller  o. 
Grice,  2  Rich.  (S.  C.)  L.  27.  44  Am. 
Dec.  271;  or  who  commits  a  prisoner 
upon  a  complaint  showing  on  its  face 
that  the  offense  charged  is  barred  by 
the  statute  of  limitations:  Vaughn  «. 
Congdon,  56  Yt.  Ill,  48  km.  Rep. 
758;  or  who  surrenders  a  principal  to 
his  bail  in  a  case  where  no  such  sur- 
render is  authorized  by  law:  Morrill 
«.  Thurston,  46  Yt  782;  or  who  issues 
a  warrant,  causes  the  arrest,  tries, 
convicts  and  sentences  a  party  after 
his  term  of  office  had  expired,  though 
the  Justice  was  in  good  faith  ignorant 
of  that  fact:  Grace  «.  Teague,  ^Me. 
^.  18  AU.  Rep.  289. 
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plaintiff  if  he  had  jarisdiction  of  the  offense,  but  it  was  held  that, 
having  no  jurisdiction  of  the  offense,  the  defendant  had  nopover 
to  commit,  this  power  being  merely  incidental  to  the  authority 
to  try.  In  giving  the  opinion  of  the  court,'  Bioelow,  J.,  said  : 
^'  The  decision  of  this  case  depends  on  the  familiar  and  well  set- 
tled rule  concerning  the  liability  of  courts  and  magistrates,  exer- 
cising an  inferior  and  limited  jurisdiction,  for  acts  done  by  them, 
or  by  their  authority,  under  color  of  legal  proceedings.  One  of 
tlie  leading  purposes  of  every  wise  system  of  law  is  to  secure  a 
fearless  and  impartial  administration  of  justice,  and  at  the  same 
time  to  guard  individuals  against  a  wanton  and  oppressive  abuse 
of  legal  authority.  To  attain  this  end,  the  common  law  affords 
to  all  inferior  tribunals  and  magistrates  complete  protection  in 
the  discharge  of  their  official  functions  so  long  as  they  act  within 
the  scope  of  their  jurisdiction,  however  false  and  erroneous  may 
be  the  conclusions  and  judgments  at  which  they  arrive. 

But,  on  the  other  hand,  if  they  act  without  any  jurisdiction 
over  the  subject-matter,  or  if,  having  cognizance  of  a  cause,  they 
are  guilty  of  an  excess  of  jurisdiction,  they  are  liable  in  damages 
to  the  party  injured  by  such  unauthorized  acts.  In  all  casesy 
therefore,  where  the  cause  of  action  against  a  judicial  officer, 
exercising  only  a  special  and  limited  authority,  is  founded  on  his 
acts  done  colore  officii^  the  single  inquiry  is  whether  he  has  acted 
without  any  jurisdiction  over  the  subject-matter,  or  has  been 
guilty  of  an  excess  of  jurisdiction.  By  this  simple  test,  his  legal 
liability  will  at  once  be  determined.*  If  a  magistrate  acts  beyond 
the  limits  of  his  jurisdiction,  his  proceedings  are  deemed  to  be 
coram  nonjudice  and  void ;  and  if  he  attempts  to  enforce  any 
process  founded  on  any  judgment,  sentence  or  conviction  in  such 
case,  he  thereby  becomes  a  trespasser."  * 

§  631.     Same  Sufajeot— Liability  for  acting  under  void  Statute. 

— ^This  rule  has  been  carried  to  the  extreme  of  holding  an  infe- 

1  Piper  «.  PearaoD,  2  Gray  (Mass.)  Dec.    225;    Blgelow  «.  Steams,    19 

120,  61  Am.  Dec.  488.  Johns.  (N.  Y.)  39, 10  Am.  Dec.  180; 

•  Citing  1  Chilty  PL  (6th  Am.  ed.)  AUen  «.  Gray,  11  Conn.  95. 
90,    209-218;    Beaurain   «.  Scott,  8         'Citing  1  Chitty  PL  210;  Blgelow 

Camp.  888;  Acl^erley  o.  Parkinson,  8  «.  Stearns,  19  Johns.  (N.  Y.)  89,  10 

Maule  &  SeL   425.  428;   Borden  «.  Am.  Dec.  189;  Clarke  «.  May.  8  Gnj 

Fitch,  16  Johns.  (N.  Y.)  121,  8  Am.  (Mass.)  410,  61  Am.  Deo.  470. 
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rior  magistrate  liable  where  he  has  in  good  faith  acted  under  a 
statute  afterwards  held  unconstitutional;^  but  the  severity  of 
this  rule  has  called  forth  forcible  dissent,  inasmuch  as  the  magis- 
trate, when  called  upon  to  act  under  it,  is  obliged  impliedly  if 
not  expressly  to  pass  upon  its  validity,  thus  clearly  exercising 
judicial  powers,  for  an  error  in  which  he  ought  not  to  be  held 
liable.' 


*  Kelly  «.  Bemis,  4  Gray  (Mass.)  88, 
M  Am.  Dec.  50;  Ely  9,  Thompson.  8 
A.  K.  Marsh  (Ey.)  70. 

In  the  case  first  cited,  Bioblow, 
J.,  said:  "  The  defendant  in  the  pres- 
ent case  seeks  to  Justify  the  tort 
charged  in  the  declaration  by  proof 
that  he  acted  as  a  magistrate  in  the 
performance  of  certain  duUes  under 
statute  of  1852,  c.  822,  sec.  14.  But 
that  section  of  the  statute  has  been 
adjudged  to  be  unconstitutional  and 
▼old:  Fisher  «.  McGlrr,  1  Gray  1,  (61 
Am.  Dec.  881.)  It  therefore  conferred 
no  authority  or  Jurisdiction  upon 
magistrates.  Under  a  goTernment  of 
limited  and  defined  powers,  where,  by 
the  provisions  of  the  organic  law,  the 
rights  and  duties  of  the  several  de- 
partments of  the  government  are  care- 
fully distributed  and  restricted,  if  any 
one  of  them  exceeds  the  limits  of  its 
constitutional  power,  it  acts  wholly 
without  authority  itself,  and  can  con- 
fer no  authority  upon  others.  The 
defendant  could  derive  no  power  or 
jurisdiction  from  a  void  statute.  He 
therefore  acted  without  any  Jurisdic- 
tion; and  upon  familiar  and  well- 
eettled  principles  is  liable  in  this  ac- 
tion: Fisher  o.  McGirr,  supra;  Piper 
e.  Pearson,  2  Gray  120  (61  Am.  Dec 
488);  Clarke  «.  May,  Id.  410  (61  Am. 
Dec  470)." 

See  also  Sumner  «.  Beeler,  50  Ind. 
341,  19  Am.  Rep.  718;  Astrom  «. 
Hammond,  8  McLean  (U.  S.  0.  G.) 
107;  Woolsey  «.  Commercial  Bank,  6 
McLean  142;  Osborn  v,  Bank,9  Wheat. 


(U.  &)  788,  868;  Meagher  «.  Storey 
County,  5  Nev.  244;  Campbell  o.  Sher* 
man,  85  Wis.  108. 

*  In  speaking  of  this  case  in  Henke 
«.  McCord,  55  Iowa  878,  885 ^a  case 
involving  the  liability  of  a  Justice  who 
had  proceeded  under  an  ordinance 
which  the  court  now  declares  void — 
Dat,  J.  said:  "  This  is  the  only  case 
which  we  have  found  that  goes  to 
this  extreme  length,  and  the  doctrine, 
notwithstanding  the  learning  and 
ability  of  the  court  by  which  it  was 
pronounced,  does  not  meet  our  ap- 
proval. When  the  information  was 
presented  to  the  Justice  in  this  case  all 
the  matters  pertaining  to  his  right  to 
issue  a  warrant  were  properly  brought 
within  his  jurisdiction.  He  was  called 
upon  to  exercise  Judicial  powers.  If 
the  ordinance  was  valid,  it  was  his 
duty  to  issue  a  warrant.  A  refusal 
to  do  so  would  be  a  disregard  of  the 
obligations  imposed  upon  him  by  his 
office  He  could  Justify  his  refusal 
only  upon  the  ground  that  the  ordi- 
nance was  invalid.  He  was  thus 
called  upon  to  pass  Judicially  upon 
the  validity  of  the  ordinance.  In  mak- 
ing this  determination  he  acted 
strictly  within  his  Jurisdiction.  An 
erroneous  decision  upon  the  subject 
is  a  mere  mistake  in  Judgment  for 
wbcih  he  ought  not  to  be  held  respon- 
sible. If  a  judge  of  a  circuit  or  a  dis- 
trict court  had  committed  a  like  error, 
it  would  hardly  be  claimed  that  he 
would  be  liable  to  a  civil  action. 
There  is  neither  reason  nor  justice,  It 


415 


§  632. 


THE   LAW  OF  OFFIOE8  AND  OVFI0BB8.         [Book  lY. 


§  632.  Same  Satgeot-*Li]nitation8  on  Itlability  of  Inlbrior 
QflOloer  tar  Srror  in  tmwTiiniiig  doubtful  Jurisdiotioiu — Under  the 
strict  rnle  abo^e  referred  to,  as  will  be  seen  from  the  cases  cited 
in  the  note,  it  is  held  that  the  justice  or  other  inferior  magistrate 
is  liable  for  a  jarisdiction  wrongfully  assumed  or  for  proceeding 
without  jurisdiction,  even  though  he  was  called  upon  to  decide 
whether  the  preliminary  facts,  complaint  or  affidavit  were  suffi- 
cient to  confer  jurisdiction  and  acted  in  good  faith  in  deciding 
that  they  were.* 

This  doctrine  has,  however,  met  with  much  forcible  and  rea- 
sonable dissent  in  recent  times.  There  are  undoubtedly  cases  in 
which  the  rule  stated  is  properly  applicable,  as  where  jurisdiction 
is  assumed  or  exercised  without  even  the  color  of  authority,  or 
beyond  limits  which  are  clearly  and  unambiguously  defined,  or 
in  the  face  of  express  statutory  prohibitions.  But  where,  on  the 
other  hand,  the  officer  has  jurisdiction  of  the  subject-matter,  {.  «., 
of  that  class  of  cases,  but  the  question  of  jurisdiction  in  that  par- 
ticular case  depends  upon  some  question  for  judicial  determina- 
tion, as  upon  the  validity  or  proper  construction  of  a  doubtful 
statute,  or  upon  the  technical  legal  sufficiency  of  the  averments 
of  a  preliminary  complaint  or  affidavit,  or  the  existence  of  juris- 
dictionaLf acts,— questions  upon  which  he  is  bound  to  decide,  and 
questions,  too,  upon  which,  as  is  often  the  case,  the  learned 
judges  of  the  courts  of  last  resort  are  unable  to  agree, — ^it  cer- 
tainly seems  not  only  impolitic,  but  a  violation  of  the  well  estab- 
lished principle  governing  the  liability  of  judicial  officers,  to 
hold  the  inferior  officer  liable,  at  any  rate  where  he  has  acted  in 
good  faith  and  with  an  honest  endeavor  to  do  the  right' 


seems  to  us,  in  holding  a  Justice  of 
the  peace  liable  to  a  civil  action  for 
such  an  error  in  Judgment." 

See  also  Sessums  o.  Botts,  84  Tex. 
334;  State  o.  McKally,  84  Me.  210, 56 
Am.  Dec.  650. 

'  It  is  said  to  be  no  protection  that 
the  inferior  court  in  good  faith  de- 
cides that  the  law  confers  Jarisdic- 
tion. Wingate  v.  Waite,  16  M.  &  W, 
789;  Houlden  v.  Smith,  14  Q.  B.  841; 
Piper  «.  Pearson,  2  Gray  (Mass.)  120, 


61  Am.  Dec.  488.  Cooley  on  Torts 
(2d  ed.)  491,  note  1. 

See  also  Traesdell  v.  Combs,  8S 
Ohio  St  186:  Estopinal  «.  Peyronz, 
87  La.  Ann.  477;  Wright  «.  Bootf, 
18  Neb  234;  Adkins  «.  Brewer,  8 
Cowen(N.  Y.)  206,  15  Am.  Dec.  964; 
Tracy  «.  Williams,  4  Ctonn.  107,  10 
Am.  Dec.  102;  Grumon  «.  Raymond, 
1  Conn.  40, 6  Am.  Dec.  200. 

*  A  Justice  or  other  magistrate  acts 
Jadicially   in    deciding  whether  a 
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Indeed,  it  is  difficult  to  Bee  why  in  this,  as  in  any  other  case  of 
judicial  action,  the  question  of  immunity  should  not  be  decided 
regardless  of  the  motive  alleged.  Such,  as  has  been  seen,  is  the 
rule  applied  to  judges  of  superior  courts,  and  the  same  rule  has  in 
recent  cases  been  extended  to  the  case  of  inferior  magistrates. 

Thus  in  an  action  against  a  justice  of  the  peace  for  an  unlawful 
imprisonment,  the  Court  of  Errors  and  Appeals  of  New  Jersey 
held  him  not  liable,  though  he  had  erroneously  issued  a  warrant, 
by  virtue  of  which  the  plaintiff  was  arrested,  upon  a  complaint 
which  stated  no  offense  known  to  the  statute.'  After  reviewing 
the  cases,  Bbaslet,  C.  J^  says  "  that  the  true  general  rule  with 
respect  to  the  actionable  responsibility  of  a  judicial  officer  having 
the  right  to  exercise  general  powers,  is  that  he  is  so  responsible 
in  any  given  case  belonging  to  a  class  over  which  he  has  cogni- 
zance, unless  such  case  is  by  complaint  or  other  proceeding  put 
at  least  eoLorabVy  under  his  jurisdiction.  Where  the  judge  is 
called  upon  by  the  facts  before  him  to  decide  whether  his  author- 
ity extends  over  the  matter,  such  an  act  is  a  judicial  act,  and 
such  officer  is  not  liable  in  a  suit  to  the  person  affected  by  his 
decision,  whether  such  decision  be  right  or  wrong. 

But  when  no  facts  are  present,  or  only  such  facts  as  have 
neither  legal  value  nor  color  of  legal  value  in  the  affair,  then,  in 
that  event,  for  the  magistrate  to  take  jurisdiction  is  not,  in  any 
manner,  the  performance  of  a  judicial  act,  but  simply  the  com- 
mission of  an  unofficial  wrong.    This  criterion  seems  a  reasonable 


complaint  or  affidavit  is  suffident  to 
confer  Jurisdictioo,  and  is  not  liable 
for  an  error  in  this  respect.  Bocock 
f.  Oochran.  83  Hun  (N.  Y.)  5dl;  Har- 
rison «•  Clark,  4  Hnn  686;  Stewart 
•-  Hawley,  21  Wend,  (N.  T.)W2; 
Harman  «.  Brotlierson,  1  Denio  (N. 
T.)  587;  Clark  «.  Holdridge,  68 
Barb.  (N.Y.)  61:  Eenner  «.  Morrison, 
12  Hun  204;  Clark  r.  Spicer,  6  Eans. 
440. 

'  Qrove  «.  Van  Duyn,  44  K.  J.  L. 
654,  42  AnL  Rep.  648,  n. 

To  the  same  effect  are  McCall  «. 
Cohen,  168.  C.  446,  42  Am.  Bep.  641; 
Henke  «.  McCord,  65  Iowa  878; 
Maguirev.  Hughes,  18  La.  Ann.  281; 


see  also,  per  Mabct,  J., in  Savacool  o. 
Boughton,  6  Wend.  172, 21  Ami  Dec. 
181;  Lange  «.  Benedict,  78  N.  Y.  12, 
20  Am.  Rep.  80,  is  an  interesting  and 
valuable  case  upon  the  general  ques- 
tion. 

The  same  principle  was  also  ap- 
plied  in  Jordan  «.  Hanson,  49  N.  H. 
109,  6  Am.  Rep.  608,  where  a  Justice 
of  the  peace  was  held  not  liable  for 
erroneoudy  refusing  to  grant  an  ap< 
peal,  it  being  a  question  for  him  to 
determine  whether  the  right  existed, 
and,  if  so,  whether  it  was  demanded 
in  due  time  and  form. 

See  also  Bailey  «.  Wiggins,  6  Harr. 
(Del.)  462,  60  Am.  Dec.  660. 
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one ;  it  proteoto  a  jndge  against  the  oonseqnences  of  eveiy  error 
of  jadgment,  but  it  leaves  him  answerable  for  the  commission  of 
wrong  that  is  practically  wilf  al ;  such  protection  is  necessary  to 
the  independence  and  nsefnlness  of  the  jndicial  oflScer,  and  ench 
responsibility  is  important  to  guard  the  citizen  against  official 
oppression." 

§  633.     Same  Sulndeot— BeasonB  assigned  for  this  Distinoiion. 

— ^'^Why  the  law  should  protect  the  one  jndge  and  not  the  other," 
says  Jndge  Oooley/  "and  why  if  it  protects  one  only,  it  should 
be  the  very  one  who,  from  his  higher  position  and  preeuraed 
superior  learning  and  ability,  ought  to  be  most  free  from  error,  are 
questions  of  which  the  following  may  be  suggested  as  the  solu- 
tion: 

The  inferior  jndicial  officer  is  not  excused  for  exceeding  his 
jurisdiction  because,  a  limited  authority  only  having  been  con- 
ferred upon  him,  he  best  observes  the  spirit  of  the  law  by  solv- 
ing all  questions  of  doubt  against  his  jurisdiction.  If  he  errs  in 
this  direction,  no  harm  is  done,  because  he  can  always  be  set  right 
by  the  court  having  appellate  authority  over  him,  and  he  can 
iiave  no  occasion  to  take  hazards  so  long  as  his  decision  is  sub- 
ject to  review.  The  rule  of  law,  therefore,  which  compels  him 
to  keep  within  his  jurisdiction  at  his  peril,  cannot  be  unjust  to 
him,  because  by  declining  to  exercise  any  qnestionable  authority, 
he  can  always  keep  within  safe  bounds,  and  will  violate  no  duty 
in  doing  so.  Moreover,  in  doing  so  he  keeps  within  the  pre- 
sumptions of  law,  for  these  are  always  against  the  rightfulness  of 
any  authority  in  an  inferior  court  which,  under  the  law,  appears 
doubtful.  On  the  other  hand,  when  a  grant  of  general  jurisdic- 
tion is  made,  a  presumption  accompanies  it  that  it  is  to  be  exer- 
cised generally  until  an  exception  appears  which  is  clearly  beyond 
its  intent ;  its  very  nature  is  such  as  to  confer  upon  the  officer 
entrusted  with  it  more  liberty  of  action  in  deciding  upon  his 
powers  than  could  arise  from  a  grant  expressly  confined  within 
narrow  limits,  and  the  law  would  be  inconsistent  with  itself  if  it 
were  not  to  protect  him  in  the  exercise  of  this  judgment  More- 
over, for  him  to  decline  to  exercise  an  authority  because  of  the 
existence  of  a  question,  when  his   own  judgment  favored  it^ 

*  Cooley  on  Torts,  Zd  ed.  491. 
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§  635. 


vonld  be  to  that  extent  to  decline  the  performance  of  duty,  and 
measurably  to  defeat  the  purpose  of  the  law  creating  his  office  ; 
for  it  cannot  be  supposed  that  this  contemplated  that  the  judge 
should  act  officially  as  though  all  presumptions  opposed  his 
authority  when  the  fact  was  directly  the  contrary." 

§  634.  Some  Sulndeot— Offloer  not  liable  when  Jurisdiction  ia 
assumed  through  MistAke  of  Jfftet. — But,  even  under  the  more 
stringent  rule,  judicial  officers  cannot  be  held  liable  for  acting 
without  jurisdiction,  or  for  exceeding  the  limits  of  their  author- 
ity, where  the  defect  or  want  of  jurisdiction  is  occasioned  by 
«ome  facts  or  circumstances  applicable  to  a  particular  case  of 
which  the  officer  had  neither  knowledge  nor  the  means  of 
knowledge.  In  other  words,  if  the  want  of  jurisdiction  over  a 
particular  case  is  caused  by  matters  of  fact,  it  most  be  made  to 
appear  that  they  were  known,  or  ought  to  have  been  known,  to 
the  officer,  in  order  to  hold  him  liable  for  acts  done  without  juris- 
diction. Otherwise  the  maxim  Ignarantia  facti  excusat  ap- 
plies.^ 

§  635.  Judicial  Officer  is  liable  when  he  acts  ministerially.— 
But  a  judicial  officer  may  be  and  often  is  called  upon  to  perform 
duties  which  are  ministerial  in  their  nature  rather  than  judicial ; 
and  when  so  acting  he  is  liable  like  any  other  ministerial  officer 
and  his  judicial  character  affords  him  no  protection.* 

Thus  a  justice  of  the  peace  acts  ministerially  and  is  liable  for 
negligence  in  entering  up  a  judgment,*  or  in  making  return  to  an 
appeal,*  or  in  entering  a  stay  of  execution.'  So,  it  has  been  held, 
that  he  acts  ministerially  in  approving  an  appeal  bond,  or  in 


1  Clarke  «.  May,  2  Gray  (Mass.)  410, 
^1  Am.  Dec.  470;  Yanghn  «.  Cong- 
don,  66  Ytw  111,  48  Am.  Bep.  758; 
Pike  0.  Carter,  8  Bing.  78,  B.  o.  10 
Moore,  876;  Lowther  «.  Earl  of  Rad- 
nor, 8  Bast  118,  Calder  «.  Halket,  8 
Moo.  P.  O.  C.  38. 

*Howe«.  Mason,  14  Iowa  610;  Am- 
bler «.  Church,  1  Root  (Conn.)  211; 
Christopher  «.  Van  Llew,  67  Barb. 
<N.  T.)  17;  Houghton  «.  Swarthout,  1 
Benio  (N.  Y.)589;  Kerns  «.  Bchoon- 
<aaker,  4  Ohio  881,  82  Am.  Dec.  767; 


Briggs  «.  Ward  well,  10  Mass.  866; 
Taylor «.  Doremua,  1  Harr.  (N.  J.) 
478;  Spears  «.  Smith,  9  LeafTenn.) 
488;  McTeer  «.  Lebow,  86  Tenn.  121; 
Pike  «.  Megoun.  44  Mo.  491;  Stone 
«.  Graves,  8  Mo.  148,  40  Am.  Dea 
180. 

•  Christopher  t.  Van  Liew,67  Barb. 
(N.  Y.)  17. 

<  Houghton  ••  Swarthout,  1  Denio 
(N.  Y.)  689. 

s  Eerns  e.  Schoonmaker,4  Ohio  881« 
29  Am.  Dec.  767. 
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refnsiDg  to  do  so,  and  if  he  corraptlj  refuses  to  approve  such  a 
bond,  he  is  liable  to  an  action  on  the  case.'  So,  it  is  held,  that 
a  justice  acts  ministerially  in  issuing  executions ;  and  if  in  doing 
BO  he  acts  irregularly  or  officiously,  he  is  liable ;  thoagh  if  he  had 
committed  the  irregularity  as  the  agent  of  the  party,  and  was 
acting  within  his  jurisdiction,  he  would  be  excused.* 

The  issuing  of  executions  has,  however,  been  also  held  to  be 
a  judicial  and  not  a  ministerial  act,  and  the  justice,  therefore^ 
not  liable  for  a  loss  occasioned  by  his  failure  to  make  the  writ 
returnable  in  the  proper  time.* 

An  inferior  judicial  officer  has  been  said  to  be  liable  for  accept- 
ing an  insufficient  guardian's  bond  only  if  he  acted  wilfully  or 
maliciously,*  and  in  another  case  it  was  said  that  to  render  a  judi- 
cial officer  liable  when  acting  ministerially  he  must  be  shown  to 
have  acted  wilfully,  corruptly  or  maliciously.* 


II. 


QUASI-JUDICIAL   OFFICERS. 

§  636.  In  genena. — The  power  and  duty  to  exercise  judg- 
ment and  discretion  is  not  conferred  upon  those  officers  alone 
who  sit  as  judges  in  courts.  There  is  still  a  large  class  of  officers 
whose  duties  lie  wholly  outside  of  the  domain  of  courts  of  jus- 
tice, or  concern  the  business  of  courts  only  incidentally  or  occa- 
sionally, and  who  are  yet  called  upon  by  law  to  exercise,  for 
the  benefit  of  the  public  or  of  individuals,  powers  very  nearly 
akin  to  those  of  judges  in  the  courts. 


1  Tompkins  «.  Sands,  8  Wend.  (N. 
Y.)  462,  24  Am.  Dec.  46.  See  also 
Tyler  «.  Alford,  88  Me.  680;  Hardl- 
Bon  «.  Jordan,  Cam.  A  N.  (N.  C.) 
454.  Chntra,  Jordan  «.  Hanson,  49 
N.  H.  199,  6  Am.  Rep.  608. 

■Percival «.  Jones,  2  Johns.  (N.Y.) 
Cases  49;  Taylor  v.  Trask,  7Cowen 
(N.  Y.)  249;  Liable  for  issuing  it  too 
soon:  Briggs  «.  Wardwell,10  Ma88.856. 

•Wertheimer  «,  Howard,  80  Mo. 
420,  77  Am.  Dec.  628.    The  court 


did  not  consider  the  qaestion  fres- 
from  doubt  saying  tliat  their  ineIio>' 
tion  was  '*to  hold  all  his  acts,  whicb 
from  the  beginning  to  the  end  ot  * 
suit  the  law  requires  him  to  perform, 
as  Judicial,  and  involTing  only  that 
responsibility  which  attends  all  ]o^' 
cial  ofQcers." 

<  Boyd  «.  Ferris,  10  Humph.  (Tenn.> 
406;  Spears  •.  Smith.  9  Lea  (TenD.> 
488;  McTeer  «.  Lebow.  85Tttui.  1^^- 

i  Tompkins  «.  Sands,  mipnu 
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The  powers  conferred  upon  this  class  of  officers  are  often,  to 
diatingnish  them  from  those  of  jndges  proper,  termed  qtuxsi- 
judicial  or  discretionary. 

§  687.  Qnaol-Jiidioial  Funotioiui  defined. — ^^  ^iMWJ-jndicial 
functions,"  says  Mr.  Bishop/  ^^are  those  which  lie  midway 
between  the  judicial  and  ministerial  ones.  The  lines  separating 
them  from  such  as  are  thus  on  their  two  sides  are  necessarily 
indistinct ;  but,  in  general  terms,  when  the  law,  in  words  or  by 
implication,  commits  to  any  officer  the  dnty  of  looking  into  facts, 
and  acting  upon  them,  not  in  a  way  which  it  specifically  direct^, 
but  after  a  discretion  in  its  nature  judicial,  the  function  is  termed 
^ua«i-jndicial." 

§  688.  Quasi-Judioial  Officer  exempt  from  dvil  liiability  for 
his  olBoial  Aotions, — ^The  same  reasons  of  private  interest  and 
public  policy  which  operate  to  render  the  judicial  officer  exempt 
from  civil  liability  for  his  judicial  acts  within  his  jurisdiction 
apply  to  the  jt^cwi-jndicial  officer  as  well,  and  it  Js-Kell-  settled 
that  the  jt^o^^-judicial  officer  can  not  be  called  upon  to  respond 
in  damages  to  the  private  individual  for  the  honest  exercise  of 
his  judgment  within  his  jurisdiction  however  erroneous  or  mis- 
guided his  judgment  may  be.' 

The  name  applied  to  the  office  or  the  officer  is  immaterial.  The 
question  depends  in  each  case  upon  the  character  of  the  act.'  If 
it  be  judicial  or  ^t^^m-judicial  in  its  nature,  the  officer  acts  judi- 
cially and  is  exempt 

Neither  is  it  material  that  the  officer  usually  or  often  acts  min- 
isterially, in  those  cases  in  which  he  does  act  judicially  he  i% 
nevertheless,  exempt* 

§  639.  Same  Subgeot— To  what  Offloers  this  Bule  applies. — 
This  rule  extends  to  the  protection  of  arbitrators  in  their  decision 
upon  the  controversy  submitted  to  them ; '  jurors  in  their  delib- 

>  Bishop   on   Non-Contract    Law,  Jenkins  o.  Waldron,  11  Johns.  (N. 

§§  785,  786.  Y.)  114,  6  Am.  Dea  859;  Weaver  «. 

*  See  the  cases  cited  in  detail  in  the  DeveDdorf,  8   Denio  (N.    Y.)   117; 

following  section.  Henderson  «.  Smith,  26  W.  Ya.  829, 

*WaU  «.  Tramhull,  16  Mich.  238;  68  Am.Rep.  189. 

Henderson  «.  Smith,  26  W.  Ya.  829,  •  Jones  «.  Brown,  64  Iowa,  74,  87 

^  Am.  Rep.  189.  Am.  Kep.  186;  Pappa  e.  Rose.  L.  R 

«WaU«.  TrumbnU,  16  Mich.  228;  7  C.  P.  82,   1  Eng.  Rep.  87;  s.  a 
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eratious  and  verdicts ;  *  awenars  in  the  valnation  of  property  for 
taxation^  toum^oarih  of  equalisation  in  determining  tfie  valae 
of  lands;'  comrnisgionert  appointed  to  determine  and  award 
damages  for  property  taken  by  virtue  of  tbe  right  of  eminent 
domain ;  *  highway  officers  authorized  to  lay  out,  alter  or  discon- 
tinue highways/  or  to  decide  upon  exemption  from  highway 
taxes,*  or  to  exercise  their  judgment  as  to  the  making  or  repairing^ 
of  highways,'  or  the  construction  of  ditches  for  their  drainage,* 
or  the  building  of  dams ;  *  municipal  hoa^rds  authorized  to  hear 
and  determine  claims;**  eoUectora  of  otistoma  in  the  sale  of 
perishable  property ; "  school  officers  in  deciding  upon  the 
removal  of  a  teacher,"  or  the  expulsion  of  a  scholar;'*  aldermen 


on  appeal  L.  R  7  0.  P.  535,  8 
Eng.  Rep.  875. 

^Turpen  «.  Booth,  56  OaL  85,  88 
Am.  Bep.  48;  Hunter  «.  Mathis,  40 
Ind.  856. 

•Dillingham  v.  Snow,  5  Mass.  647; 
Baston  «.  Calendar,  11  Wend.  (N.  Y.) 
00;  Wearer  •.  Derendorf,  8  Denio 
(N.  Y.)  117;  Vail  «.  Owen,  19  Barb. 
(N.  Y.)  28;  Brown  «.  Smith,  84  Barb. 
419;  People  e.  Beddy,  48  Barb.  589; 
Yose  e.  Willard,  47  Barb.  820;  Bell 
#.  PiercQ,  48  Barb.  51;  Barhyte  «. 
Shepherd,  85  N.  Y.  288;  Western  R. 
R  Ca  •.  Nolan,  48  K.  Y.  518; 
Steam  Navigation  Co.  e.  Wasco 
Counly,  2  Ore.  209;  Macklot  e.  Dav- 
enport, 17  Iowa  879;  Mascatine,  &c., 
R.  R  Co.  V.  HortOD,  88  Iowa  88; 
Walker  «.  Hallock,  82  Ind.  289;  Wall 
e.  Trumbull,  16  Mich.  228;  Lilienthal 
e.  Campbell,  22  La.  Ann.  600;  Wil- 
liams «.  Weaver,  75  N.  Y.  80;  Buf- 
falo, &c.,  R.  R  Co.  0.  Supervisors, 
48  N.  Y.  98;  McDaniel «.  Tebbett8,60 
N.  H.497;  Wilson  e.  Harsh,  84  Yt. 
852;  San  Jose  Oas  Co.  «.  January,  57 
Cal.  614. 

•  Steele  e.  Dunham,  26  Wis.  898. 

^Yan  Steenbergh  •.  Bigelow,  8 
Wend.  (N.  Y.)42. 

•Sage  «.  Laurain,  19  Mich.  187. 


OMira,  where  highway  was  laid  out 
for  express  purpose  of  avoiding  a 
toll-gate.  Turnpike  Road  «.  Obaaip- 
ney,  2  N.  H.  199. 

*  Harrington  «.  Commissionerav  d 
McCord,  (S.  C.)  400;  Freeman  9. 
Cornwall,  10  Johna  (N.  Y.)  470. 

'  Rowe  «.  Addison,184  N.  H.  80«. 

s  Waldron  «.  Berry,  51  N.  H.  186; 
Adams  e.  Richardson,  48  N.  H.  812. 

•■McOsker  v.  Bnrrell,  55  Ind.  425; 
Spitznogle  «.  Ward,  64  Ind.  80. 

**  Wall «.  TrumbnU,  16  Mich.  22& 

"Oould«,  Hammond,  1  McAlUs^ 
ter,  (U.  S.  C.  C.)285. 

**  Burton  •.  Fulton.  49Penn.  St 
151;  see  also  Cliamberlain  v,  CUytODr 
56  Iowa  881,  41  Am.  Rep.  101;  Greg 
ory  e.  Small,  89  Ohio  St.  846;  Morri- 
son •.  McFarland,  51  Ind.  206.  Is 
liable  where  he  acts  maliciously.  El- 
more e.  Overton,  104  Ind.  848^  54 
Am.  Rep.  848. 

*«  Stewart  «.  Southard,  17  Ohio 
402,  49  Am.  Deo.  468;  Donahoe  •. 
Richards,  88  Me.  879,  61  Am.  Dec 
256;  Stephenson  «.  Hall,  14  Barb.  (N. 
Y.)  222;  Dritt  «.  Snodgrass,  66  Mo. 
286,  27  Am.  Rep.  848;  Spear  «.  Com* 
mings,  28  Pick.  (Mass.)  224,  84  Am. 
Dec.  58;  McCormick  «.  Burt,  95  DL 
268,  85  Am.  Rep.  168. 
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in  deciding  upon  tlie  letting  of  contracts/  or  the  approval  of 
liqnor  bonds,*  or  in  deciding  a  building  to  be  a  nuisance  and 
ordering  its  destruction ;  *  county  commissioners  in  deciding  upon 
an  application  for  a  permit  to  sell  intoxicating  liquors ;  *  super' 
ffisors  in  determining  upon  the  snfSciency  of  an  officer's  bond 
and  whether,  by  failing  to  file  a  new  bond  required  by  them,  he 
has  forfeited  his  office;' ^;?t2e><  officers  in  deciding  that  a  pilot 
was  no  longer  authorized  to  act  as  such  and  therefore  revoking 
his  license ;  *  commissioners  authorized  to  straighten  a  river  to 
prevent  inundations;'  inspectors  of  election*  and  hoards  of 
reffistration  *  in  deciding  upon  the  existence  of  the  necessary 
qualifications  of  a  voter;  notaries  in  taking  and  certifying 
acknowledgments;^  inspectors  of  provisions  in  deciding  upon 


'East  River  Gas  L.  Co.  «.  Don- 
nelly, 26  Han  (N.  Y.)  614  s.  a  08  N. 
Y.  557. 

'Ampene  «•  Winslow,  75  Mich. 
384,  49  N.  W.  Rep.  828. 

sPruden  v.  Love,  67  Ga.  190. 

« State  «.  Commissioners,  45  Ind. 
601. 

•People  «.  Supervisors,  10  CaL 
844,  846. 

*  Downer  v.  Lent»  6  Cal.  04,  66 
Am.  Dec.  489. 

V  Green  o.  Swift,  47  Cal.  586. 

*Bevard«.  Hoffman,  18  Md.  479, 
81  Am.  Dec.  618;  Friend  «.  Hamill, 
84  Md.  298;  Elbln  «.  Wilson,  88  Md. 
186;  Anderson  v.  Baker,  28  Md.  581; 
Gordon  o.  Farrar,  2  Doug.  (Mich.) 
411;  Jenkins  v,  Waldron,  11  Johns. 
(K.  Y.)  114, 6  Am.  Dec.  859;  Goetch- 
eus  V.  Matthewson,  61  N.  Y.  420; 
Weckerley  v,  Geyer,  11  8.  ft  R. 
(Penn )  35;  Morgan  o.  Dudley,  18  B. 
Hon.  (Ky.)  693,  68  Am.  Dec.  785; 
Gaulfleldv.  Bullock,  18  B.  Mon.  405; 
Ohrisman  «.  Bruce,  1  Duval  (Ey.) 
63,  85  Am.  Dec.  608;  Miller  «. 
Racker,  1  Bush  (Ey.)  185;  Carter  «. 
Harrison,  6  Blackf.  (Ind.)  188;  Rail 
«.  Potte,  8  Humph.  (Tenn.)  225; 
Wheeler  «.  Patterson,  1  N.  H.  88,  8 


Am.  Dec.  41;  Peavey  «.  Robbins,  8 
Jones  (K.  0.)  L.  839;  Fausler  «.  Par- 
sons, 6  W.  Va.  486,  20  Am.  Rep.  481 ; 
State  «.  McDonald.  4  Harr.  (Del) 
555;  State  «.  Porter,  4  Harr.  556; 
Patterson  v.  D'Auterive,  6  La.  Ann. 
467,  54  Am.  Deo.  564;  Dwight  v. 
Rice,  5  La.  Ann.  580;  Bridge  «.  Oak- 
ey.  2  La.  Ann.  968;  Eeenan  «.  Cook» 
12  R.  I.  52;  Ashby  •.  White,  2  Ld. 
Raym.  938. 

A  different  rule  prevailB  in  Massa- 
chusetts and  Ohio,  although  the  offl« 
cers  have  acted  in  good  faith;  Lincoln 
V.  Hapgood»  11  Mass.  850,  855;  Eil- 
ham  «.  Ward,  2  Mass.  236;  Capen  9. 
Foster,  12  Pick.  485,  28  Am.  Dec. 
682;  Henshaw  «.  Foster,  9  Pick. 
812;  Eeith  o.  Howard,  24  Pick. 
229;  Blanchard  •.  Stearns,  5  Meta 
20S;  Larned  •.  Wheeler.  140  Mass. 
890,  64  Am.  Rep.  488 ;  Jefiries  «. 
Ankeny,  11  Ohio  872;  Anderson  «. 
Millikin,  9  Ohio  St.  568;  Monroe  v, 
Collins,  17  Ohio  St.  665. 

See  also  Murphy  9.  Ramsey,  114 
U.  S.  15. 

•  Fausler  «.  Parsons,  6  W.  Ya.  486, 
20  Am.  Rep.  481. 

>•  Henderson  «.  Smith,  26  W.  Ya. 
830, 53  Am.  Rep.  180;  Commonwealth 
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in  a  civil  action  for  damages  for  an  award  alleged  to  have  been 
made  bj  him  frandnlently  and  corrnptlj;'  nor  a  grand  juror  for 
conduct  as  snch  alleged  to  have  been  wilful  and  malicioas ;  *  nor 
a  pilot  commissioner  for  wrongfully  and  maliciously  revoking  a 
pilot's  license ;  *  nor  members  of  a  common  council  for  wilfully 
and  corruptly  refusing  to  accept  the  plainti£Ps  bid  for  doinfi^  pub- 
lic work ;  *  nor  members  of  a  board  of  registration  for  erasing 
the  plaintifPs  name  from  the  list  of  registered  voters,  thongh  it 
was  alleged  to  have  been  done  ^'  wilfully,  unlawfully,  knowingly, 
maliciously  and  corruptly/'  the  board  having  complied  with  all 
the  requirements  of  the  statute  necessary  to  give  them  jnrisdic* 
tion ; '  nor  assessors  who  are  alleged  to  have  wilfully  and  cor- 
ruptly refused  to  allow  the  plaintiff  an  exemption  from  taxation 
to  which  he  was  entitled ; '  nor  a  member  of  a  common   council 


1  Jones  V,  Brown,  64  Iowa  74,  87 
Am.  Rep.  185. 

<  Turpen  v.  Booth,  66  Cal.  66,  88 
Am.  Rep.  48.  The  court  cite  and  rely 
upon  Weaver  v.  Devendorf,  3  Denio 
(N.  Y.)  ISO,  Idl;  Bradley  o.  Fisher, 
18  Wall  (U.  S.)  836,  and  Downer  •• 
Lent,  po8i, 

•  Downer  «.  Lent,  6  Cal.  H  ^  Am. 
Dec.  489. 

«  Bast  River  Gas  Light  Ck>.  «.  Don- 
nelly, 93  N.  Y.  657,  affirming  26  Hun 
914.  In  this  case,  Dahforth,  J., 
said  that  it  is  **  the  well  settled  rule 
of  law  that  no  public  officer  is  respon- 
sible in  a  civil  suit  for  a  Judicial  de- 
termination, however  erroneous  or 
wrong  it  may  be,  or  however  mali- 
clous  even  the  motive  which  produced 
it" 

s  Fausler  «.  Parsons.  6  W.  Ya.  486, 
90  Am.  Rep.  431. 

<  Weaver*.  Devendorf,  8  Denio  (N. 
Y.)  117.  In  this  case  the  court  per 
I3BABD8LBT,  J.,  ssld:  "  The  act  com- 
plained of  in  this  case  was  a  Judicial 
determination.  The  assessors  were 
Judges  acting  clearly  within  the  scope 
and  limit  of  their  authority.  They 
were  not  volunteers,  but  the  duty  was 


imperative  and  compulsory ;  and,  act- 
ing as  they  did,  in  the  perforaiance 
of  a  public  duty,  in  ito  nature  Judi- 
cial, they  were  not  liable  to  an  action, 
however  erroneous  or  wrongful  their 
determination  may  have  been.     Thia 
case  might  be  disposed  of  on  narrow 
ground,  for  there  was  no  erideoce  to 
Justify  the  conclusion  that  the  de- 
fendants acted  maliciously  in  flzlng^ 
the  value  of  the  property  of  the  plain- 
tiff or  of  any  one  else;  and  surely  it 
will  not  be  pretended  they  were  liable 
for  a  mere  error  of  Judgment.    But  I 
prefer  to  place  the  decision  on  the 
broad  ground  that  no  public  officer  ia 
responsible  in  a  civil  suit  for  a  Judi- 
cial determination,  however  errone- 
ous it  may  be,  and  however  malicioua 
the  motive  which  produced  it.    Such 
acts,  when  corrupt,  may  be  punished 
criminally,  but  the  law  will  not  allow 
malice  and  corruption  to  be  charged 
in  a  civil  suit  sgainst  such  an  officer 
for  what  he  does  in  the  performance 
of  a  Judicial  duty.     The  rule  extends 
to  Judges  from  the  highest  to  the 
lowest;  to  Jurors  and  to  all  public 
officers,  whatever   name   they  may 
bear,  in  the  exercise  of  Judicial  pow- 
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for  ^^  wilf nlly,  wrongfnllj  and  maliciously  and  well  knowing  his- 
dnty"  refneing  to  vote  for  the  approval  of  a  liquor  bond/ 

These  cases  are  believed  to  follow  the  better  and  the  safer 
rula  If  the  action  is  really  judicial,  the  immunity  which 
adheres  to  judicial  action  should  be  applied  whether  the  officer 
sits  upon  the  bench  of  a  regularly  established  court  or  not.  As 
has  been  said,*  if  the  action  can  be  maintained  by  the  allegation 
of  improper  motives,  no  litigant  will  fail  to  allege  that  they 
existed,  and  the  public  officer  may  constantly  be  called  upon  to 
defend  himself  from  actions  at  law  brought  with  motives  fully 
as  malicious  as  those  which  are  asserted  to  have  inspired  him. 
Public  policy,  it  is  believed,  requires  that  all  judicial  action  shall 
be  exempt  from  question  in  private  suits. 

§  641,  Same  Sal](ieot— Officer  must  keep- within  his  Jniisdio- 
tlon. — But  in  order  to  render  the  jt^o^judicial  officer  exempt^ 
he  must,  like  the  judicial,'  keep  within  the  limit,  fixed  by  law, 
of  his  jurisdiction ;  for  if  he  exceeds  it,  except  as  the  result  of 
a  mistake  of  fact,^  he  will  be  liable  to  the  party  injured/ 

Illustrations  of  this  liability  may  be  found  in  the  cases  in  which 
an  assessor  has  undertaken  to  tax  persons  or  property  not  within 
his  jurisdiction,*  or  election  officers  have  insisted  upon  other 
proof  of  qualification  than  that  which  the  law  declared  suffi- 
cient,' or  highway  officers  have  undertaken  to  do  a  thing  pro- 
hibited by  law.* 

As  to  the  rule  which  should  apply  in  the  case  of  a  ^t^a«i-jndi- 
oial  officer  who  is  called  upon  to  decide  from  the  facts  presented 


er.**  Followed  in  Brown  •.  Smith, 
S4  Barb.  (N.  Y.)  419. 

The  rule  here  laid  down  was  also 
approved  in  Wisconsin :  Steele  v.  Dun- 
ham, 26  Wis.  a08. 

1  Ampene  «.  Winslow,  75  Hich. 
284.  42  N.  W.  Rep.  828. 

•Bradley  «.  Fiaher,  18  WalL  (U. 
8.)  886. 

•See  ante,  §624. 

«Aa  to  which,  aeeanf^,  g  684. 

•Freeman  •.  Eenney,  15  Pick. 
(Mass.)  44;  Gage  o.  Currier,  4  Pick. 
899;  Suydam  «.  Keys,  18  Johns.  (K. 
Y.)  444;  Mygatt  #.  Washburn,  16  N. 


Y.  816;  Hays  «.  Steamship  Co.  17 
How.  (U.  S.)  596;  Williams  o. 
Weaver,  75  N.  Y.  80;  Goetcheus  %. 
Matthewson,  61  N.  Y.  420. 

•  Freeman  «.  Eenney,  15  Pick. 
(Mass.)  44;  Gkige  o.  Carrier,  4  Pick. 
(Mass.)  899;  Snydam  «.  Keys,  la 
Johns.  (N.  Y.)  444;  Mygatt  «.  Wash* 
bum,  15  N.  Y.  816. 

T  See  po«/,  §  695 

•  Adams  %,  Richardson,  48  N.  H. 
212,  as  explained  in  Waldron  «. 
Berry,  51  N.  H.  186.  See  also  Rowe 
#.  Addison,  84  N.  H.  806;  Sawyer  «• 
Eeene,  47  N.  H.  178. 
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to  him  whether  he  haa  jarisdiction  or  not,  and  who  tbereapon 
erroueonaly  decided  in  the  affirmative,  the  authorities  directly  in 
point  are  not  clear,  but  upon  principle  it  would  seem  that  the 
same  rule  should  apply  which  has  been  noticed  in  respect  of 
inferior  courts  and  magistrates, — that  he  is  not  liable  where  a 
case,  belonging  to  a  class  of  which  he  has  jurisdiction,  is  by  com- 
plaint, affidavit,  petition  or  other  prescribed  kind  of  proceeding, 
put  at  last  colorably  under  his  jurisdiction.^ 

§  642.  Same  Subject— Quasi-jadiaial  OfOiOer  liable  -wlxo  in- 
vades Bights  of  Property. — But  inasmuch  as  the  law  quite 
universally  protects  private  property  from  appropriation  to  the 
public  use  without  compensation,  the  judgment  or  discretion  of 
the  jpo^judicial  officer,  though  exercised  honestly  and  in  good 
faith,  will  not  protect  him  where  by  virtue  of  it  he  undertakes 
to  invade  the  private  property  riglits  of  others,  to  whom  no 
other  redress  is  given  than  an  action  against  the  officer.' 

^'  The  principle  involved  in  this  holding,  and  which,  upon  the 
whole,  I  believe  to  be  sound,"  said  Judge  Dillon  in  an  Iowa 
case,*  ^'is  this:    That  where  a  public  officer  other  than  a  judicial 


1  See  ante,  %  682. 

«McGord  0.  High,  d4  Iowa  886; 
Cubit  V.  O'Dett,  51  Mich.  847.  In 
both  of  theee  caaee,  highway  officers 
had  injured  private  property  by  cut- 
ting drains.  In  the  latter  case 
CooLBT,  J.,  said:  "Highway  author- 
ities  have  no  more  right  than  private 
persons  to  cut  drains,  the  necessary 
result  of  which  will  be  to  flood  the 
lands  of  individuals.  This  was 
shown  in  Ashley  o.  Port  Huron, 
85  Mich.  296.  a  o.  24  Am.  Rep. 
552,  where  many  authorities  are 
referred  to.  The  highway  officer 
no  doubt  has  a  discretion  in  deciding 
how  and  where  he  will  expend  high- 
way labor;  but  it  is  a  discretion  lim- 
ited by  the  rights  of  individuals,  and 
when  he  invades  those  rights  he  be- 
comes liable.  Tcarney  «.  Smith,  86 
111.  891.  And  when  he  is  liable  for  a 
lawless  act,  all  his  assistants  are  lia- 
ble with  him  for  the  consequent  in- 


jury.   Story  on  Agency.  §§  811, 812; 
Brown  «.  Howard,  14  Johns.  (N.  T.) 
119;  Coventry  v.  Barton,  17  Johna 
142,  a  0.  8  Am.  Dec.  876;  Fielder  v. 
Maxwell,  2  Blatch.  (U.  S.  0.  G.)  552; 
Tracy  V.  Swartwout,lO  Pet  (U.S.) 80; 
Smith  «.  Oolby,  67  Me.  169.    This 
rule  sometimes,  when  the  agent  has 
acted   in  good   faith  and   without 
knowledge  of  the  want  of  legal  au- 
thority, maj  seem  to  operate  oppres- 
sively, but  it  is  a  necessary  and  very 
Just  rule  notwithstanding,   and  full 
protection  of  the  citizen  in  his  legal 
rights  would  be  impossible  without 
it.    Absence  of  bad  faith  can  never 
excuse  a  trespass,  tliough  the  exist- 
ence of  bad  faith  may  sometimes  ag- 
gravate  it.    Every  one  must  be  sure 
of  his  legal  right  when  he  invades  the 
possession  of  another." 

See  also  Stone  «.  Augusta,  46  Ma 
K7. 

•DiLLOK,    Ch.   J.,   in  McCoid  a 
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one,  doee  an  act  directly  invaeive  of  the  private  rights  of  others, 
and  there  is  otherwise  no  remedy  for  the  injury,  such  officer  is 
personally  liable  without  proof  of  malice  and  an  intent  to 
injure." 

This  question  most  frequently  arises  in  actions  against  officers 
charged  with  the  duty  of  laying  out,  constructing  and  keeping 
in  repair  public  roads,  bridges  and  water  ways.  As  to  whom, 
the  same  judge  continues,  "  The  discretion  which  protects  such 
an  officer  as  the  road  supervisor  stops  at  the  boundary  where 
the  absolute  rights  of  property  begin." 

But  in  most  of  the  States  provision  is  made  by  statute  for 
the  acquisition  of  the  rights  required  under  the  power  of  emi- 
nent domain,  or  the  township,  county  or  other  municipality  is 
made  liable  for  the  acts  of  the  officer.  In  such  States  the  officer 
who  keeps  within  his  jurisdiction,  is  not  personally  liable.^ 

§  643.  Same  Sulgeot— Liable  where  he  acts  ministerially • — 
But  the  ft^a«^-jndicial  officer,  like  the  judicial,  may  and  often 
does  act  ministerially,  and,  when  so  acting,  he  is  liable  for 
carelessness  or  negligence  like  any  other  ministerial  officer.' 

What  acts  are  ministerial,  and  what  the  liability  is  which 
attends  upon  such  acts,  will  be  considered  in  a  following  chap- 
ter.* But,  in  general,  it  is  said*  ^^  There  can  be  no  great  diffi- 
culty in  determining,  when  an  officer  is  charged  with  both  judi- 
cial and  ministerial  duties,  to  which  class  of  duties  a  particular 
act  belongs. 

The  character  of  the  act  itself  will  usually  determine  whether 
it  be  judicial  or  ministeriaL    If  it  be  the  execution  of  a  deter- 


High,  24lowa  886,  860.  Inthiscaae, 
the  learned  Judge  held  that  theactioa 
could  neither  be  brought  agalnskithe 
road  district,  the  township  nor  the 
county. 

1  McOsker  «^urrell,  65Ind.  425; 
Spitznogle  e.  "Ward.  64  Ind.  80;  Wal- 
droQ  «.  Berry,  61  N.  H.  186,  144. 

Bat  see  Oalleuder  «.  Marsh,  1  Pick. 
(Mass.)  418,  482;  Benden  «.  Nashua, 
17  N.  H.  477. 

"There  is  no  liability,"  says  Champ- 
XJH,  J.,  "  for  doing  an  act  which  is 


either  directed  or  anthoriied  l^  a 

valid  statute,  if  perf  ormeil  with  raa- 
fonabl^  9vn  and  skUL"  Highway 
Oommlssioneri  «.  BIy,  64  Mich.  178. 
See  also  Sage  «.  Laurain,  19  Mich. 
187. 

•  McCord  «.  High,  24  Iowa  886, 
845:  WUson  «.  Marsh,  84  Yt.  852; 
Howe  0.  Addison,  84  N.  H.  806. 

s  See  poii,  %%  609-701. 

« In  McCord  «.  High,  24  Iowa  886» 
846. 
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mination,  committed  bj  the  law  to  the  judgment  and  discretion 
of  the  officer,  which  conld  be  as  well  done  by  another  as  by  the 
one  thus  clothed  with  the  power  of  determination,  it  is  a  min- 
isterial act.  The  fact  that  it  requires  skill  and  involvee  judge- 
ment and  discretion  will  not  give  it  a  judicial  character." 

Oontinning,  the  same  judge  illustrated  the  distinction  in  the 
case  at  bar,  as  follows :  *'  The  proper  performance  of  grading, 
<litching  and  the  construction  of  masonry,  though  they  may 
require  the  highest  order  of  engineering  and  mechanical  skill, 
and  demand  the  exercise  of  a  high  order  of  judgment  in  the 
selection  of  materials,  and  of  discretion  in  the  choice  of  means, 
cannot  be  regarded  as  the  discharge  of  judicial  functions.  But 
the  determination  that  such  work  is  necessary  and  must  be 
accomplished,  may  properly  be  said  to  partake  of  a  judicial 
oharacter. 

This  brings  me  to  the  application  of  these  principles  to  the 
oase  at  bar.  The  defendant,  as  supervisor  of  roads,  is  required 
by  law  to  keep  the  highways  in  repair ;  he  determines  when  and 
where  repairs  are  necessary,  and  what  work  shall  be  done  in 
order  to  effect  the  repairs.  The  determination  may  be  regarded 
as  of  a  judicial  nature. 

He  also  is  required  to  direct  the  work,  to  make  the  repairs  he 
has  determined  upon ;  this  is  simply  a  ministerial  duty."  ^ 

■ 

« Citing  Lacour  c.  Mayor  of  New  Dutch.  (N.  J.)  W;  RooheBter  White 

Tork,8  Duer.  406;  Lloyd  v.  Mayor  of  Lead  Co.  v.  City  of  Rochester,  8  N. 

New  York,  6  N.  Y.  869,  56  Am.  Dec.  Y.  463, 68  Am.  Dec  816. 
-847;  City  of  Camden «.  Mulford,  S 
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CHAPTER  V. 

OP  THE  LIABILITY  OF   LBGISLATIYB  0PPICER8  TO  PRIVATE 

ACTION. 


644.  LegialatiTe  Offloen  not  liable 
to  civil  Action  for  legisla- 
tive acts. 

646.  Same  Subject— Motive  alleged 
is  immateriaL 

4M,  Same  Sal^ect— Immunity  ex- 
tends to  all  Grades  of  legis- 
lative Action. 

M7.  Same  Subject— Officer  liable 
when  he  acts  mlDlsterially. 

648L  GonsUtutional  Privileges  — 
Freedom  from  Arrest  or 
Suit  while  on  Daty. 


g  648.  Same  Subject— Freedom  of 
Speech  and  Action  while  on 
Duty. 

650.  Same  Subject— Scope  of  the 

Privilege. 

651,  Same  Subject— House  must  be 

in  Session— Acts  in  Com- 
mittee or  Joint  Convention. 

653.  Same  Subject— Illustrations- 
Slander  and  Libel— Impris- 
onment for  Contempt. 

658.  Same  Subject— Privilege  con- 
fined to  Member. 


§  644.  Iiegislatiye  Offloers  not  liable  to  oivil  Action  for  legis- 
lative Acts. — ^Members  of  public  legislative  bodies  are  chosen  bj 
their  constituents  to  enact  such  laws,  regulations  and  rules  of 
conduct  as  in  their  judgment  are  best  suited  to  the  welfare  and 
prosperitj  of  the  people  within  their  jurisdiction.  They  are 
^led  upon  to  exercise  their  judgment  and  discretion  as  to  what 
the  people  need  and  what  will  best  supply  the  requirements. 
The  performance  of  their  duties  is  owing  to  the  public, — to 
the  eommnnity  at  large,  and  not  to  individuals;  and  they  would 
•certainly  perform  their  duties  in  a  timid  and  time-serving 
manner, — ^if,  indeed,  they  would  undertake  their  performance  at 
at  all, — ^if  every  dissatisfied  person  could  compel  them  to  vin- 
<licate  the  wisdom  of  their  enactments  in  an  action  for  damages. 

For  these  and  other  reasons,  similar  to  those  which  operate 
the  immunity  of  judicial  officers,  the  rule  is  well  settled  that  a 
public  legislative  officer  is  not  liable  to  individuals  for  his  legi^ 
lative  action.^ 


^Cooley  on   Torts  (Ist  ed.)  876;     Rep.  608;  Baker  e.  State,   87  Ind. 
Jones  t.  Loving,  55  Hiss.  109.  80  Am.      486;      County     Commissioners    t. 
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§  645.     Same   Sultfeot-Motive  alleged   is  munateriaL — "It 

certainly  can  not  be  argned,"  saysCHAuacBS,  J.,  "that  the  mo- 
tives of  the  individual  membere  of  a  legislative  assembly,  in  vot- 
ing for  a  particular  law,  can  be  inquired  into,  and  its  aupporters 
be  made  personally  liable  upon  an  allegation  that  they  acted 
malicionsly  toward  the  person  aggrieved  by  the  passage  of  the 
law."  '  This  is  bnt  the  same  rnle  which|  as  has  been  seen,  applies 
to  the  judicial  officer,  and  it  rests  upon  the  same  considerations.* 

§  646.  Same  Sutgeot— This  Immamty  eztenda  to  all  Oiadea 
of  legislative  Action. — This  immunity  is  not  confined  to  mem- 
bers of  national  and  state  legislatures,  but  extends  to  the  protec- 
tion of  the  members  of  the  inferior  legislative  bodies  snch  as 
boards  of  supervisors,  county  commissioners,  city  councils,'  and 
the  like.'  Here,  as  the  case  of  the  judicial  officer,  it  is  the 
character  jof  the  duty  and  not  the  name  of  the  office  which  con- 
trols. Thus  continues  Ohalmbrs,  J.,  "  Whenever  the  officers  of 
a  municipal  corporation  are  vested  with  legislative  powers,  they 
hold  and  exercise  them  for  the  public  good,  and  are  clothed  with 
all  the  immunities  of  government  and  are  exempt  from  all  lia* 
bility  for  their  mistaken  use."* 

§  647.  Same  Sulicjeot— Officer  liable  wHare  he  acts  ministeri* 
ally. — Bnt  the  legislative  officer,  like  the  judicial,  may  be  called 
upon  to  act  ministerially,  as  when  he  is  required  to  do  some 
act  in  a  prescribed  manner  irrespective  of  his  own  judgment  as- 
to  the  propriety  or  desirability  of  its  being  done,  and  in  such  a 
case  he  will  be  liable  to  the  individual  injured  by  his  failure 
or  neglect,  as  in  other  cases  of  ministerial  action.'  Bnt  the  party 
complaining  must,  in  this  as  in  other  cases,^  show  a  special  injury 
to  himself.* 


Duckett,  20  Md.  469,  83  Am.  Dec 
557;  Borough  of  Freeport  «.  Marks, 
69  Penn.  St  258;  Wilson  «.  Mayor 
of  New  York,  1  Denio  (N.  Y.)  695, 
48  Am.  Dec.  719;  Ferguson  c.  Kin- 
DOuU,  9  Gl.  &  Fin.  251. 

s  Jones  «•  Loving,  65  Miss.  109,  80 
Am.  Rep.  608;  Amperse  «.  Winslow, 
76  Mich.  284. 

*  Bee  ante,  %  821. 

•  Amperse  «.  Winslow,  75  Mich.  284. 


•  Gooley  on  Torts,  876;  Jones  «. 
Loving,  65  Miss.  109,  80  Am.  Rep. 
608;  County  Commissioners  t.  Ducket,. 
20  Md.  468.  88  Am.  Dec.  567;  Bor- 
ough of  Freeport «.  Marks,  69  Pens. 
St.  258. 

•  In  Jones  v.  Loving,  iupra, 
•Cooleyon  Torts,  877. 

T  See  ante,  g  600. 

•  Amperse  «.  Winslow,  76  Hicb. 
284. 
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So  the  performance  of  their  daty  by  such  of&cera  either  indi- 
▼idnally  or  collectively  may,  as  will  be  seen,  be  enforced  in 
proper  cases  by  mandamus.^ 

§  648.  Constitational  Privileges— Freedom  firom  Arrest  or 
Suit  while  on  Duty. — Bat  not  only  are  legislative  officers  thns 
exempt  from  general  liability,  bnt  certain  special  privileges  are  ac- 
corded them  by  the  respective  constitutions  under  which  they  act. 

Thus  the  constitution  of  the  United  States  declares  that  sena- 
tors and  representatives  shall  in  all  cases,  except  treason,  felony 
or  breach  of  the  peace,  be  privileged  from  arrest  during  their 
attendance  at  the  session  of  their  respective  houses,  and  in  going 
to  and  returning  from  the  same. 

The  constitutions  of  most  of  the  States,  however,  extend  this 
privilege  still  further,  and  the  members  are  not  only  privileged 
from  arrest  either  in  criQiinal  or  civil  cases  but  from  the  service 
of  all  civil  process  during  the  session  of  the  legislature  and  while 
coming  from  and  returning  to  their  homes. 

Oourts  do  not  take  judicial  notice  of  this  privilege,  bnt  the 
party  entitled  to  it  must  claim  its  benefit  by  proper  plea  or  mo- 
tion, or  it  will  be  deemed  to  have  been  waived.' 

Officers  having  writs  to  serve  against  the  person  of  a  legisla- 
tor are  not  bound  to  notice  his  privilege  from  arrest,  but  may 
execute  their  process  without  liability,  leaving  the  party  to  insist 
upon  his  privilege  in  the  proper  manner.' 

§  649.  Same  8u1:4o<rt^^B'i^o^<^^  of  Speech  and  Action  while 
on  Duty. — So  the  constitution  of  the  United  States  provides  that 
members  of  the  national  legislature,  for  any  speech  or  debate  in 
either  house,  shall  not  be  questioned  in  any  other  place;  and  a 
similar  provision  is  found  in  the  constitutions  of  most  if  not 
all  of  the  States. 

These  provisions,  it  has  been  held,  should  be  liberally  rather 
than  strictly  construed.  Thus  in  a  leading  case  in  Massachusetts,* 

'  JBv  parte  Pickett,  24  Ala.  91.  'Carle  «.  Deleedemier,  18  Me.  868, 

*Prenti8    «.     Commonwealth,     5  89  Am.  Dec.  508;  Tarlton  «.  Fisher, 

Band.  (Va.)  697,  16  Am.  Dec  782;  8  Dong.  671;   Sperry  e.  Willard,  1 

Holiday  v.  Pitt,  2  Strange  985;  Mc-  Wend.  (N.T.)82;  Secor  «.  Bell,  18 

Phenon  «.  Neemith,  8  Oratt.  (Va.)  Johns.  (N.  Y.)  52;  Chase  v.  Fish,  10 

241 ;  Lyell «.  Goodwin,  4  McLean  (TJ.  Me.  182. 

8.  0.  0.)  29;  Oyer  «.  Irwin,  4  Dall.         4  Coffin  «.  Coffin,  4  Masa  1,  8  Am. 

107;  Chase  e.  Fish,  16  Me.  186.  Dea  189. 
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whose  ooDStitatioD  secared  '^  freedom  of  deliberation,  speech  and 
debate,"  Ohief  Justice  Pabsons  said :  ^^  These  privUeges  are 
thus  secared,  not  with  the  intention  of  protecting  the  members 
against  prosecutions  for  their  own  benefit,  bat  to  support  the 
rights  of  the  people,  by  enabling  their  representatives  to  execute 
the  f auctions  of  their  office  without  fear  of  prosecutions,  civil 
or  oriminal.  I,  therefore,  think  that  the  article  ought  not  to  be 
construed  strictly,  but  liberally,  that  the  full  design  of  it  may 
be  answered." 

§  650.  Same  BulDoeot— Scope  of  the  Ftivilege. — <^I  will  not 
confine  it,"  continues  the  learned  judge,^  ^^  to  delivering  an  opin- 
ion, uttering  a  speech,  or  haranguing  in  debate,  but  will  extend  it 
to  the  giving  of  a  vote,  to  the  making  of  a  written  report,  and  to 
every  other  act  resulting  from  the  nature  and  in  the  execution 
of  the  office.  And  I  would  define  the  article  as  securing  to 
every  member  exemption  from  prosecution  for  everything  said 
or  done  by  him  as  a  representative,  in  the  exercise  of  the  func- 
tions of  that  office,  without  inquiring  whether  the  exercise  was 
regular,  according  to  the  rules  of  the  House,  or  ilregular  and 
against  their  rules.  I  do  not  confine  the  member  to  his  place  in 
the  house ;  and  I  am  satisfied  that  there  are  cases  in  which  he  is 
entitled  to  this  privilege  when  not  within  the  walls  of  the  repre- 
sentatives' chamber." 

§  651.  Same  Suttject— HouBe  must  be  in  Session— Aota  in  Oonip 
mittee  or  Joint  Convention. — *<  He  cannot  be  exercising  the  func- 
tions of  his  office  as  a  member  of  a  body,"  continues  the  learned 
judge,^  *^  unless  the  body  be  in  existence.  The  house  must  be  in 
session  to  enable  him  to  claim  that  privilege ;  and  it  is  in  ses- 
sion notwithstanding  occasional  adjournments  for  short  inter- 
vals, for  the  convenience  of  its  members.  If  a  member,  there- 
fore, be  out  of  the  chamber,  sitting  in  committee,  executing  the 
commission  of  the  house,  it  appears  to  me  that  such  member 
is  within  the  reason  of  the  article,  and  ought  to  be  considered 
within  the  privilege.  The  body  of  which  he  is  a  member  is  in 
session,  and  he,  as  a  member  of  that  body,  is  in  fact  discharge 
ing  the  duties  of  his  office.  He  ought,  therefore,  to  be  protected 
from  civil  or  criminal  prosecutions  for  everything  said  or  done 
by  him  in  the  exercise  of  his  functions  as  a  representative^  in 

1  In  Ooffin  «.  Coffin,  mipra, 
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§  652. 


committee,  either  in  debating,  in  assenting  to,  or  in  draughting 
a  report.  Neither  can  I  deny  the^  member  his  privilege  when 
execating  the  duties  of  his  ofSce  in  a  convention  of  both  houses, 
although  the  convention  should  be  held  in  the  senate  chamber." 
This  construction  of  the  privilege  is  approved  bj  the  Supreme 
Court  of  the  United  States.' 

§  662.  Same  Sul^eot— Illii8tration8--SIander  and  label— Im- 
pxiflonment  for  Contempt.— The  privilege  has  been  most  frequent- 
ly invoked  in  actions  of  slander  and  libel — ^to  which,  within  the 
limits  fixed,  it  furnishes  a  complete  defense — for  words  spoken 
or  written  by  the  member  in  speeches  upon  the  floor  of  the 
house  or  in  reports  made  by  him  as  a  member  of  committees,* 
but  it  has  also  been  frequently  appealed  to  in  actions  for  false 
imprisonment  where  the  legislature  has  acted  under  its  power  to 
punish  for  contempt. 

The  power  of  either  house  to  imprison  for  an  alleged  con- 
tempt of  its  rules  or  orders  has  been  thoroughly  considered  in 
several  important  cases,  and  its  extent  has  been  defined  with 
clearness.' 

A  l^;islative  body,  like  the  United  States  House  of  Bepresenta- 
tives  possesses  the  power  to  punish  its  own  members  for  disorderly 
behavior  and  this  punishment  may  be  by  imprisonment ;'  it  may 
also  punish  in  the  same  way  its  members  for  their  absence;*  as 
incidental  to  its  power  to  decide  upon  the  qualification  and  elec- 
tion of  its  members  it  has  an  undoubted  right  to  examine  wit- 
nesses and  inspect  papers,  and  to  punish  for  contempt  witnesses 
who  refuse  to  testify ; '  as  incidental  to  its  power  to  impeach 
officers  of  government,  it  may  compel  witnesses  to  attend  and 


•  Eilboorn  v.  Thompson,  103  U.  8. 
168.d08w 

•  Stockdale  «.  Hansard,  9  Ad.  ft  El. 
1;  Ooffln  9,  Ooffln,  4  Mass.  1,  8  Am. 
Dec.  189. 

•  Among  the  leading  Bnglish  cases 
are:  Crosby's  Case,  8  Wils.  188; 
Bnrdett  «.  Abbott,  14  East  1;  Case 
of  the  Sheriff  of  Middlesex,  11  Ad.  ft 
EL  )V78;  Eeillej  «.  Carson,  4  Moo.  P. 
C.  68;  Beaumont  «.  Barrett*  1  Moo. 


P.  C.  59;  Fenton  t.  Hampton,  11  Moo. 
P.  C.  847;  Doyle  e.  Falconer,  L.  R  1 
P.  C.  82a 

4  Eilboorn  «.  Thompson,  108  XT.  8. 
168;  Hiss  v,  BarUett,  8  Gray  (Mass.) 
468,  63  Am.  Dec  768. 

•Eilboum  «.  Thompson,  108  U.  8. 
168. 

•  Eilboorn  e.  Thompson,  108  U.  & 
168,  Bomham  e.  Morrissey,  14  Oraj 
(Mass.)  296, 74  Am.  Deo.  670. 
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answer ;  *  bnt  it  poBseflees  no  general  power  to  punish  for  con- 
tempt^ and  can  only  pnnish  a  witness  for  contamacy  where  his 
testimony  is  required  in  a  matter  into  which  it  has  jarisdiction 
to  inquire.' 

Its  power,  in  any  case,  is  not  a  question  for  its  determination 
alone,  but  wherever  it  attempts  to  affect  individual  rights  or  lib- 
erty, its  jurisdiction  is  always  open  to  judicial  inquiry  in  the 
proper  court.  • 

§  653.  Same  Sul^eot— Privilege  confined  to  Member* — ^Bnt 
the  privilege  is  confined  to  the  member  alone  and,  though  it  may 
afford  him  protection  against  an  action  for  slander  or  libel  for 
language  used  by  him,  it  will  not  protect  the  outsider  who  pub- 
lishes it;*  and  though  the  member  who  has  concurred  in  direct- 
ing an  arrest  in  a  case  beyond  the  jurisdiction  of  the  house  will 
not  be  liable,  the  officer  who  makes  the  arrest  will  not  be  privi- 
leged.* 


>  Kilboam  «.  Thompson,  108  U.  S. 

*  Eilbouin  «.  Thompson,  108  U.  S. 
106. 

^Eilhoum  «.  Thompson,  108  XT.  8. 
168,  overruling  to  this  extent  Ander- 
son  V,  Dunn.  6  Wheat.  (TJ.  8.)  204, 
Williamson  o.  Berry,  8  How.  (U.  8.) 
4S5;  Thompson  v.  Whitman,  18 
WalL  (U.  8.)  457;  Knowles  o.  Qag  L. 


Co.  19  WalL  58;  Pennoyer  e.  Neit 
96  U.  8.  714.  See  also  to  like  effect, 
Bumham  e.  Morrissey,  14  Gray 
(ICass.)  S26,  74  Am.  Dec.  676. 

« 8tockdale  «.  Hansard,  9  Ad.  A 
Bl.  1. 

•  Kilboam  «.  Thompson,  108  U.  8. 
168,  overruling  Anderson  a  Dann,  d 
Wheat.  (U.  B.)201 
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CHAPTER  VI. 

OF  THB  UABILITY  OF  MINISTERIAL  OFFICERS  TO  PRI7ATS 

ACTION. 


I  664.  In  goDeraL 
666.  How  here  designated— Ifinie- 
terial  Officers. 

666.  How  Subject  dlTided* 

A.  LIABILITY  FOR  HIS  OWN 
DEFAULTS. 

I.  nr  GBHBBAL  OF  THB  DUTY  A3XD  THB 
TJATtlTiTTT. 

667.  Ministerial  Fanctions  and  Offl- 

cers  defined. 

668.  Same  Subject— Determination 

of  Occasion  or  Conditions 
not  excluded. 

669.  Same     Subject— Tested    by 

Mandamus. 

660.  Same   Subject-^udidal  Offi- 

cer may  act  ministerially. 

661.  Ministerial  Officer  acting  with 

due  C^re  according  to  law 
incurs  no  Liability. 
668.  Unconstitutional  Law  affords 

« 

no  Protection. 

668.  Officer  must  keep  within  Au- 
thority conferred  by  Law. 

664.  Ministerial  Officer  who  fails  to 
act  or  who  acts  improperly 
liable  to  Party  specially  in- 
jured. 
Same  Subject— What  this  Rule 

includes. 
Duty  must  be  one  which  Offi- 
cer may  lawfully  perform. 

667.  Duty  of  Officer  must  be  abso* 
lute. 

668.  Duty  of  Officer  must  be  per 
sonaL 


%  669.  Officer  must  have  l^gal  Au- 
thority and  Ability  to  per- 
form. 

670.  Mistake  or  good  Faith  no  Ex- 

cuse. 

671.  That  Violation  is  punishable 

no  Defence. 

672.  No  Excuse  that  Duty  was 

owing  primarily  to  Public 

if  Indiyidual  has    special 

Interest. 
678.  But  no  Liability  where  Duty 

owing  solely  to  the  Public. 
674  Party  suing  must  show  Injury 

from  Breach  of  Duty  owing 

to  himself. 
676.  Only  proximate  Damages  can 

be  recovered. 

676.  De  FaUo  Officer  liable  for 

Negligence. 

677.  Presumption  of  due  Perform- 

ance. 

678.  Subordinate  Officers  are  lia- 

ble for  their  own  Defaults. 

679.  Liability  of  DepuUes. 

680.  Effect  of  contributory  Negli- 

gence. 

681.  Liability  when  Services  are 

gratuitous. 
689.  UabiUty   of  Officer  upon  his 
Bond. 

IL  XJABILirT  OF   FABTICULAB  OS9I* 

CBB& 

688.  In  general 

1.  Amiifnm  in  BankmpUg. 
684.  Liable  for  Neglect  of    pre. 
scribed  Duties. 
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8.  Oanal  ChiUrachn. 

685.  Are  liable  for  Injuries  from 
Defaults. 

8.  Obrki  qf  OvmrU. 

m  Aieliable  for  ministerial  De- 
faults. 

687.  Duty  to  allow  Inspection  of 

Records* 

688.  Duty  to  furnish   Oopies  of 

Becords. 

i.  OoUector  qf  Taam. 

689.  Must  act  by  Warrant 

680.  Protected  by  Process  fair  on 

its  Face. 

681.  Effect  of  extrinsic  Knowledge 

of  Defects. 
689.  Collector  not  protected  if  War> 

rant  not  fair  on  its  Face. 
688.  Collector  liable  if  he  exceeds 

or  abuses  his  Authority. 
684.  liability  for  Money  received 

onToid  Process. 


6.  J2M^  OJhen. 

685.  Inspectors. 

606.  Registration  Offlcera. 

687.  Csavassers. 

698.  Inducting  Officers. 

6.  Highway  Qffle&n. 

688.  Not  liable   for  lawful  Acts 

within  their  Jurisdiction. 

700.  Distinction  between  Judicial 

and     ministerial   Acts  by 
such  Officers. 

701.  Liable  for  Neglect  to  repair 

where  Charged  with  Duty 
and  provided  with  Funds. 

7.  Itupeetan  qf  ProtiHotu, 
708.  Liable  for  Negligence. 
8.  JBrotariM  PiOHo. 

708.  In  general, 

704.  Liable  for  Negligence  in  pre- 

senting  or  protesting  n^o> 
tiable  Paper. 

705.  Same  Subject— What  will  ex- 

cuse Notary. 


8  706.  Liability  for  Defaults  in  tak- 
ing Acknowledgments. 

707.  Same  Subject— 1.  For 

ingly  making  a  false 
flcate. 
706w  Same   Subject— 8.  Far 
takes  in  Identity   of 
ties. 

708.  Same  Subject— 8.  For 

ive  Certificate. 

710.  Same  Subject— IManlt  of  No- 
tary  must    be 
Cause  of  Injury. 

711..  Same   Subject— The 
of  Damages. 

718.  Same  Subject— Mitigation   of 
Damages. 

8.  But-qlk^n, 

. 

718.  Baoh  liable  for  his  own  De- 
faults only. 

la  PuUh  School  and  OoOeQO  Qgtetf 
and  T8a(h$r9, 

714  Distinction  to  be  made  be- 
tween  public  and  private 
Schools. 

a.  Qffloen. 

715.  Have  Power  to  enact  reasons- 

ble  Rules  and  Regulations. 

716.  What  this  Rule  Includes. 

717.  Rules  need  not  be  formal  or 

"of  Record. 

718.  School  Officers  not  liable  for 

Errors  in  Judgment. 
718.  Axe  liable  only  when  actuated 

\ifj  Malice. 
780.  Question   of    Reasonableness 

of   Regulations  is  for  the 

Court. 
721.  What  Rules  and  Regulatloia 

are  valid — Instances. 
788.  What  Rules  and  Regulations 

are    not    reasonable  —  In- 
stances. 
788.  Regulations  must  be  enfoioed 

in  reasonable  Manner^- 
784.  Liability  for  not  repafrfaig. 
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%  729. '  Liability  for  not  performing 
ministerial  Duty  •*  Requir- 
ing Bond  from  Contractors. 

b.  TMehen. 

726.  Are  to  some  extent  public  Offl- 

cera. 

727.  Are   subject   to    Rules    pre- 

scribed by  Board. 

728.  Where  Board  has  prescribed 

no  Rules  Teacher  may  do  so. 

729.  Rules  prescribed  by  Teacher 

must  be  reasonable. 

780.  Authority  of  Teacher  not  con- 
/    fined  to  School-room. 

781.  Right  to  inflict  corporal  Pun- 
/       ishment 

782.  Teacher  not  liable  to  Parent 

for  refusing  to  receive  Child 
as  Pupil. 

11.  Beeardera  of  Deeds. 

788.  Duties   are  chiefly  owing  to 

Individuals. 
734.  Duty  to  record  proper  Instru* 

ments. 

785.  Must  not  deliver  Deed  before 

recording  it. 

786.  Liable  for  making  an  imper- 

fect Record. 

787.  Liable  for  not  making  Lidex 

as  required. 

788.  Duty  to  allow  In8i>ection  of 

Records. 

789.  Duty  of ,  permitting  Strangers 

to  make  Abstracts  of  Title. 

740.  Duty  in  fumisliing  Copies  of 

Records. 

741.  Liability  for   Negligence   in 

making    Searches  or  Ab- 
stracte  of  Title. 

12.  Bhmiffe,  Marshah,  Ooron&n  and 
QmUdbtee. 

742.  Duties  and  Liabilities  are  sim- 

ilar. 
748.  What  Parties  are  interested. 

a.  To  the  Plaintiff  in  tha  Frooeit. 

741  Duty  to  execute  lawful  Pro- 
cess. 


§745. 

746. 
747. 

748. 
749. 

750. 

761. 

762. 

768. 

764. 

765. 

766. 

767. 

768. 

769. 
760. 

761. 

762. 

768. 
764. 

766. 
766. 

b. 
767. 
76a 

769. 

770. 
771. 


Must  serve  irregular  or  voida- 
ble Process.  . 

Need  not  serve  void  Process. 

Right  to  demand  Prepayment 
of  his  Fees.  « 

Right  to  demand  Lidemnity. 

If  no  Indemnity  demanded. 
Officer  is  bound  to  serve. 

When  promise  of  Indemnity 
will  be  implied. 

Officer  liable  for  Loss  result- 
ing from  neglecting  Instruc- 
tions. 

Officer  bound  for  reasonable 
Skill  and  Diligence. 

Liable  for  Negligence  in  serv- 
ing Process  for  Appearance. 

Liable  for  Negligence  in 
searching  for  Property. 

Liable  for  N^ligence  in  mak- 
ing an  insufficient  Levy. 

Liable  for  surrendering  Proi>- 
erty  without  Cause. 

Liable  for  negligent  Delay  in 
making  Levy. 

Liable  for  Neglect  to  levy  at 
alL 

Liability  for  Escapes. 

Liability  for  Neglect  in  keep- 
ing Property  seized. 

Same  Subject — Delivery  Bonds 
— Receiptors. 

Liability  for  accepting  insuffi- 
cient Bonds. 

Liability  in  making  Sales. 

Liability  for  not  making  Re- 
turn and  for  a  false  Return. 

Liability  for  Money  received. 

The  Measure  of  Damages. 

To  tlie  Defendant  in  the  Writ. 

In  general. 

No  Liability  arises  from  proper 

Service  of  valid  Process. 
Same  Subject— What  is  meant 

by  Process. 
Liability  for  illegal  Arrest. 
Liability  for  refusing  Bail  or 

other  Abuses. 
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I  772.  Liability  for  Levy  under  Toid, 
paid,  expired  or  superseded 
Process. 
778.  Liability  for  exoessiTe  Levy, 

774.  Liability  for  disregarding  Bx> 

emptions. 

775.  Liability  for  Neglect  in  caring 

for  Property. 

776.  Liability  for  taking  insofflcient 

Security. 

777.  Liability  for  Misconduct  ki 

making  Sale. 

778.  Liability  for  other  Abuse  of 

Process. 

779.  Liability  for  unlawfully  Break- 

ing into  the  Dwelling-house. 

e.  To  Btrangert  to  the  Writ. 

780.  In  general. 

781.  Liability  for  Arrest  upon  War- 

rant against  another. 

789.  Liability  for  taking  Goods  of 
one  Person  on  Writ  against 
another. 

788.  Liability  for  Levy  on  mort- 
gaged Property. 

18.  TaaQfflo&n, 

784.  Liability  for  not  levying  Tax. 

785.  Same  Subject— The  Measure 

of  Damages. 

786.  Same  Subject— Action  maybe 

brought  in  foreign  State. 

787.  Liability  for  false  Return. 


B.     FOR    DEFAULTS    OF   H» 
OFFICIAL  SUBORDINATEa 

%  788.  In  general. 

I.  FUBLIC  OFFI0RB8  OF  aOYSBBMIllT. 

789.  Public  Officer  of  Govemmest 

not  liable  for  Acts  of  Us 
offldai  Subordinates. 

790.  Same  Subject— Exceptions  to 

this  Rule. 

791.  This  Rule  applies— 1.  To  Post- 

officers. 
793.  8.  To  Mail  Contractors. 

793.  8.  To  Collectors  of  Customa 

794.  4.  To  Captain  of  Ship  of  War. 

795.  5.  To     Confederate     District 

Commissary. 


n.     PUBLIO 


TBX7BTEB8    ABD 


ooiocia- 


796.  Not  liable  for  Negligence  of 

Subordinates. 

UL   MJLHUri'KBIAL  OFFIGEB8. 

797.  Liable  for  Defaults  of  their 

Deputies. 

798.  This    Rule    applies  — L  T6 

SheriiZs. 

799.  8.  To  Recorders  of  Deeds. 

800.  8.  To  Clerks  of  Courts. 

801.  4.  To  other  Officers. 

C.  FOR  DEFAULTS  OF  HIS  PRI- 
VATE SERVANT  OR  AGENT. 

802.  Liable  for  Torts  of   Private 

Servant  or  Agent. 


§  654.  In  generaL — ^Having  now  considered  the  qnestion  of 
the  liability  to  private  action  of  three  of  the  great  dasseB  of 
public  officers, — the  governing  or  executive  class ;  the  weighing, 
deliberating,  deciding  or  judicial  class,  and  the  law  making  or 
legislative  class,  it  now  remains  to  deal  with  the  fourth  great 
class  of  public  officers, — ^those  who  execute  and  enforce  the 
judgments,  decrees  and  orders  of  superior  courts  and  officers  and 
who  perform  all  those  various  duties  for  individuals  which  the 
law  has,  for  their  security  and  protection,  clearly  and  absolutely 
imposed. 
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§  666.  How  here  desigiiated— lOniBteilal  Officer. — This  class 
of  officers  is  known  by  different  names.  They  are  sometimes 
called  executive  officers,  sometimes  administrative,  sometimes 
ministerial,  and  with  slight  shades  of  distinction.  But  for  con- 
venience sake,  and  as  may  properly  be  done,  they  will  all  be 
treated  here  under  the  general  head  of  ministerial  officers,  and 
there  will  be  indnded  all  officers  whose  duties  are  wholly  or 
ehiefly  ministerial. 

§  656.  How  Subject  divided. — In  doing  this,  the  general 
questions  of  the  nature  of  the  duty  and  the  liabilities  it  imposes 
will  first  be  considered,  after  which  several  of  the  more  import- 
ant dassee  of  ministerial  officers  will  be  separately  dealt  with. 

Begard  must  also  be  had  to  the  distinctions  between  the  liabil- 
ity of  the  ofiicer  for  his  own  defaults,  for  those  of  his  official 
subordinates  and  for  (hose  of  his  own  private  servants  and 
agents.    Hence— 

A. 

LIABILITY  FOR  HIS  OWN  DEFAULTS. 

I. 

XH  GINERAL   OF  THB  DUTY   AND  THE   LIABILnT. 

§  657.     Ministerial  Funottons  and  Oflloers  defined The  diffip 

cnlty  of  dealing  with  questions  of  liability  for  jndicial  or  minis- 
terial action  does  not  lie  so  much  in  the  determination  of  the 
proper  principle  of  law  to  be  applied  when  the  nature  of  the 
action  has  been  ascertained,  as  in  determining  whether  the  given 
act  shall  be  considered  as  judicial  or  ministerial  in  its  character. 

The  majority  of  cases,  perhaps,  are  easily  distinguished,  but 
there  are  still  many  others  which  lie  so  near  the  line  that  courts 
have  found  it  extremely  difficult  to  decide  upon  the  true  nature 
of  the  duty. 

No  inflexible  rule  can  be  laid  down  by  which  this  difficulty 
can  be  solved  in  every  case.  Each  case  must  be  determined  upon 
an  examination  of  all  its  facts.  Here,  too,  as  in  other  cases 
already  considered,  it  is  the  nature  of  the  duty  and  not  the  title 
of  the  officer  which  determines  the  liability. 
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The  most  important  criterion,  perhaps,  is  that  the  dnty  is  one 
which  has  been  positively  imposed  by  law  and  its  performance 
required  at  a  time  and  in  a  manner  or  upon  conditions  which  are 
specifically  designated,  the  dnty  to  perform  under  the  conditions 
specified  not  being  dependent  upon  the  officer's  judgment  or 
discretion. 

Many  definitions  have  been  attempted  by  the  courts*  Thus  it 
is  said  by  a  learned  judge :  ''  The  duty  is  ministerial,  when  the 
law,  exacting  its  discharge,  prescribes  and  defines  the  time,  mode 
and  occasion  of  its  performance  with  such  certainty  that  nothing 
remains  for  judgment  or  discretion.  Official  action,  the  result 
of  performing  a  certain  specific  duty  arising  from  designated 
facts  is  a  ministerial  act." ' 

In  the  same  line,  a  ministerial  act  has  also  been  defined  as 
"an  act  performed  in  a  prescribed  manner,  in  obedience  to  the 
law  or  the  mandate  of  legal  authority,  without  regard  to,  or  the 
exercise  of,  the  judgment  of  the  individual  upon  the  propriety 
of  the  acts  being  done." " 

Other  definitions  appear  in  the  note.* 

§  658.  Same  Subject— Determmatlon  of  Oooaaioa  or  Oondi- 
tions  not  excluded. — That  a  necessity  may  exist  for  the  ascer- 
tainment, from  personal  knowledge  or  by  information  derived 
from  other  sources,  of  those  facts  or  conditions,  upon  the  exist- 


*  CiiOPTON,  J.,  in  Grider  «.  Tally, 
77  Ala.  422,  54  Am.  Rep.  65. 

'Pennington  «.  Streight,  54  Ind. 
876;  Floumoy  «.  JeffersonvUIe,  17 
Ind.  160,  70  Am  Dec.  468;  Ray  «. 
Jeflersonville,  90  Ind.  572. 

>  «A  ministerial  duty,  the  perform- 
ance of  which  may,  in  proper  cases, 
be  required  of  the  head  of  a  depart- 
ment, by  Judicial  process,  is  one  in 
respect  to  which  nothing  is  left  to  dis- 
cretion. It  is  a  simple,  definite  duty, 
arising  under  conditions  admitted  or 
proved  to  exist,  and  imposed  by 
law."  State  v.  Johnson,  4  Wall.  (U. 
B.)  475.  408. 

'*A  ministerial  duty  is  one  in  re- 
spect to  which  nothing  is  left  to  dis- 


cretion." Sullivan  «.  Shanklin,  68 
Gal.  247,  25L 

"A  duty  is  ministerial  when  an  in- 
dividual has  such  a  legal  interest  in 
its  performance  that  neglect  of  per- 
formance becomes  a  wrong  to  such 
individual."  Morton «.  Oomptroller- 
General,  4  S.  C.  430,  474. 

"Where  the  law  prescribes  and  de- 
fines the  duties  to  be  performed  with 
such  precision  and  certainty  as  to 
leave  nothing  to  the  exercise  of  dis- 
cretion or  Judgment  the  act  is  minis- 
terial." Commissioner  «.  Smith,  5 
Tex.  471;  Arberry  «.  Beavers,  6  Tez. 
467;  Rains  «.  Simpson,  60  Tei.  495, 
82  Am.  Rep.  609. 
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enoe  or  fulfillment  of  which,  the  performance  of  the  act 
becomes  a  dear  and  specific  duty,  does  not  operate  to  conyert 
the  act  into  one  judicial  in  its  nature.'  Such,  it  is  said,  is  not 
the  judgment  or  discretion  which  is  an  essential  element  of  judi- 
cial action.* 

Thus  a  sheriff  must  determine  whether  process  coming  into 
his  hands  for  service,  is  issued  from  a  court  of  competent  juris- 
diction and  is  regular  on  its  face,  and  a  treasurer  of  public 
money  must  ascertain  whether  a  warrant  for  its  payment  is 
drawn  by  such  an  officer  and  is  in  such  a  form  that  its  payment 
becomes  a  duty;  but  the  execution  of  the  process  and  the 
payment  of  the  warrant  are  ministerial  acts.  So  a  judge  must 
determine  whether  a  judgment  is  entered  according  to  the  yer- 
dict  of  the  jury  or  the  consideration  of  the  court,  and  whether 
a  bill  of  exceptions  correctly  recites  the  proceedings;  but  the 
act  of  signing  the  judgment  or  the  bill  of  exceptions  is  a  min- 
isterial one.* 

So,  again,  it  is  said  that  every  selectman  before  the  appoint- 
ment of  an  overBcer,  and  every  sheriff  previous  to  taking  bail, 
makes  inquiry  to  aid  bim  in  the  legal  performance  of  his  duty, 
but  the  act  in  either  case  is  ministerial.^ 

§  659.  Same  Sul^eot— Tested  by  Mandamua. — ^It  has  been 
said  that,  perhaps,  as  safe  a  criterion  as  any  other  to  ascertain 
whether  a  private  suit  will  or  will  not  lie,  is  to  adopt  the  rule 
which  governs  in  determining  whether  mandamus  would  or 
would  not  be  granted  to  compel  the  officer  to  perform  the  duty.' 

This  rule,  which  will  be  hereafter  more  fully  considered/  is, 
briefly,  that  in  matters  which  require  judgment  and  considera- 
tion to  be  exercised  by  the  officer,  or  which  are  dependent  upon 
his  discretion,  mandamus  will  not  be  granted,  but  that  for  minis- 

^Orider  «.  Tally,  77  Ala.  423,  54  Am.    Rep.   65;   Orane  «.  Camp,  13 

Am.  Bep.   65;  Flonmoy  v.  City  of  Oomi.  464. 

Jeffeisonville,  17  Ind.  169,   79  Am.  sGrider  «.  Tally,  77  Ala.  433,  64 

De&  468;  Ray  «.  City  of  Jefferson-  Am.  Rep.  66. 

TiUe,  90  Ind.  578;  Crane  «.  Camp,  13  ^Betts  v,  Dimon,  8  Conn.  107. 

Conn.  464;  Betts  «.  Dimon,  8  Conn.  •  Rains  «.  Simpson,  60  Tex.  496,  89 

107.  Am.    Rep.  609;  Grider  «.  Tally,  77 

•Grider  t.  Tally,  77  Ala.  433,  64  Ala.  438,  54  Am.  Rep.  65. 

•&eepo9t,%U7. 
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terial  acts  in  the  performance  of  which  no  exercise  of  judgment 
or  discretion  is  reqnired,  the  writ  will  be  granted.^ 

§  660.  Same  SulDject— Judicial  Oflloer  may  act  ministerially. 
— That  the  o£5icer  in  question  is  one  who  usually  acts  judicially 
or  ;tM»i-judicially  is  not  condusive,  for  such  officers  may  be  and 
are  frequently  called  upon  to  perform  ministerial  acts,  and  as  to 
such  acts  they  are  governed  by  the  same  rules  which  control 
ministerial  action  in  other  cases.* 

§  601.  Miniaterial  Officer  acting  with  due  Care  according  to 
Law  incurs  no  liiability. — As  has  been  seen^  the  judicial  and  the 
legislative  officer  acting  in  good  faith  within  his  jurisdiction 
incurs  no  liability  to  private  individuals,  notwithstanding  that 
they  may  have  erred  in  judgment  or  that  individuals  may  have 
suffered  injury.  A  somewhat  similar  but  more  absolute  immu- 
nity attaches  to  the  ministerial  officer. 

He  is  by  law  required  to  act ;  the  manner,  time  and  circum- 
stances of  his  action  are  prescribed ;  he  has  no  discretion  whether 
to  act  or  not ;  his  action  may  be  compelled  by  legal  process;  his 
duty  is  to  do,  not  reason  why.  Such  duties  and  responsibilities 
demand  commensurate  protection,  and  it  is  well  settled  that  the 
ministerial  officer  who  performs  in  the  prescribed  manner  and 
with  due  care  and  diligence  an  act  imposed  upon  him  by  law 
incurs  no  liability  to  any  individual  however  much  the  latter 
may  be  injured.' 

Even  though  the  power  which  set  him  in  motion  may  have 
erred,  yet  if  the  command  comes  from  the  proper  source  and  on 
its  face  fairly  requires  that  he  should  act,  he  may  act  without 
fear  of  personal  consequences  to  himself. 

§  662.  Unconstitutional  Law  afiRirds  no  Protection. — But 
here,  as  has  been  elsewhere  noted,  it  must  be  borne  in  mind  that 
an  unconstitutional  law  is,  in  legal  effect,  no  law  at  all,  and  the 

iCarrick  «.  Lamar.  116  U.  8.  428;  >Grider  «.  Tally.  77  Ala.  423.  54 

Decatur  «.  Paulding,  14  Pet.  (U.  8.)  Am.  Rep.  65;  Thompeon  «.  Holt,  52 

407;  United   SUtes  «.    Guthrie,  17  Ala.  491; Peoples.  Provlnes,  84  CaL 

How.  (U.   8.)  284;  United  States «.  520;  People*.  Bush, 40 Gal.  844. 

Commissioner,  5  Wall.  (U.  8.)  668;  *  Highway  Commisiionersv.  Ely,  54 

Litchlleld  t.  Register.  0  Wall.  (U.  8.)  Mich.  175;  8age  9.  Lauiain.  19  Mich. 

674;  Tally  «.  Grider,  66  Ala.  119.  187. 
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§   664. 


ministerial  officer  can  not,  therefore,  justify  his  action  under 
it,  even  though  he  acted  in  good  faith  npon  the  presumed  valid- 
ity of  the  law  which  had  not  yet  been  declared  to  be  unconsti- 
tutional.' 

§  663.     Officer  must  keep  within  Authority  oonfbrred  by  Law, 

— It  is  self-evident,  also,  since  the  officer  must  justify  his  action, 
if  at  all,  by  showing  that  he  was  authorized  of  law  so  to  act, 
that  if  he  commits  an  act  which  his  authority  will  not  justify, 
or  if  he  exceeds,  ignores  or  disregards  the  limits  set  to  his 
authority,  he  cannot  then  justify  at  all,  but  must  respond  to  the 
party  injured  like  any  other  wrongdoer." 

§  664.  Ministerial  Officer  who  Mia  to  act  or  who  acts  im- 
properly liable  to  Party  specially  ii^jurecL — ^Bnt,  on  the  other 
hand,  it  is  equally  well  settled  that  where  the  law  imposes  upon 
a  public  officer  the  performance  of  ministerial  duties  in  which  a 
private  individual  has  a  special  and  direct  interest,  the  officer 
will  be  liable  to  such  individual  for  any  injury  which  he  may 
proximately  sustain  in  consequence  of  the  failure  or  neglect  of 
the  officer  either  to  perform  the  duty  at  all,  or  to  perform  it 
properly. 

In  such  a  case  the  officer  is  liable  as  well  for  non-feasance  as 
for  misfeasance  or  malfeasance.* 


^Fisher  9.  McGirr,  1  Gray  (Mass.) 
1,  61  Am.  Dec.  881;  Ely  v.  Thomp- 
son, 8  A.  K.  Marsh.  (Ey.)  70^  Osbom 
V.  Bank,  9  Wheat  (U.S.)  788;  Norton 
f».  Shelby  County,  118  U.  B.  442; 
United  Stotes  «.  Lee,  106  U.  B.  106; 
Cunningham  v.  Macon  R.  R  Co.  109 
U.  8.  446;  Poindezter  v,  Greenhow 
(Virginia  Coupon  Cases)  114  U.  8. 
270;  Sumner  «.  Beeler,  50  Ind.  841,19 
Am.  Rep.  718;  Lynn  v.  Polk,  8  Lea 
(Tenn.)  121;  Board  «.  McComb,  92 
U.  8.  681;  Astrom  «.  Hammond,  8 
McLean  (U.  B.  C.  C.)  107. 

*Orr  0.  Quimby,  54  N.  H.  690. 

•  Rowning  «.  Goodchild,  2  W.  Bl. 
906;  Ashby  «.  White,  2  Ld.  Raym. 
988;  Lane  v.  Cotton,  1  Salk.  17;  Amy 
f.  SuperTisors,  11  Wall.  (U.  8.)  186; 


Sawyer  v.  Corse,  17  Gratt.  (Va.)  280, 
94  Am.  Dec.  445;  Bassett  o.  Fish,  12 
Hun  (N.  Y.)209;  Piercy  «.  Averill. 
87  Hun 860;  Bennetts.  Whitney,  94 
K.  Y.  802;  Jenner  «.  Jollffe,  9  Johns. 
(N.  T.)  881;  Adsit  v.  Brady,  4  Hill 
(N.  Y.)  680, 40  Am.  Dec.  805;  Rounds 
«.  Mansfield,  88  Me.  586:  Bailey  «. 
Mayor,  8  Hill  (N.  Y.)  581,  88  Am. 
Dec.  669;  Maxwell «.  Pike,  2  Me.  8; 
McCarty  «.  Bauer,  8  Eans.  287;  Wil- 
son  V,  Mayor,  1  Denio  (N.  Y.)  695, 
48  Am.  Dec.  719;  Robinson  «.  Cham- 
berlain, 84  N.  Y.  889,  90  Am.  Dec. 
718;  Raynsford  t,  Phelps,  48  Mich. 
842,  88  Am.  Rep.  189;  dark  «. 
Miller,  54  N.  Y.  528,  584;  Keith  «. 
Howard,  24  Pick.  (Mass.)  292;  Hover 
«.  Barkhoof,  44  K.  Y.  118;  St.  Joseph 
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§  665.  Same  Sul^eot— What  thia  Bite  Inflndes. — ^^Non-feas- 
aoce,"  said  Judge  j^lErroAuni^*  ^is  the  omission  of  an  act  whieh 
a  person  onght  to  do;  misfeasance  is  the  improper  doing  of  an 
act  which  a  person  might  lawfully  do ;  and  malfeasance  is  the 
doing  of  an  act  which  a  person  ought  not  to  do  at  all."  The 
mle  above  stated  therefore  indndes : 

1.  Non-feasance,  or  the  neglect  or  refusal,  witboiil  raffident 
excuse,  to  perform  an  act  whidait  mm  the  officer's  legal  duty  to 
the  individual  to  perform.* 

2.  Misfeasance  or  negligence  which  here  as  elsewhere  is 
the  failure  to  use,  in  the  performance  of  a  duty  o,wing  to  the 
individual,  that  degree  of  care,  skill  and  diligence  which  the 
circumstances  of  the  case  reasonably  demand.* 

3.  Malfeasance  or  the  doing,  either  through  ignorance,  inatten- 
tion or  malice,  of  that  which  the  officer  had  no  legal  right  to  do 


Ins.  Co.  V.  Leland,  90  Mo.  177,  69 
Am.  Rep.  9;  Qrider  «.  Tally,  77  Ala. 
433,  54  Am.  Rep.  66. 

^  In  Bell «.  Josselyn,  8  Gray  (Mass.) 
809,  68  Am.  Dec.  741.  8ee  also  Me- 
chem  on  Agency  S8  571,  573. 

■Grider  «.  Tally,  77  Ala.  433,  64 
Am.  Rep.  65;  St  Joseph  Ins.  Co.  «. 
Leland,  90  Mo.  177,  59  Am.  Rep.  9; 
Amy  V,  Bupenrieore,  11  Wall.  (U.  8.) 
186;  Clark  «.  Miller,  64  N.  Y.  638; 
Russell  V.  Brace,  43  Mich.  877; 
Piercy  «.  Averill,  87  Hun  (N.  T.) 
860;  Adsit  «.  Brady.  4  Hill  (N.  Y.) 
680,  40  Am.  Dec.  806;  Governor  «. 
Dodd.  81  III.  163;  Kolb  «.  O'Brien, 
86  m.  310:  Baltimore  County  «. 
Baker,  44  Md.  1;  Chouteau  o.  Rowse, 
66  Mo.  66;  Briggs  «.  Coleman,  61 
Ala.  561 ;  Hicks  «.  Dom,  9  Abb.  Pr. 
(N.  a)  64;  People  «.  Tweed,  18  Abb. 
Pr.  (N.  8.)  80;  Hickok  «.  Platts- 
burgh.  16  Barb,  (N.  Y.)  448;  Smith 
«.  Wright,  34  Barb.  178;  Pish  «. 
Dodge.  88  Barb.  178;  Mott  «.  Bail- 
road  Co.  8  Bosw.  868;  Exchange  P. 
Ina  Co.  9.  Canal  Co.  10  Bosw.  187; 
Paulding  v.  Cooper,  10  Hun  (N.  Y.) 
88;  Bassett  t.  Fith,  13  Hun  310;  Con- 


nors «.  Adams,  13  Hun  480;  Huston 
«.  Mayor,  9  N.  Y.  169;  Robinaon  «. 
Chamberlain,  84  N.  Y.  890,  90  Am. 
Dec.  718;  Hicks  v.  Dom,  48  N.  Y. 
68;  Hover  «.  Barkhoof,  44  N.  Y.  116 
McCarthy  «.  8yracu8e,  46  N.  Y.  196 
Olmsted  «.  Dennis,  77  N.  Y.  883 
Ferguson  «.  EinnouU,  9  CI.  &  Fin. 
379;  Voee  •.  Reed,  64  N.  Y.  657. 

'Eslava  «.  Jones,  88  Ala.  189,8  Am. 
8t.  Rep.  699 ;« Kendall  «.  8toke8,  8 
How.  (U.S.)  87;  Piercy  «.  Averill,  87 
Hun  (N.  Y.)860;  Robinson o.  Cham- 
berlain,  84  N.  Y.  889,  90  Am.  Dec. 
718;  Hover  «.  Barkhoof,44  N.Y.  116: 
Clark  «.  Miller,  64  N.  Y.  638;  Ken- 
nedy «.  Ryall,  67  N.  Y.  879:  Bennett 
«.  Whitney,  94  K.  Y.  803;  Shepherd 
«.  Lincoln,  17  Wend.  (N.  Y.)  850; 
McCord  0.  High,  84  Iowa  886;  Nowell 
«.  Wright,  8  Allen  166,  80  Am.  Dec. 
68;  Bailey  •.  Mayor,  8  HiU  (N.  Y.) 
681.  88  Am.  Deo.  669;  McCaity 
«.  Bauer,  8  Kans.  887;  Henly  «. 
Mayor  of  Lyme  R^gis,  5  Bhig.  91; 
Morse  «.  Sweenie,  16  HI.  App.  486; 
Hayes  «.  Porter,  88  Me.  871;  Bter- 
ens  «.  Dudley,  66  Yt  168;  Wool^  •. 
Baldwin,  101  N.  Y.  688. 
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§  669. 


at  all,  as  where  he  acts  without  any  authority   whatever,  or 
«KoeedS|  ignores  or  abuses  his  powers.* 

These  three  divisions  cover,  in  a  general  way,  all  classes  of 
defaults  in  the  performance  of  ministerial  duties.  The  particu- 
lar application  of  these  rules  will  appear  in  later  sections. 

§  666.  Duty  most  be  one  which  QfQ.oer  may  lawftilly  per- 
form.— ^It  is  self-evident  that  the  duty  which  the  officer  is  called 
upon  to  perform,  or  the  non-performance  of  which  is  complained 
of,  must  be  one  which  the  officer  could  lawfully  perform.  The 
law  does  not  permit,  much  less  require,  its  own  violation. 

§  667.  Duty  of  Officer  mnst  be  absolute. — ^It  also  follows 
from  the  very  nature  of  the  case  that  the  duty,  the  violation 
of  which  is  complained  of,  must  be  one  which  the  law  imposes 
upon  the  officer  absolutely,  for  no  action  can,  as  has  been  seen, 
arise  from  the  non-performance  of  that,  the  doing  or  not  doing 
of  which  rested  in  the  officer's  judgment  or  discretion.* 

The  party  suing  must  show  a  plain  duty  violated.* 

§  668.  I>uty  of  Officer  must  be  personal. — ^The  duty  must 
also  be  one  which  the  particular  officer  in  question,  as  distin- 
guished from  all  other  officers,  was,  either  by  virtue  of  an 
express  enactment,  or  of  a  lawful  demand,  or  of  a  personal 
undertaking,  or  otherwise,  under  a  legal  obligation  to  perfonn.^ 

§  669.  Officer  must  have  legal  Authority  and  Ability  to  per- 
Ibrm. — So,  obviously,  the  duty  must  be  one  which  the  officer  has 
legal  authority  to  perform,  irrespective  of  superior  officers;' 
and,  where  its  performance  requires  the  possession  or  use  of 
particular  means  or  agencies  or  the  expenditure  of  money,  it 
must  appear  that  the  officer  had  either  the  means,  agencies  or 
funds  required,  or  the  facilities  for  acquiring  them.' 


>  Jewell  •.  Swain,  67  K.  H.  006; 
Tbylor  a  Jones,  42  K.  H.  26;  Griel  a 
Hnnter,  40  Ala  642;  Brackett  o.  '^Hn- 
Ing,  40  Me.  866;  Melville  e.  Brown, 
16  Maaa  81;  Snydacker  e.  Brosse,  61 
IlL  867,  00  Am.  Dec.  661;  Wallis  e. 
Traeedell,  6  Pick.  (Mats.)  466;  Smith 
ff.  Gates,  21  Pick.  66;  Williamson  «. 
Dow,  88  Ma  660;  Sawyer  a  Wilson, 
61  Me.  680;  Handy  a  OUppert,  60 
Mloh.866. 


•See ante,  §604. 

>  Fitzpatrick  aSlocnm,  80  K.  Y.86a 

«  Nowell  a  Wright,  8  Allen  (Masa) 
166,  80  Am.  Dec.  62. 

«  Kowell  a  Wright,  8  Allen  (Masa) 
166,  80  Am.  Dec.  62;  Hover  e.  Bark- 
hoof,  44  K.  Y.  118;  Adait  a  Brady,  4 
Hill  (N.  Y.)  630,  40  Am.  Dec.  806; 
Bobinson  a  Ohamberlain,  84  N.  Y. 
880,  00  Am.  Dec.  718. 

•  Nowell  a  Wright,  8  Allen  (Maaa) 
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§  670.  Mistake  or  good  PUth  no  Bzoiue. — ^It  is  no  defense 
to  sach  an  officer,  npon  whom  the  law  has  imposed  the  positive 
daty  of  performance,  that  he  was  mistaken  as  to  tfie  nature  or 
extent  of  his  obligation,  or  that  he  acted  in  entire  good  faith 
and  with  an  honest  intention  to  do  his  dxxtj^ 

§  671.  That  Violation  is  punishable  no  Deteioe. — ^That  the 
failure  of  performance  is  bj  law  made  a  penal  offenoe  is  no 
bar  to  the  maintenance  of  an  action  by  the  individual  injured.' 

§  672.  No  Szouse  that  I>at7  was  owing  primarily  to  PnUio 
if  Individaal  has  speoial  Interest. — So  it  is  immaterial  that  the 
duty  is  one  primarily  imposed  upon  public  grounds  and  there- 
fore a  duty  owing  primarily  to  the  public,  if,^  notwithstanding, 
the  individual  has  in  it  a  distinctive  and  direct  interest  and 
the  legal  right  to  require  its  performance ;  the  right  of  action 
springs  from  the  fact  that  the  private  individual  receires  a  special 
and  peculiar  injury  from  the  neglect  in  performance  against 
which  it  was  in  part  the  purpose  of  the  law  to  protect  him.' 

§  673.  But  no  Idability  where  Duty  is  owing  solely  to  Pablia 
— But,  as  has  been  seen,  where  the  duty  is  one  owing  solely  to 
the  public,  no  liability  for  its  non-performance  is  incurred  to  the 
individual  however  much  he  may  be  injured.* 

§  674.  Party  suing  must  show  Ii^ury  ftom  Breach  of  Duty 
owing  to  himself. — ^It  is  largely  a  restatement  of  the  same  role 
to  say  that  the  individual  suing  must  show  that  he  has  suffered 
an  injury  from  the  breach  of  a  duty  owing  to  himself.  It  is  not 
enough  that  he  has  sustained  an  injury,  or  that  the  officer  has 
violated  a  duty  owing  to  some  one ;  but  the  plaintiff  must  show 
that  these  two  things  concur :  that  he  has  sustained  a  special  and 
peculiar  injury,  and  that  it  results  from  a  breach  of  duty  which 
the  officer  owed  to  him.* 


166,  80  Am.  Dec  63;  Hover  9.  Bark- 
hoof.  44  K.  Y.  118;  Oarlinghouse  «. 
Jacobs,  29  N.  Y.  297;  Weed  v.  BaU- 
ston  Bpa,  76  N.  Y.  829;  Hinesv.  Lock- 
port,  50  N.  Y.  288. 

■  Amy  e.  Bapenrisors,  11  Wall.  (U. 
B.)  186. 

»  Raynsford  v.  Phelps,  48  Mich.  842, 
88  Amu  Rep  189;  Hayes  e.  Porter,  22 
Me.  871. 


*Per  OooLBT.  J.  in  Raynsford  a 
Phelps,  48  Mich.  843,  88  Am.  Bep. 
189.  The  decision  in  this  case  was 
dissented  from  in  State  «.  Harris,  81^ 
Ind.  863,  46  Am.  Rep.  169. 

«  Bee  onltf,  g  698. 

•  Eslava  t.  Jones,  88  Ala.  189,  8 
Am.  St  Rep.  699;  Btate  e.  Harris.  89 
Ind.  868,  46  Am.  Rep.  169.  In  this 
case,  Elliott,  J.  states  the  role  with 
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§  675. 


§  675,    Only   proximate   Damages   can   be    roooyet^ed, In 

actions  against  officers,  as  m  other  cases,  the  injnrj  eustained  and 


BO  much  fullness  and  clearness  as  to 
seem  to  warrant  the  following  extract 
from  his  opinion:  *'  It  is  not  enough 
in  any  case  for  a  pUuntifT,  who  seeks 
to  recover  for  an  injury  caused  by  the 
negligence  of  another,  to  show  simply 
injury  and  negligence;  he  must  also 
show  that  there  was  a  breach  of  duty 
owing  to  him.  This  general  rule  ap- 
plies with  peculisr  force  to  persons 
who  sue  for  injuries  caused  by  official 
mlBOonduct  It  is  not  every  person 
who  sustains  an  injury  from  the  neg- 
ligence of  a  public  officer  that  can 
maintain  an  action  on  the  officer's 
bond. 

In  general,  a  public  officer  is  liable 
only  to  the  person  to  whom  the  par- 
ticular duty  is  owing,  and  the  ruling 
question  in  all  cases  of  the  kind  is  as 
to  whether  the  plaintiff  shows  the 
breach  of  particular  duty  owing  to 
him.  It  is  not  sufficient  to  show  a 
general  public  duty,  or  a  duty  to 
some  other  person  directly  interested. 
Judge  CooiiBTsays:  '  But  the  sheriff 
can  only  be  liable  to  the  person  to 
whom  the  particular  duty  was  owing; 
the  party  to  whom  he  is  bound  by 
the  duty  of  his  office.'  Cooley  on 
Torts,  ^4,  n.  1.  In  another  elemen- 
tary treatise  it  is  said :  '  It  is  a  general 
rule  that  wherever  an  action  is 
brought  for  a  breach  of  duty  imposed 
by  statute,  the  party  bringing  it  must 
show  that  he  has  an  interest  in  the 
performance  of  the  duty,  and  that  the 
duty  was  imposed  for  his  benefit' 
Bhearm  &  Redf.  Neg.  S  174. 

The  adjudged  cases  illustrate  and 
enforce  this  principle.  In  Harring- 
ton 9.  Ward,  9  Mass.  261.  it  was  said: 
'No  action  lie*  against  the  sheriff, 
either  for  his  own  default  or  for  that 
of  his  deputy,  but  at  the  suit  of  one 


to  whom  the  sheriff  is  bound  by  the 
duty  of  his  office.    In  relation  to  a 
suit  pending,  whether  in  the  service 
of  the  original  writ,  the  execution  or 
any  intermediate  process,  he  is  an- 
swerable for  his  neglects  to  none  but 
the  plaintiff  or  the  defendant  in  such 
suit/  The  same  principle  is  laid  down 
in  the  cases  of  Compton  e.  Pruitt,  88 
Ind.  171;  Gardner  o.  Heartt,  8  Denio 
(N.  7.)  282,  and  Bank  of  Rome  v. 
Mott,  17  Wend.  (N.  T.)  $54.    In  the 
last  case  cited,  Cowbn,  J. ,  said:  '  The 
law  can  not,  in  such  cases,  look  be- 
yond the  proximate  mischief  resulting 
to  a  vested  right,  and  do  more  than 
redress  that  mischief  at  the  suit  of  the 
person  immediately  wronged.' 

The  case  of  Strong  «.  Campbell,  11 
Barb.  (N.  T.)  185,  is  an  interesting 
and  instructive  one.  It  appeared  in 
that  case  that  a  statute  provided  for 
the  publication  of  the  list  of  uncalled 
for  letters,  and  that  it  should  be  made 
in  the  newspaper  having  the  largest 
circulation  in  the  town.  Plaintiffs  < 
were  publishers  of  such  a  paper;  pub- 
lication of  the  list  was  denied  them, 
and  it  was  held  that  they  could  not 
maintain  an  action,  the  court  saying: 
'To  give  a  right  of  action  for 
such  a  cause,  the  plaintiff  must 
show  that  the  defendant  owed  the 
duty  to  him  personally.  Wherever 
an  action  is  brou^^t  for  a  breach  of 
duty  imposed  by  statute,  the  party 
bringing  it  must  show  that  he  had  an 
interest  in  the  performance  of  the 
duty,  and  that  the  duty  was  imposed 
for  his  benefit' 

If  we  look  to  kindred  cases  we 
shall  find  strong  support  for  this  view, 
for  the  analogy  is  close  and  full. 
Thus  in  cases  against  attorneys  for 
negligence,  it  is  well  settled  that  only 


(«9) 
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the  damages  claimed  must  be  the  proximate  and  not  the  remote 
result  of  the  breach  of  duty  complained  of.^ 

§  676.    Be  IVioto  Offloer  liable  for  Negligence. — ^As  has  al- 
ready been  seen,  the  de  facto  officer  is  liable  to  third  persons  for 


the  peraon  with  whom  the  attorney 
contracted  can  maintain  the  action, 
for  it  is  to  him  alone  that  he  owes  a 
particular  duty.  Fish  «.  Kelly,  17 
0.  B.  (K.  S.)  194;  Savings  Bank  e. 
Ward,  100  U.  S.  196;  Commonwealth 
e.  Harmer,  6  Phila.  90;  Robertson  e. 
Fleming,  4  Macq.  App.  Gas.  167. 

In  Ware  «.  Brown.  2  Bond  (U.  8. 
D.  0.)  267,  a  notary  public  had  made 
a  false  certificate  to  a  deed,  and  it 
was  held  that  no  one  but  the  party  to 
the  original  deed  could  maintain  an 
action.  So  where  a  recorder  gives  an 
erroneous  certificate,  an  action  can  be 
maintained  only  by  the  person  to 
whom  it  was  given.  Houseman  «. 
Girard,  &c.  Assn.  81  Penn.  St.  256; 
Wood  V.  Ruland,  10  Mo.  148.  Build- 
ers of  public  works  are  answerable 
only  to  their  employers  for  want  of 
skill  and  care  in  executing  their  con- 
tract: Mayor  «.  Cunliff.  2  N.  Y.  165; 
Pickard  v.  Smith,  10  0.  B.  (N.  S.)470; 
Castle  V.  Parker,  18  L.  T.  Rep.  (N.'S.) 
867.  A  railway  company  is  not  liable 
to  an  interloper  for  injuries  resulting 
from  negligence:  Lary  c.  Cleveland, 
&c.  R.  Co.  78  Ind.  823;  41  Am.  Rep. 
672;  Everhart  «.  Terre  Haute,  Ac,  R. 
Co.  78  Ind.  292,  41  Am.  Rep.  567. 

In  Winterbottom  f>.  Wright,  10  M. 
&  W.  109,  the  plaintiff  proved  that  a 
mail  coach  had  been  defectively  con- 
structed; that  it  was  constructed  un- 
der a  contract  with  a  public  officer, 
and  that  because  of  its  defective  con- 
struction plaintiff  sustained  an  injury ; 
and  the  court  denied  a  recovery  upon 
the  ground  that  the  coachmaker  owed 
plaintiff  no  duty:  Lord  Abikobr,  in 
the  course  of  his  opinion,  said :  '  Un- 
less we  confine  the  operation  of  such 


contracts  as  this  to  the  parties  who 
entered  into  them,  the  most  absurd 
and  outrageous  consequences,  to 
which  I  can  see  no  limit,  would  en- 
sue.' This  corresponds  with  Judge 
Clotobd^s  statement  that  'There 
would  be  no  bounds  to  actions  and 
litigious  intricacies  if  the  ill  effects  of 
the  negligence  of  men  may  be  fol- 
lowed down  the  chain  of  results  to 
the  final  effect.'  Savings  Bank  f. 
Ward,  9upra, 

In  Dale  «.  Grant.  5  Troom  (N.  J.) 
142,  it  was  held  that  an  action  would 
not  lie  in  favor  of  a  customer  against 
a  wrong-doer  who  stopped  the  ma- 
chinery of  a  manufactory  and  pre- 
vented the  manufacturer  from  per- 
forming a  contract,  and  thereby 
caused  loss  to  the  plaintiff,  to  whom 
the  manufacturer  had  agreed  to  fur- 
nish goods.  The  court  said:  'But 
the  law  does  not  attempt  to  give  full 
reparation  to  all  parties  injured  by  s 
wrong  committed.  If  this  were  so, 
all  parties  holding  contracts,  if  such 
exist,  .under  the  plaintiffs  and  who 
may  have  been  injuriously  affected 
by  the  conduct  of  the  defendants, 
would  be  entitled  to  a  suit  It  is  only 
the  proximate  injury  that  the  law  en- 
deavors to  compensate;  the  more  re- 
mote comes  under  the  head  of  dam- 
nvm  absque  injuria.*  Interesting  dis- 
cussions of  kindred  questions  arecon- 
taiued  in  Loop  «.  Litchfield,  42  N.  T. 
351,  1  Am.  Rep.  6^,  and  Anthony  ft 
Slaid,  11  Mete  290." 

>  Kslava  e.  Jones,  88  Ala.  180,  8 
Am.  St.  Rep.  699;  Winterbottom  •. 
Wright,  10  M.  &  W.  109;  State  f. 
Harris,  89  Ind.  868, 46  Am.  Rep.  189. 


460 


Ohap.  YL]         LIABILTTT    OF  MIKISTBRLAJL  OFFIOKB8. 


§  679. 


negligence  or  malfeasance  in  the  performance  of  the  duties  of 
the  office  assumed  by  him,  or  for  not  completing  a  service  which 
he  has  officially  undertaken,  in  the  same  manner  and  to  the  same 
extent  as  though  his  title  to  the  office  were  perfect/ 

§  677.  Presumption  of  due  Ferfbrmanoe. — As  has  also  been 
seen,  it  is  a  presumption  constantly  attending  the  performance 
of  official  duty,  that  the  officer  has  not  neglected  his  duty,  nor 
misapplied  nor  abused  his  powers.*  The  burden  of  proving  the 
default  complained  of  rests  therefore  upon  the  party  alleging  it.* 

§  678.  Subordinate  Officers  are  liable  for  their  own  De&ults. 
— The  rule  of  liability  for  official  misconduct  applies  as  well  to 
inferior  and  subordinate  officers  as  to  those  of  higher  rank.  As 
will  be  seen  in  a  subsequent  section/  public  officers  of  govern- 
ment are  held,  with  certain  exceptions  there  stated,  to  be  not 
liable  for  the  defaults  of  their  official  subordinates.  Such  inferior 
officers  are  themselves  public  officers,  and  are  personally  liable 
for  their  own  defaults.* 

§  679.  Liability  of  Deputies. — So,  though  their  principals 
may  be  liable  also,  deputy  officers  are  personally  liable  to  third 
persons  for  their  acts  of  misfeasance  or  malfeasance.*    Such  acts 


« Bee  anU,  %  888. 

Allen  e.  Archer,  40  Ma  846;  Bearoe 
9.  Foflsett,  84  Me.  675;  Longacre  t. 
State,  8  Miss.  837;  Sandwich  v.  Fish, 
2  Gray  (Mass.)  298;  WiliiamBon  «. 
Willis,  16  Gray  (Mass.)  427;  Johnston 
e.  Wilson,  2  K.  H.  202;  Horn  «.  Whit- 
tier,  6  N.  H.  88;  Jones  e.  Scanland,  6 
Humph. (Tenn.)  196;  Trescottv.Moan, 
50  Me.  847:  Wentworth  ei  Goye,  46 
N.  H.  180;  Billingsleyf.  State.  14  Md. 
860;  Borden  «.  Houston,  2  Tex.  594. 

•See  an<0,g  570. 

Dunlop  «.  Munroe,  1  Cranch  0.  0. 
686;  People  e.  Auditor,  2  Scam. 
(IlL)  567;  Vaughn  v,  Biggers,  6  Ga. 
188;  Strother  e.  Lucas,  12  Pet.  (U.  S.) 
410;  Ross  «.  Reed,  1  Wheat.  (U.  S.) 
482;  United  States  «.  Arredondo,  6 
Peters,  691;  Philadelphia,  &c.  R.  R 
Co.  «.  Stimpson,  14  Peters,  448;  De- 
htfens  9.  United  States,  9  Peters  117; 


Wilkes  V.  Dinsman,  7  How.  (U.  S.) 
89;  Minter  e.  Crommelin,  18  How. 
(U.  S.)  87;  Mandeville  e.  ReynoldSp 
68  K.  Y.  528;  Sutherland  e.  Ingalls, 
68  Mich.  620,  6  Am.  St.  Rep.  882. 

*  National  BanlL  v.  Herold,  'fi  OaL 
808,  6  Am.  St.  Rep.  476. 

*Post,  §789. 

'  Eeenan  v.  Southworth,  110  MasSL 
474,  14  Am.  Rep.  614;  Robertson  n 
Sichel,  127  U.  S.  507;  Conwell  ti 
Voorhees,  18  Ohio  528,  42  Am.  Dea 
206;  Hutchins  v.  Brackett,  22  N.  H. 
252,  58  Am.  Dec.  249;  Dunlop  ti 
Munroe,  7  Cranch  (U.  S.)  242; 
Schroyer  «.  Lynch,  8  Watts  (Penn.) 
468;  Bishop  «.  Williamson,  11  Me. 
495. 

•  Purrington  e.  Loring,  7  Mass. 
888:  Ross  e.  Philbrick,  89  Me.  20; 
Remlinger  e.  Weyker,  22  Wis.  883. 


451 


§   680.  THE   LAW   OF  OFFICES    AKD  OFFI0EB8.  [Book  lY. 

wonld  render  the  principal  liable  if  performed  bj  him  in  person 
and  the  deputy  can  not,  it  is  evident,  find  justification  for  the 
performance  of  an  unlawful  act  in  the  order  or  command  of  a 
principal  who  had  himself  no  legal  authority  either  to  perform 
or  direct  it 

For  acts  of  non-feasance,'  however,  i.  «•  for  the  non-perform- 
ance of  a  duty  owing  to  his  principal,  the  deputy  is,  it  is  held, 
liable  to  his  principal  only,  and  the  latter  alone  mast  answer  for 
it  to  the  person  injured.' 

Whether  the  deputy  and  his  principal  can  be  held  jointly 
liable  for  the  deputy's  misfeasance  or  malfeasance  is  a  question 
upon  which  the  authorities  are  not  agreed. 

§  680.  E£feot  of  contributory  Negligenoe.  —  "  That  public 
officers  should  be  held  to  a  faithful  performance  of  their  official 
duties,"  it  is  said  in  one  case,  "  and  made  to  answer  in  damages 
to  all  persons  who  may  have  been  injured  through  their  mal- 
feasance, omission  or  neglect,  to  which  the  persons  injured  have 
in  no  respept  contributed,  cannot  be  denied.  But  it  is  equally 
true  that  if  the  result  complained  of  would  have  followed,  not- 
withstanding their  misconduct,  or  if  the  injured  party  himself 
contributed  to  the  result  in  any  degree  by  his  own  fault  or  neg- 
lect, they  cannot  be  held  responsible.  If  the  position  of  the  in- 
jured party  would  have  been  just  the  same  had  not  the  alleged 
misconduct  occurred,  he  has  no  legal  ground  of  complaint;  and 
if  his  own  conduct  or  the  conduct  of  his  attorney  contributed 
to  the  result,  he  is  in  pari  delicto^  and  the  law  leaves  him  where 
it  finds  him." » 

§  681.  Inability  when  Servioes  are  gratuitous. — In  the  case 
of  many  public  officers,  the  compensation  provided  for  their 
services  is  a  fixed  salary  payable  out  of  the  public  treasury,  and 
they  are  required  by  law  to  render  their  services  to  such  indi- 
viduals as  are  legally  entitled  to  them  without  any  further  com- 

1  See,  as  to  the  distinction,  Mechem  218;  Paddock  «.  Cameron,  8  Oow. 

on  Agency,  §§  569-^72.  (N.  Y.)  212;  Armistead  «.  llarks,  1 

•  McNutt  «.   Livingston,  7  Sm.  ft  Wash.  (ya.)825. 
M.  (Miss.)  641;  Snedicor  «.  Davis,  17         *Lick  «.  Madden,  86  Cal.  208,  95 

Ala.    472;    Cameron    «.    Reynolds,  Am.  Dec.  175;  Boardman «.  Hayne, 

Cowp.  403;  Buck  «.  Ashley,  87  Vt  29  Iowa  846. 
476;  Rose  9.  Lane,  8  Humph.  (Tenn.) 
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pensation  or  reward.    So  also  there  are  cases  where  the  office  is 

expressly  made  a  gratuitous  one  with  no  salary  or  compensation 

attached,  and  the  officer  who  accepts  sach  an  office  would  be 

bound  by  law  to  act,  for  those  legally  entitled  to  require  his 

action,  without  compensation. 

The  great  majority  of  purely  ministerial  officers,  however,  are 
compensated  by  fees  payable  by  each  individual  who  requires 
their  services.  These  fees  the  officer  may  lawfully  require  to  be 
pre-paid  to  him  before  he  undertakes  the  service,  and  may,  with- 
out liability,  refuse  to  act  until  they  are  paid.*  But,  as  this 
provision  is  for  his  own  benefit,  he  may  waive  it  if  he  pleases, 
and  if,  without  requiring  his  fees  to  be  prepaid,  he  undertakes 
the  service,  he  will  then  be  held  to  the  same  liability  as  though 
he  had  been  paid.  Having  assumed  the  service,  the  trust  and 
confidence  reposed  furnish  a  sufficient  consideration  for  his 
implied  undertaking  to  perform  it  properly.* 

§  6S2.  Uability  of  Officer  upon  his  Bond — The  bonds  given 
by  public  officers  are  required  and  given  to  secure  the  faithful 
discharge  by  the  officer  of  the  official  duties  which  the  law  im 
poses  upon  him.  They  are  given  to  indemnify  the  public  and 
individuals  having  occasion  to  deal  with  him  against  the  con- 
sequences of  his  unlawful  action  or  inaction  as  an  officer 
and  not  as  a  private  mdividualj  and  they  are  far  from  being 
security  for  his  general  good  conduct,  or  protection  against 
every  act  which  .the  officer  may  commit.* 

To  give  a  cause  of  action,  therefore,  upon  the  officer's  bond 
for  his  inaction,  it  must  appear  that  the  act  left  unperformed 
was  one  which  it  was  his  official  duty  to  perform;  and  to  give  a 
cause  of  action  for  the  doing  of  an  act  which,  it  is  alleged,  he 
ought  not  to  have  done,  it  must  appear  that  the  act  complained 
of  was  one  which  it  was  official  duty  not  to  perform. 

The  liability  of  the  officer  upon  his  bond  is,  where  no  special 
defense  is  open  to  the  sureties,  co-extensive  with  the  liability  of 

>  Ripley  9.  Gifford,  11  Iowa  867.  C.    C.    153;  Spence   «.    Towles,  18 

•Bee  Mechem  on  Agency,  §  478;  Mich.  9;  Williams  «.  Higgins,  80 Md. 

Paasano  «.  Acosta,  4  La.  26,  28  Am.  404. 

Dec.  470;  Williams  t.    Higgina,  80  •State  «.  Conover,  28  N.  J.  L.  280; 

Hd.  404;  Short «.  Skipwith,  1  Brock.  Commonwealth  v.  Oole,  7  B.  Mon. 

a  C.  104;  Walker  «.  Smith,  1  Wash.  (Ky.)  260,  46  Am.  Dec.  606. 
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the  BQretieB  thereon, — a  qaoBtion  already  diBooased^  The  offlow 
may  be  liable  to  a  greater  extent  as  an  individual,  bat  his  liability 
upon  his  bond  is  limited  to  a  breach  of  its  conditioiUL 

IL 

LIABILnr  OF  PABTICUUkB  OFFIOSBS. 

§  688.  In  GtonaraL.—  Haying  thos  considered  the  general 
principles  applicable  to  the  subject  of  this  chapter,  some  illastra- 
tions  of  their  application  to  the  case  of  particular  officers  will 
now  be  given.  It  is  obviously  impossible  to  instance  every  case 
in  which  a  ministerial  officer  may  be  held  liable,  but  sufficient 
will  be  given  to  illustrate  the  principles.  In  many  of  the  cases 
which  will  be  noticed,  the  officer  might,  perhaps,  have  been  as 
properly  classed  under  the  head  of  the  qtuisi-judioMy  but  inas- 
much as  they  are  all  called  upon  to  perform  duties  often,  if  not 
chiefly,  of  a  ministerial  nature,  no^confusion  will,  it  is  believed, 
result  from  the  dassiflcation  here  adopted. 

1.  Assignee  in  Banhruptoy. 

§  684.  Liable  for  Neglect  of  presoribed  Duties. — ^An  assignee 
in  bankruptcy  is  liable  in  damages  to  creditors  of  the  bankrupt 
if  he  wilfully  omits  or  improperly  performs  official  duties  which 
are  clearly  prescribed  and  do  not  involve  the  exercise  of  discre- 
tion or  judicial  powers,  as  where  he  wilfully  omits  to  give  them 
notice  of  a  meeting  with  the  intent  to  injure  them;  and  it  seems 
that  State  courts  have  jurisdiction  of  the  action  against  him.* 

2.    Canal  Contractors. 

§  685.  Axe  liable  for  Injury  firom  Deflkults. — Oanal  contractors 
in  New  York  are  public  ministerial  officers '  and  are  liable  to 
individuals  injured  by  reason  of  their  failure  to  keep  the  canal  in 
repair  ^  or  free  from  obstructions  to  navigation,*  or  for  negligence 

I  See  anU,  §  289  «<  m;.  Dora,  42  K.  Y.  47;  Oonroy  «.  Oale, 

iBaoselle.  Phelps,  42  Mich,  877.  47  N.  Y.  665;  Fulton  F.  Ins.  Co.  t. 

•Robinson  «.  Chamberlain,  84  N  Baldwin,  87  K.  Y.  648;  French  «. 

Y.  889.  90  Am.  Dec.  718.  Donaldson,  57  N.  Y.  496. 

4 Robinson  «.  Chamberlain.  84  N.  •Hicks  «.  Dom,  54  Barb.  172,  42 
Y.  889,  90  Am.  Dec  718;  Hicks  •. 
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in  the  constrootioii  of  the  work,*  or  for  trespassing  upon  private 
property.* 

8.   Olerks  of  Court$. 

§  686.  Are  liable  Ibr  ministeriaL  DeflkoLte. — Olerks  of  courts 
exercise  chiefly  ministerial  f  unctionSi  and  are  liable  in  damages 
to  the  person  injured  by  their  omissions  or  neglects,  as  where 
they  take  or  approre  insufficient  bonds  or  security/  or  are  neg- 
ligent in  filing  papers,^  or  carelessly  give  a  false  certificate,'  or 
neglect  to  enter  a  cause  upon  the  docket,'  or  to  issue  a  writ  or 
file  a  bill  of  exceptions  in  a  proper  case,^  or  refuse  without  suf- 
ficient reason  to  issue  proper  process,'  or  are  negligent  in  enter- 
ing up  a  judgment.' 

But  no  action  lies  against  a  clerk  upon  his  official  bond  for  the 
recovery  of  damages  sustained  by  a  father  by  reason  of  the 
marriage  of  his  minor  daughter  under  a  license  unlawfully  issued 
by  the  clerk  without  the  father's  consent." 

§  687.  Duty  to  allow  Ingpeotlon  of  Beoords. — It  is  the  duty 
of  the  clerk  to  permit  persons  having  a  present  or  prospective 
interest  in  particular  public  records  in  his  office  to  inspect  and 
copy  the  same  at  reasonable  times  and  under  reasonable  regula- 
tions."   The  performance  of  this  duty  may  be  enforced  by  man- 


N.  Y,  47;   Pulton  P.   Ins.  Co.    v. 
Baldwin,  87  N.  T.  648. 
'  8t.  Peter  «.  Denison,  68  N.  Y.  416. 

•  Hicks  «.  Dorn,  42  N.  Y.  47. 

•  Topping  «.  Windley.  99  N.  C.  4,  6 
8.  K  Rep.  14;  McNuttv.  Livingston, 
7  8med68<ft  M.  (Miss.)  641;  BilUngs 
•L  Laflerty,81  Dl.  818;  Hubbard  •. 
Switzer,  47  Iowa  681;  Haverly  «. 
McClelland,  67  Iowa  182;  Brock  o. 
Hopkins,  6  Neb.  281. 

<  Rosenthal  «.  Davenport,  88  Minn. 
048,  88  N.  W.  Rep.  618. 
«MazweU«.  Pike,  2  Me.  a 

•  Browa  «.  Lester,  18  Smedes  A  M. 
(Mias.)892. 

T  Collins  9.  McDaniel,  66  Oa.  203. 
t  Anderson  «.  Johett,  14  La.  Ann. 
614. 


•Governor  v.  Dodd,  81  111.  168. 

>•  Holland*.  Beard,  69  Muss.  161,  42 
Am.  Rep.  860,  overruling  State  «. 
Baker,  47  Miss.  88,  and  disapproving 
White  e.  Henry,  24  Me.  681. 

"  Boylan  «.  Warren,  89  Kane.  801, 
7  Am.  St  Rep.  651 ;  In  re  McLean,  8 
The  Rep.  818;  Lum  «.  McCarty,  89 
K.  J.  L.  287  (overraling  Plemming  o. 
Clerk,  80  N.  J.  L.  280).  See  also 
Buck  9.  Collins,  61  Ga.  896;  Bean  v. 
People,  7  Col.  202;  German  American 
Loan  &  Trust  Co.  e.  Richards,  99 
N.  Y.  620;  Hanson  v.  Eicbstaedt,  69 
Wis.  638;  State  «.  Rachac,  87  Minn. 
872;  State  9.  Williams,  96  Ma  18,  8 
S.  W.  Rep.  711;  State  «.  Hoblitxelle, 
86  Mo.  624. 

Por  a  full  discussion  of  this  gen- 
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damns, '  or,  for  an  nnlawf nl  refusal  to  perform  it,  an  action  may 
be  maintained/ 

But  the  party  demanding  inspection  must  have  some  other 
interest  than  mere  curiosity,*  and  the  injury  complained  of  must 
have  been  the  proximate  result  of  the  refusal* 

§  688.  Duty  to  ftimlah  Ck>pie8  of  Beoords. — So  it  is  frequent- 
ly made  the  duty  of  the  clerk  to  furnish  copies  of  particular 
records  to  parties  desiring  them  upon  the  payment  of  a  pre- 
scribed fee.  The  performance  of  this  duty,  also,  may  be 
enforced  by  mandamus,'  or,  for  its  non-performance,  an  action 
may  be  maintained.' 

So  it  is  his  duty  to  use  reasonable  diligence  to  make  true  and 
perfect  copies,  and  for  negligence  in  this  regard  he  wonld  also  be 
liable.' 

4.     CoUectar  of  Taxes* 

§  689.  Miuit  act  by  Warrant. — ^The  collector  of  taxes  is  a 
ministerial  officer  whose  duty  it  is  to  collect  of  the  persons  and 
in  the  amounts  set  down  in  his  warrant  the  taxes  which  have 
been  assessed  by  the  proper  officers.  The  warrant  for  their  col- 
lection received  from  the  constituted  authority  is  the  process  by 
which  he  is  to  proceed.  It  alone  confers  authority  upon  him  to 
act  and  without  it  he  is  a  trespasser.' 

§  690.  Froteoted  by  Process  fair  on  ita  Faoe. — ^The  collector 
of  taxes  has,  ordinarily,  nothing  to  do  with  their  assessment,  and 
in  no  case  has  he  authority  to  revise,  review  or  refuse  to  collect 


eral  quedtion,  see  the  title  Recorders 
of  Deeds,  pott, 

»  Boylan  «.  Warren,  mpra, 

stiyman  «.  Windsor,  24  Yt.  675; 
Lyman  «.  Edgerton,  29  Yt.  805,  70 
Am.  Dec.  416;  Lam  «.  McCarty,  89 
K  J.  L.  287. 

•Randolph  o.  State,  82  Ala,  627, 80 
Am.  Rep.  761.  Upon  this  point  see 
Burton  «.  Tuite,  —  Mich.  — ,  44  N. 
W.  Rep.  —  (not  yet  reported). 

« Lyman  «.  fidgerton,  29  Yt.  805, 70 
Am.  Dec.  416. 

'  Strong's  Case,  Eirby  (Conn.)  845; 


Bio  parte  Goodell,  14  Johns.  (N.  T.) 
825;  Silver  «.  People,  45  111.  225. 
•  Boyden«.Burke,14How.(U.S.)575 
TSee  Smith  «.  Holmes,  54  Mich. 
104;  Chase  o.  Heaney,  70  111.  268; 
Clark*.  Marshall,  84  Mo.  420;  Sav- 
ings Bank  «.  Ward,  100  U.  S.  195. 

*Hilbish  V,  Hower,  58  Penn.  St 
98,  citing  Pearce  «.  Torrenoe,  2 
Grant's  Cas.  82;  Stephens  v.  Wilkins, 
6  Penn.  St.  260.  To  like  effect: 
Donald  «.  McKinnon,  17  Fla.  746; 
Taft  V.  Barrett,  58  K.  H.  447;  Pea^ 
son  «.  Canney,  64  Me.  188. 
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tbem.  His  duty  is  simply  to  make  the  collection  in  accordance 
with  his  warrant  without  questioning  the  legality  of  the  action 
which  has  preceded  his. 

It  is,  therefore,  the  well  settled  rule  that  the  collector  of  taxes 
legally  qualified  and  acting  within  the  scope  of  his  authority,  by 
virtue  of  a  warrant  coming  from  the  proper  officers  and  which  is 
legal  in  form  and  on  its  face  contains  nothing  by  way  either  of 
recitals  or  omissions  to  apprise  him  that  it  was  issued  without 
legal  authority,  will  be  protected  in  such  action  against  all  ille- 
galities except  his  own.^ 


^Nowell  «.  Tripp,  61  Me.  426,  14 
Am.Rep.  672;  Judkins  o.  Reed,48  Me. 
886;  Caldwell  v.  Hawkins,  40  Me. 
526;  Ford  «.  Clongii,  8  Me.  842,  28 
Am.  Dec.  618;  Kellar  «.  Savage,  20 
Me.  199;  State «.  McNally,  84  Me. 
210,  66  Am.  Dea  650;  Tremont  «. 
Clark,  88  Me.  482;  Bethel «.  Mason, 
55  Me.  501 ;  Bird  o.  Perkins,  88  Mich. 
38;  Wall«.  Trumbull,  16  Mich.  228; 
Savacool  «.  Boaghton,  5  Wend.  (N. 
Y.)  170,  21  Am.  Dec.  181;  Chegaray 
V.  Jenkins,  5K.  Y.  876;  McGuinty  v, 
Herrick,  6  Wend.  240;  Wilcox  •. 
Smith,  6  Wend.  281,  21  Am.  Dec. 
218;  Alexander  «.  Hoyt,  7  Wend.  89; 
Beach  o.  Forman,  9  Johns.  (N.  Y.) 
228;  Ooon  «.  Congden,  12  Wend. 
496;  Bennett  «.  Burch,  1  Denio  (N. 
Y.)  141;  Webber  «.  Gay,  24  Wend. 
485;  Abbott  «.  Yost,  2  Denio  86; 
Dunlap  V.  Hunting.  2  Denio  648,  48 
Am.  Dec.  763;  Cornell  v,  Barnes,  7 
HiU  (N.  Y.)  85;  People  «.  Warren, 
5  Hill  440;  Sheldon  v.  Van  Buskirk, 
2  N.  Y.478;  Turner  «.  Franklin,  29 
Mo.  286;  Glasgow  «.  Rowse,  48  Mo. 
479;  St.  Louis  Ac.,  Assn.  «.  Light- 
ner,  47  Mo.  898;  State  «.  DuUe,  48 
Mo.  282;  Walden  v.  Dudley,  49  Mo. 
419;  Ranney  v.  Bader,  67  Mo.  476; 
Holden  «.  Eaton.  8  Pick.  (Mass.) 
486;  Oolman «.  Anderson,  10  Mass. 
106;  Sprague  «.  Bailey,  19  Pick. 
(Mmb.)    486;   Upton   •.    Holden,  6 


Mete.  (Mass.)  860;  Lincoln  o.  Wor- 
cester, 8  Cush.  (Mass.)  65;  Aldrich  «. 
Aldrich,  8  Mete.  102;  Hays«.  Drake, 
6  Gray  (Mass.)  887;  Howard  «.  Proc- 
tor, 7  Gray  128;  Williamstown  «. 
WUlis,  15  Gray  427;  Cheever  «.  Mer- 
ritt,  6  Allen  (Mass.)  568;  Underwood 
«.  Robinson,  106  Mass.  296;  Brainerd 
«.  Head,  15  La.  Ann.  489;  Blanchard 
9.  Gobs,  2  N,  H.  491;  Henry  v,  Sar- 
geat»  18  N.  H.  821. 40  Am.  Dec.  146; 
Stote  «.  Weed,  21  N.  H.  262,  58  Am. 
Dec.  188;  Rice  «.  Wadsworth,  27  N. 
H.  104;  Eeniston  «.  Little,  80  N.  H. 
818,  64  Am.  Dec.  297;  Kelley  «. 
Noyes,  48  N.  H.  209;  Moore  o.  Alle- 
gheny Oity,  18  Penn.  St.  65;  Billings 
V.  Russell,  28  Penn.  St.  189,  62  Am. 
Dec.  880;  Cunningham  «.  Mitchell,67 
Penn.  St  78;  Shaw  «.  Dennis,  6 
Gilm.  (Ill)  405;  Hill  «.  Figley,  25 
111.  156;  Allen  «.  Scott,  18  III.  80; 
Loomis  V.  Spencer,  1  Ohio  St.  158; 
Thames  Manuf.  Go.  «.  Lathrop,  7 
Conn.  550;  Watson  ««  Watson,  9 
Conn.  140. 28  Am.  Dec.  824;  Neth  e. 
Crofut,  80  Conn.  680;  Grumon  •. 
Raymond,  1  Conn.  40,  6  Am.  Dec. 
200;  Prince «.  Thomas,  11  Conn.  472; 
McLean  v.  Cook,  28  Wis.  864;  No- 
land  0.  Busby,  28  Ind.  154;  LeRoy  v. 
East  Saginaw  C.  Ry.  Co.,  18  Mich. 
288,  100  Am.  Dec.  162;  Lott  v.  Hub- 
bard, 44  Ala.  698;  State  «.  Lutz,  66 
J^.  C.  508;  Gore  «.  Mastin,  66  N.  0. 
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The  same  rale  protects  a  collector  of  internal  revenae  onder 
like  oircnmstances.^ 

§  691.  BflEbct  of  extxinsic  Knowledge  of  Defeets. — ^Whether 
the  officer  would  be  protected  where,  at  the  time  of  ezecation 
of  his  process,  he  had  knowledge  from  other  sources  of  the 
inyalidity  of  the  action  upon  which  it  is  based,  is  a  question  cpon 
which  the  authorities  are  not  completely  in  harmony,  but  the 
weight  of  authority  seems  to  be  that  he  would  be  protected.' 

§  692.     CoUeotor  not  protected  if  Warrant  not  ftdr  on  its  Ftea 

— ^The  converse  of  the  general  rule  is  equally  true,  for  if  the 
warrant  is  not  fair  upon  its  face,  as  where  it  manifestly  lacks  an 
element  required  by  the  statute,*  or  shows  that  the  tax  is  not  one 
which  could  lawfully  be  collected,*  or  appears  to  be  issued  by  the 
wrong  officer,*  or  to  have  been  issued  too  soon,*  it  will  afford  the 
officer  no  protection. 

§  693.  Ckdleotor  liable  if  he  ezoeeds  or  abufles  his  Authority. 
— ^But  here,  as  in  other  cases,  the  protection  of  his  process  ex- 
tends to  the  officer  only  while  acting  in  pursuance  of  it  and 
within  the  scope  of  his  authority.  For  if  he  commits  acts  which 
his  process  though  valid  would  not  justify,  as  if  he  acts  without 
any  authority  at  all,*  or  exceeds  his  authority,*  or  abuses  his 
powers,*  or  seizes  the  property   of  one   person  to  satisfy  the 


871;  Srskine  «.  Hohnbach,  14  Wall. 
(U.  S.)  618;  BaUey  «.  RaUroad  Co.  22 
Wall  604;Byle8«.  Genung,  59  Mich. 
504. 

^Brskine  «.  Hohnbach,  14  Wall. 
(U.  S.)  618. 

»Wall  9.  Trumbull,  Id  Mich.  228; 
Bird  «.  Perkins,  88  Mich.  28;  Rainey 
«.  State.  20  Tex.  App.  455;  Watson 
«.  Watson,  9  Conn.  140, 23  Am.  Deo. 
824;  Webber  «.  Gay,  24  Wend.  (N. 
Y.)  485;  Wilmarth  v.  Burt,  7  Meta 
(liass.)  257. 

Oantra,  Grace  v.  Mitchell,  81  Wis. 
588,  11  Am.  Bep.  618;  Leachman  «. 
Dougherty,  81  111,  824. 

<  Warrensburg  «.  Miller,  77  Mo.  56; 
Yan  Rensselaer  «.  Witbeck,  7  N.  Y. 
517. 


4  Eames  «.  Johnson,  4  Allen  (Maas.) 
882. 
•Chalker  v.  Ives,  55  Penn.  St  81. 

•  Westfall  0.  Pi«8ton,  49  K.  Y.  849. 
^  Hilbish  «.  Hower,  58  Penn.  St. 

98;  Gale  «.  Mead,  4  Hill  (N.  Y.)  109; 
Donald  v.  McEinnon,  17  Fla.  746. 

•  Williamson  «.  Dow,  82  Me.  569. 
As  where  he  sells  more  property  than 
is  necessary  to  satisfy  the  tax,  he  is  a 
trespasser  as  to  the  excess:  SeekiDSt. 
Goodale,  61  Me.  400,  14  Am.  Rep. 
568;  Cone  9.  Forest,  126  Mass.  97. 

•  Blake  «.  Johnson,  1  N.  H.  91. 
Keeping  the  property  longer  than  the 
specified  time  before  sale  renders  the 
officer  a  trespasser:  Brackett  «.  Yin,' 
ing,  49  Me.  856.  See  also  Pierce  a 
Benjamin,  14   Pick.  (Mass.)  866,  M 
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tax    against  another/  he  is  liable  in  damages  to  the  party 
injured. 

§  694.  laiability  tor  Money  reoeived  on  void  Frooess. — 
Where -money  illegally  collected  by  color  of  law  still  remains 
in  the  hands  of  the  oollector  it  may  be  recovered  from  him  by 
the  party  paying  it,*  bat  if  it  has  been  paid  over  by  the  col- 
lector to  the  proper  authorities,  he  is  no  longer  responsible  for 
it  though  it  appears  that  he  acted  under  an  authority  which 
was  void.* 

6.  Meotion  Officers. 

§  695.  Inspeotors. — ^As  has  been  already  seen/  inspectors  of 
elections  are  usually  held  to  act  in  at  least  a  gruasi-jndiGiB}  capar 
city  in  determining  the  qualifications  of  an  elector,  and  for  an 
erroneous  decision  are  liable,'  and,  except  in  Massachusetts*  and 
Ohio,'  liable  only,*  whei^  they  have  acted  wilfully,  corruptly 
or  maliciously. 


Am.  Dec  896;  Koyes  «.  Haverhill,  11 
Cuih.  (Mass.)  888;  or  seiziiig  property 
too  soon:  Yeit  «.  Graff,  87  Ind.  268; 
or  selling  it  before  the  time  fixed: 
Boziell  «.  Johnson,  54  Yt.  90;  or 
falsely  returning  nulla  bona:  Bayns- 
f  Old  e.  Phelps,  48  Mich.  842,  88  Am. 
Repb  189;  but  see  State  v.  Harris,  89 
Ind.  868,  46  Am.  Rep.  169. 

1  Hurlburt  v.  Green,  41  Yt.  490. 

iSee  Mechem  on  Agency,  §561; 
Hardesty  «.  Fleming,  67  Tex.  896. 

*  Dickins  e.  Jones,  6  Yeig.  (Tenn.) 
488;  Crutohfleld  e.  Wood,  16  Ala. 
702;  Lewis  Ooanty  e.  Tate,  10  Mo. 
660.  But  see  Wood  «.  Stirman,  87 
Tex.  684. 

«  See  anU,  g  689. 

*  Liable  when  malicious  or  corrupt: 
Friend  cl  Hamill,  84  Md.  298;  Elbin 
t.  Wilson,  88  Md.  186;  Weckerley  e. 
Geyer,  11  Serg.  A  R.  (Penn.)  86; 
Oanlfield  «.  Bullock,  18  R  Mon.  (Ey.) 
496;  Morgan  v,  Dudley,  18  B.  Mon. 
(Ky.)  698,  68  Am.  Dec.  786;  Bridge*. 
Oakey,  2  La.  Ann.  968;  Patterson  «. 


D'Auterive,  6  La.  Ann.  467,  64  Am. 
Dec.  664;  Pike  «.  Megoun,  44  Mo. 
491;  Bernier  «.  Russell,  89  111.  60. 

*  Liable  though  neither  corruption 
or  malice  is  charged:  Lincoln  «.  Hap- 
good,  11  Mass.  860,  866;  Kilham  «. 
Ward,  2  Mass.  286;  Capen  «.  Foster, 
12  Pick.  (Mass.)  486, 28  Am.  Dec.  682; 
Henshawe.  Foster,  9  Pick.  812;  Keith 
e.  Howard,  24  Pick.  292;  Blanchard 
e.  Steams,  6  Mete  (Mass.)  298;  Lar- 
ned  «.  Wheeler,  140  Masa  890, 64  Am. 
Rep.  488;  Lombard  v.  Oliver,  8  Allen 
(Mass.)  1 ;  Gates  «.  Keal,  28  Pick.  808; 
Bacon  «.  Benohley,  2  Gush.  (Mass.) 
100. 

T  Massachusetts  rule  prevails  in 
Ohio;  Jeffries  v,  Ankeny,  11  Ohio 
872;  Anderson  •  Millikin,  9  Ohio  St. 
668;  Monroe  e.  Collins,  17  Ohio  St. 
666. 

*  Liable  only  when  malicious  or  cor- 
rupt: Bevardv.  Hoffman,  18  Md.  479, 
81  Am.  Dec.  618:  Anderson  e.  Baker, 
28  Md.  681;  Gordon  «.  Farrar,  2 
Doug.  (Mich.)  411;  Jenkins  «.  Wal- 
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In  some  States,  however,  it  has  been  deemed  the  better  policy 
to  make  the  elector  himself  responsible  for  the  possession  of 
the  necessary  qualifications  and  to  constitute  his  taking  of  an 
oath  prescribed  the  test  of  his  capacity.  In  such  States,  the 
inspectors  have  no  judicial  powers  to  exercise.  If  the  oath  is 
taken,  it  is  their  duty  to  receive  the  vote.  In  this  they  act 
ministerially  merely,  and  are  liable  if  they  wrongfully  refuse 
to  receive  it,  even  though  they  had  no  ill  motive.' 

§  696.  Registration  Officers. — The  same  principles  govern 
the  liability  of  registration  officers.  Where  they  are  called  upon 
by  law  to  pass  upon  the  qualifications  of  one  claiming  to  be  en- 
titled to  registration  as  a  voter,  they  would  be  liable  for  an 
erroneous  decision  only  when  their  action  was  wilful  or  corrupt' 

If,  however,  the  taking  of  a  prescribed  oath  by  the  applicant 
was  by  law  made  the  test  of  his  eligibility,  their  action  in  ad- 
ministering the  oath  and  in  registering  his  name  would  be  minis- 
terial merely  and  they  would  be  liable  for  erroneous  action 
though  their  motives  were  good.' 

§  697.  Ctovassers. — The  duties  of  boards  of  canvassers  are 
purely  ministerial.* 

§  698.  Ihduoting  Officers. — So  it  is  held  that  an  action  can 
not  be  maintained  against  the  officers  whose  duty  it  is  to  accept 
an  officer's  bond  and  induct  him  to  the  office  where  they  have, 
in  good  faith,  refused  to  do  so  on  the  ground  that  he  was  in- 
eligible. But  if  their  action  was  inspired  by  malice  or  was  de- 
signed to  accomplish  any  unlawful  end,  it  was  held  that  the 
action  would  lie.' 


dron,  11  Johns.  (N.  Y.)  114,  6  Am. 
Dec.  859;  Morgan  o.  Dudley,  18  B. 
Mon.  (Ky.)  093,  68  Am.  Deo.  785; 
Ghrisman  o.  Bruce,  1  Duval  (Ky.)  63, 
85  Am.  Dec.  608;  Gk>etcheu8  v.  Mat- 
thewsoii,61  N.T.420;  Miller  o  Backer, 
1  Bush  (Ey.)  185;  Garter  v.  Harrifioa, 
6  Blackf.  (lad.)  188;  Rail  v.  Potto,  8 
Humph.  (Teim.)  225;  Wheeler  o.  Pat- 
terson,  1  N.  H.  88,  8  Am.  Dec.  41; 
Peavey  v,  Robbius,  8  Jones  (N.C.)  L. 
889;  Pau8lero.Panion8,6  W.  Va.486, 20 
Am.  Rep.  481 ;  Dwight  o.  Rice,  5  La. 
AnxL  580;  Keenan  o.  Cook,  12  R.L  52. 


t  Gillespie  o.  Palmer,  20  Wis.  544; 
Qoetcheus  «.  Matthewson,  61  K.  Y. 
420,  reirersing  5  Lans.  214;  Spragins 
0.  Houghton,  8  Dl.  877. 

*  Fausler  o.  Parsons,  6  W.  Va.  486, 
20  Am.  Rep.  431. 

*  See  Goetcheus  v.  Matthewson,  61 
N.  T.  420;  GUlespie  «.  Palmer,  20 
Wis.  544. 

« People  9.  Van  Cleva,  1  Mich.  362, 
53  Am.  Deo.  69;  People  v.  Oioott,  16 
Mich.  283,  321.  07  Am.  Dea  141; 
People  9.  HiUiard,  29  III.  423. 

*  Hannon  «.  Grizzard,  96  N.  0.  208. 
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6.  Highway  Officers. 

§  699.  Not  liable  for  lawftd  Aota  within  their  Jnrisdictioiu 
— Highway  officers  who  are  called  upon  to  exercise  judgment 
and  discretion  in  the  laying  out  or  altering  of  highways,  enjoy, 
as  has  been  seen/  the  immunity  which  attends  that  kind  of  action. 
They  therefore  are  not  liable  for  their  action  in  laying  out  a 
highway  where  they  have  jurisdiction  and  violate  no  law.' 

§  700.  Bistinotion  between  judioial  and  ministerial  Acts  by 
saoh  Offioers. — Highway  officers  are  frequently  required  in  the 
performance  of  their  duties  to  exercise  powers  both  quctair^xxAi" 
cial  and  ministerial.  Some  attention  to  the  distinction  between 
these  two  classes  has  already  been  given/  but  it  is  important  to  be 
Btill  retained  in  mind.  In  ordinary  cases  these  officers  are  given 
quite  general  authority  over  the  construction  and  repair  of  high- 
ways, and  are  called  upon  (1.)  to  determine  when  and  where  and 
how  work  shall  be  done,  and  (2.)  to  execute  or  direct  the  work 
determined  upon.  Here,  obviously,  are  duties  of  differing  na- 
tures. The  first  requires  the  exercise  of  e^'^em- judicial  powers, 
and,  in  accordance  with  the  rule  governing  responsibility  in 
such  cases,  it  is  well  settled  that,  except  where  they  invade  the 
rights  of  private  property,*  highway  officers  are  not  liable  for 
their  erroneous  judgment  in  determining  when  and  where  work 
must  be  done  and  what  shall  be  its  general  nature.* 

On  the  other  hand,  the  execution  of  the  work  is  purely 
ministerial,  and  for  defaults  in  its  performance  the  same  lia- 
bility attaches  as  in  other  cases  of  ministerial  action.* 

§  701.  Liable  for  Kegleot  to  repair  where  charged  with  Duty 
and  provided  with  Funds. — In  some  of  the  States,  highway 
officers  are  charged  by  statute  with  the  absolute  duty  of  keeping 
the  highways  in  repair  and  are  provided  with  or  authorized  to 
procure  funds  for  that  purpose.  Where  the  duty  is  thus  im- 
peratively imposed,  and  the  officer  has  the  necessary  funds  or 

>  See  ajife,  %  639.  Smith  «.  Qould,  61  Wis.  81.    Bat  see 

■  Sage  «.  Laurain,  10  Mich.  187.  Teamey  e.  Smith,  86  III.  891. 

*Seean<0,  §  648.  •McCord  o.   High.  24  Iowa,  886; 

«8ee  awU,  %  642.  Tearney  e.  Smith,  86  IlL  891. 
«HcCoid  e.  High,24  Iowa  836, 845; 
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could  procure  them  by  using  the  means  at  his  command,  he  is 
liable  to  a  person  injured  by  his  neglect  to  repair.' 

But  lack  of  funds  or  the  ability  to  procure  them  is  a  sufficient 
defense.'  The  officer  is  not  bound  to  undertake  repairs  beyond 
the  extent  of  the  funds  at  his  disposal/  nor,  where  they  are 
insufficient  to  make  all  the  repairs  needed,  is  he  liable  for  an 
error  in  judgment  in  expending  them  in  one  place  when  another 
place  stood  in  greater  need.* 


7.    Inspeotors  of  ProviHons. 

g  702.  liiable  for  Kegligenoe. — Inspectors  of  provisions  and 
other  commodities  owe  duties  to  the  public  and,  according  to 
some  authorities,  to  individuals  also.  To  individuals,  it  is  held 
by  these  authorities,  they  owe  the  duty  to  bring  to  their  unde^ 
taking  reasonable  skill  and  to  perform  it  with  reasonable  care 
and  diligence.  If  they  fail  in  this  respect  they  are,  therefore, 
liable  to  the  individual  who  employs  them,*  or  to  the  one  who 
buys  the  goods  relying  upon  their  inspection,*  for  the  injury  sus- 
tained. 

In  other  cases,  however,  they  are,  with  what  seems  to  be  the 
better  reason,  likened  to  quaai-judieial  officers,  and  held  not  Ua- 
ble  without  proof  of  malice  or  corruption.' 

The  fact  that  the  neglect  of  duty  also  subjects  the  officer  to  a 
penalty  does  not  bar  the  private  action.* 


1  Hover  9.  Barkhoof,  44  N.  T.  118; 
Adait  V.  Brady.  4  Hill  (N.  Y.)  080,  40 
Am.  Dec.  805;  Piercy  v,  Averill,  87 
Hun  (N.  Y.)  860;  Robinson  v.  Cham- 
berlain, 84  N.  Y.  889,  90  Am  Dec. 
718;  Bennett  v.  Whitney,  94  N.  Y. 
808;  Warren  9.  Clement,  24  Hun  (N. 
Y.)472;  Babcocko.  Gifford,  29  Hun 
188;  Pomfrey  v.  Saratoga,  104  N.  Y. 
459. 

Bartlettv.  Crozier,  17  Johns.  449. 
8  Am.  Dec  428,  is  distinguished  in 
Hover  0.  Barkhoof,  44  N.  Y.  113. 

'Garlinghouse  o.  Jacobs,  29  N.  Y. 
297;  Weed  v.  BaUston  Spa,  76  N.  Y. 


839;  Hines  «.  Lockport,  50  N.  Y.  288. 
•Boots*.  Washburn,  79  N.  Y.  207. 

•  Monk  ».  New  Utrecht,  104  N.  Y. 
552;  Garlinghouse  ••  Jacobs,29N.  Y. 
297. 

•  Hayes  v.  Porter,  22  Me.  871. 

•  Nickerson  «.  Thompson,  88  Me. 
488;  TardoB  «.  Bozant,  1  La.  Ann. 
199. 

V  Seaman  v.  Patten,  2  Caine8(N. 
Y.)  812;  Path  «.  Koeppel,  72  Wis. 
289,  7  Am.  St.  Rep.  867.  In  this  case 
the  court  do  not  notice  the  Maine  or 
Louisiana  cases  above  cited. 

•Hayes «.  Porter,  82  Me.  871. 
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8.    Noiwriea  PtMio. 

%  T03.  Ill  general. — ^Notaries  public  form  a  well  known  class 
of  public  officers,  whose  da  ties  are  chiefly  ministerial,  but  in 
some  instances  judicial.  They  are  usually  appointed  by  the  gov- 
ernor,  and  are  required  to  give  a  bond  for  the  faithful  perform- 
ance of  their  duties  which  are  largely  regulated  by  statute. 

§  704.     Liable  for  Negligenoe  in  presenting  or  protesting  nego. 
tiable  Bapers. — One  of  the  most  common  duties  imposed  upon 
notaries  is  that  of  presenting  and  protesting  negotiable  instru- 
ments.    Much  of  the  undertaking  of  the  notary,  as  in  presenting 
and  demanding  payment  or  acceptance  of  negotiable  paper  and 
in  giving  notice  of  its  dishonor,  where  an  official  protest  is  not 
required,  is  rather  that  of  a  private  agent  than  of  a  public  official. 
Where  protest  is  necessary,  the  notary  must  present  the  bill  in 
person,^  except  where  an  established  usage  warrants  a  present- 
ment by  deputy." 

Whether,  however,  he  acts  officially  or  as  a  private  agent  only, 
it  is  well  settled  that  he  must  bring  to  his  undertaking,  which- 
ever it  may  be,  and  exercise  in  its  performance  a  reasonable 
degree  of  skill,  care  and  diligence,  and  if,  by  reason  of  his  failure 
to  do  so,  his  employer  suffers  proximate  loss,  the  notary  is  liable 
therefor.* 

A  distinction  is,  however,  to  be  observed  in  respect  to  the 
extent  of  the  notary's  undertaking,  dependent  upon  the  question 
whether  he  acts  officially  as  notary  only,  or  as  the  private  agent 
of  the  holder.  In  the  latter  case,  the  agent  entrusted  with  the 
duty  of  collecting  negotiable  paper  is  bound  to  take  all  the  steps 
necessary  to  secure  and  preserve  the  liability  thereon  of  all  par- 
ties prior  to  his  principal.  He  must,  therefore,  present  the  bill 
for  acceptance  without  delay  and  present  it  for  payment  at 
maturity,  and  if  it  be  not  duly  accepted  or  paid,  he  must  cause  it 


I  See  anU,  %  567.  820,  88  Am.  Rep.  618;  Allen  «.  Mer- 

*  Ck>minercial  Bank  «.  Varanm,  49  chants'  Bank,  22  Wend.  216.  84  Am. 

K.  T.  260.  Dec.  289;  Chapman  v.    McCrea,  68 

*Hyde  t.  Planters'  Bank,  17  La.  Ind.     860;  Bowling  o.    Arthur,    84 

MO,  86  Am.    Dec.   621;  First  Nat.  Miss.  41;  Bank  of  Mobile  «.  Marston, 

Bank  •.  Fourth  Kat  Bank,  77  N.  T.  7  Ala.  108. 
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to  be  immediately  protested,  where  protest  is  uecessarj,  and 
eaaae  notioe  to  be  duly  giiren  of  its  dishonor.^  With  the  notarr, 
however,  the  case  is  different.  When  he  has  presented  it  for 
acceptaDoe  or  payment,  as  the  case  may  be,  and  has  protested  it 
in  case  of  its  dishonor,  his  duty  is  done  and  he  is  not,  as  notary, 
unless  required  by  statute,  obh'ged  to  go  on  and  give  notice, 
thoagh  he  may  do  this  as  agent  as  ^ell  as  any  other  person.' 

Where  due  demand  has  already  been  made  by  the  bank  whicli 
employs  him,  he  is  not  liable  for  negligence  in  not  making  a 
further  demand.'  He  is  not  bound  to  know  the  place  of  residence 
of  the  parties  on  whom  he  is  to  call  and,  if  he  has  used  reasonable 
diligence,  he  is  not  liable  for  a  mistake  growing  out  of  misinfor- 
mation.^ So  it  has  been  held  that  he  is  not  obliged  as  a  notary  to 
search  for  such  residence'  nor  to  hunt  up  the  parties,'  nor,  it  has 
been  held  in  one  case,  to  demand  payment  of  a  note  placed  in  his 
bands  for  protest  In  such  matters,  he  acts  as  agent  merely  and 
not  as  a  public  officer. 

§  705.  Same  Subjeot— What  will  ezouse  the  Notary. — In 
order  to  charge  the  notary,  his  default  must  be  the  proximate 
cause  of  the  loss.'  He  is  not  liable  if  he  acts  according  to 
instructions  though  they  prove  erroneous ;  •  nor  where  the  owner 
of  the  paper,  advised  of  the  notary's  negligence,  omits  other  pro- 
ceedings or  remedies  which  would  have  prevented  loss ;  '*  nor 
where  the  owner  by  his  own  laches  has  deprived  the  notary  of 
the  right  of  subrogation.^  So  if  notwithstanding  the  notary  had 
done  his  duty  the  owner  could  not  have  recovered,  the  notary  is 
not  liable;" 

§  706.     Liability  for  Defoulta  in  taking  Adknowledgments.— 

>  Mechem  on  Agency,  g  611.  ^  Yandewater  «.    Williamson,   18 

>Daniel8  Neg.  Inst.  II,  %  960;  Mor-  Phila.  140. 

gan  «.  Yan  Ingen,  3  Johns.  (N.Y.)  *£mmerlingo.  Grahain,14La.AoD. 

204.  880. 

I  Warren  Ba^k  v,  Parker,  8  Gray  'Commercial  Bank«.  Vamom,  49 

(Mass.)  221.  K.  Y.  269. 

^Bellemlre   v.    Bank,    4    Whart  >«Franklin«.  Smith.  21  Wend.  (N. 

(Penn.)  105,  83  Am.  Dec  46.  Y.)  624. 

•  Mulholland  «.   Samuels,  8  Bush  "Bmmerling  «.  Graham.    14  Ls. 
(Ey.)  68.  Ann,  889. 

•  Bennett  t.  Young,  18  Penn   St  ^' Reed*.  Darlington,  19  Iowa 849. 
868. 
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The  statutes  of  most  of  the  States  authorize  notaries  public  to 
take  and .  certify  to  the  acknowledgment  by  the  grantors  of  the 
execution  of  deeds,  mortgages  and  other  conveyances  of  property, 
and  outside  of  the  commercial  centres  this  forms  the  largest  por- 
tion of  a  notary's  ofiScial  duties.  The  form  in  which  acknowl- 
edgments shall  be  taken  is  prescribed  by  statute  in  most 
instances,  and  in  many  cases  technical  adherence  to  the  require- 
ments is  of  vital  importance  to  the  full  effectiveness  of  the  con- 
veyance. 

In  general  the  notary  is  required  to  certify  that  the  parties 
appeared  in  person  before  him,  that  he  knows  them  to  be  the 
parties  named  in  and  who  executed  the  instrument  in  question, 
and  that  they  acknowledged  that  they  executed  it  as  their  free 
act  and  deed.  In  certain  States,  the  acknowledgment  of  a  mar- 
ried woman  must  appear  to  have  been  taken  after  an  examination 
apart  from  her  husband  and  upon  certain  formalities  designed  to 
evidence  her  free  and  unrestrained  action. 

The  notary  may  make  default  in  the  performance  of  this  duty 
chiefly  in  one  of  three  classes  of  cases, — 1.  Where  he  knowingly 
and  wilfully  makes  a  false  certificate.  2.  Where  he  is  deceived 
as  to  the  identity  of  the  parties,  and  8.  Where  he  omits  in  taking 
or  certifying  to  the  act  of  acknowledgment  some  fact  which 
the  statute  makes  indispensable.  These  three  cases  will  be  sepa- 
rately considered. 

§  707.  Same  Sul]geot— 1»  For  knowingly  making  a  flOse  Cer- 
tiflcate.^ — ^There  would  seem  to  be  no  question  that  a  notary  who 
knowingly  makes  a  false  certificate  of  a  material  fact  in  reference 
to  an  acknowledgment,  by  which  the  person  to  whom  he  owed 
the  duty  of  due  performance  sustains  proximate  injury,  is  liable 
therefor. 

Thus  where  the  notary  himself  forges  the  signatures  and  then 
certifies  that  the  parties  named  appeared  and  acknowledged  the 
execution,  it  is  a  plain  misfeasance.^  And  so  it  would  be  where 
he  knowingly  certifies  that  a  party  appeared  and  acknowledged 
who  did  not  in  fact  appear.'  And  it  is  likewise  a  misfeasance 
for  him  to  sign  a  certificate  reciting  the  appearance  of  parties 
without  reading  it.' 

*  People  0.  Butler,  —  MidL  — ,  49         tCurtlss  «.  Colby,  89  Mioh.  456. 
N.  W.  Rep.  978.  *  CurUss  v,  Coll^»  80  Mich.  456.  In 
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Snob  an  act  is  also  dearly  a  breaoh  of  bis  official  bond  giTen  to 
secure  tbe  faithful  discharge  of  the  duties  of  his  oflSce,  and  his 
sureties  are  therefore  liable,  and  may  be  sued  alone/ 

§  708.  Same  Satgeot— 2.  For  Miatakes  in  Identity  of  Fartifla 
— Upon  the  question  of  tbe  liability  for  a  mistake  in  tbe  identitj 
of  parties,  the  authorities  are  not  entirely  in  harmony.  It  is 
held  in  several  cases,  and  it  is  believed  to  be  the  better  mle^  that 
the  notary  is  bound  to  exercise  a  reasonable  decree  of  care  and 
caution  in  assuring  himself  that  parties  who  present  themselves 
before  him  are  the  identical  parties  that  they  assume  to  be,  and 
that  for  negligence  in  this  respect  proximately  cansing  loss  the 
notary  and  his  bondsmen  are  liable.' 


this  case  it  is  said  at  p.  468:  "This, 
however,  is  not  a  case  where  a  mis- 
take was  made  through  inadvertenoe» 
or  that  due  caution  was  exercised; 
it  was  a  clear  case  of  misfeasance. 
He  certified  that  a  certain  person  ap- 
peared before  him  and  acknowledged 
the  execution  of  the  instrument,  who 
did  not  in  fact  appear  at  all,  and  who 
had  not  even  signed  it.  If  he  had 
read  what  he  was  certifying  to  he 
must  have  known  that  it  was  untrue 
in  substance  and  in  fact.  The  most 
charitable  view  to  be  taken  of  the 
transaction  would  be  that  he  signed 
the  certificate  without  reading  it  or 
knowing  the  contents  thereof.  Even 
this  view  would  not  relieve  him,  as 
DO  one  has  a  right  to  sign  an  instru- 
ment, acting  officially,  without  at 
least  having  read  the  same;  to  do 
otherwise  would  show  such  gross 
carelessness,  and  indicate  such  a 
reckless  disregard  for  tbe  rights  of 
others,  that  his  liability  for  damages 
resulting  therefrom  could  not  be 
made  to  depend  upon  his  purpose  of 
enabling  some  person  to  defraud 
third  parties.  In  such  a  case  his  ob- 
ject or  motive  need  not  be  inquired 
into  in  an  action  brought  to  recover 
the  actual  damages  sustained  in  con- 
sequence of  his  wrongful  act." 


Compare  with  Ck>mmonwealth  «. 
Haines,  97  Penn.  St.  298,  89  Am. 
Rep.  805. 

>  People  «.  Bntler,  —  Moh.  — ,  48 
N.  W.  Rep.  278,  dting  JicGonnick 
e.  Bay  City,  28  Mich.  407;  Detioitt. 
Weber,  29  Mich.  24;  Governor  «. 
Perkins,  2  Bibb  (Ky.)  890;  Smith  «. 
Commonwealth,  59  Penn.  St.  390; 
Cummingse.  Little,  45  Me.  188. 

•  State  e.  Meyer,  2  Mo.  App.  418; 
Curtifls  e.   Colby,  89  Mich.  460.   In 
the  case  last  dted,  it  Is  said:  "A.  per- 
son may  be  deceived,  no  matter  how 
carefully  and  cautiously  he  may  sot, 
in  taking  acknowledgments  of  p^' 
ties  who  represent  themselves  to  be 
the  persons  described  in  and  who  ex- 
ecuted certain  instruments.    If  ^^ 
arc  strangers  to  him  he  may  make  the 
proper  and  necessary  inquiries  or  in- 
vestigation, and  he  may  therefrom 
come  to  the  conclusion  that  they  sie 
tbe  proper  persons  and  so  certifyi 
and  yet  be  mistaken  and  deceived.  In 
such  a  case,  the  question  or  degree  or 
care  exercised  by  him  would  beoome 
material. 

If.  however,  the  parties  described 
in  the  instrument  were  well  known  to 
him,  but  did  not  appear  before  hittt 
or  if  third  persons  well  known  tt) 
him  not  to  be  the  proper  ^enoot 
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On  the  other  hand,  it  is  held  in  Pennsylvania  that  the  notary 
acts  judicially  in  taking  the  acknowledgment,  and  that  he  can 
only  be  held  liable  upon  proof  of  '^  a  dear  and  intentional  de* 
reliction  of  duty."  * 

The  same  result  is  reached  in  Iowa  where  the  statute  makes 
the  ofiScer  liable  who  '*  knowingly  mis-states  "  a  fact  in  the  cer- 
tificate; mere  negligence  is  there  not  enough.' 

§  709.  Same  Sulddo^— 3.  For  delbotiye  Oertifloate. — ^Thesame 
conflict  in  the  authorities  prevails  in  respect  to  the  liability  of 
the  notary  who  makes  a  certificate  which  is  defective  in  failing 
to  show  some  fact  which  the  statute  imperatively  requires.  It  is 
held  in  some  cases,  and  it  is  believed  with  the  better  reasoui  that 
the  notary  and  his  bondsmen  are  liable  for  such  defects  where 
they  cause  proximate  injury.*  The  notary,  it  is  said  in  one  case,^ 
'*  held  himself  out  to  the  world  as  a  person  competent  to  perform 
business  connected  with  the  office.  By  accepting  the  office,  he 
contracted  with  those  who  might  employ  him  that  he  would  per- 
form it  with  integrity,  diligence  and  skill.  He  had  given  a 
bond  to  indemnify  those  who  should  suffer  by  the  unfaithful  or 
unskillful  performance  of  his  duty." 

On  the  other  hand,  it  is  held  that  the  officer,  in  taking  the 
acknowledgment,  acts  judicially,  and  although  he  negligently 
and  unskillf  uUy  omits  certain  words  required  by  the  statute,  so 
that  his  certificate  is  void,  he  is  not  liable;  but  only  where  he 
acts  corruptly  or  maliciously.' 


•hottld  appear,  representing  them- 
telvee  as  the  proper  persons,  and 
he  in  either  case  shonid  certify 
that  the  parties  described  did  appear 
before  him,  and  acknowledge  the  ex- 
ecution of  the  instrument,  it  would 
be  difficult  to  see  how  his  act  could  be 
considered  in  any  light  which  would 
exempt  him  from  liability." 

As  to  the  inquiries  the  officer 
should  make,  see  State  o.  Meyer,  8 
Ho.  App.  418. ' 

I  Commonwealth  «.  Haioes,  07 
Penn.  St.  828,  88  Am.  Rep.  805,  cit- 
ing Withera  «.  Baird,  7  WatU  (Penn.) 
S87,  88  Am.  Dec.  754;  Jamison  v, 
Jamison.  8   Whart.   (Penn.)  467,  81 


Am.  Dec.  688;  Heeter  «.  Qla«gow« 
70  Penn.  St.  70.  21  Am.  Rep.  46; 
Singer  Mfg.  Co.  o.  Rook,  84  Penn.  St 
442,  24  Am.  Rep.  204. 

See  also  Henderson  v.  Smith,  26W. 
Ya.  829.  68  Am.  Rep.  189. 

>Scotten  9.  Fegan,  62  Iowa  286. 

•Fogarty  «.  Finlay,  10  Cal.  289,  70 
Am.  Dec.  714;  Curtiss  o.  Colby,  80 
Mich.  466,  468;  Oakland  Bank  t. 
Murfey,  68  Cal.  466;  McAllister  •. 
Clement.  75  Cal.  182. 

*  Fogarty  v.  Finlay,  10  Cal.  230,  70 
Am.  Dec.  714. 

•  Henderson  «.  Smith,  26  W.  Ya. 
880,  68  Am.  Rep.  180. 
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§  710.  Same  Sulddot—Defluilt  of  Notary  must  be  prozimAte 
Oaiiae  of  Ii^ury. — ^Bnt  here,  aa  in  other  casee,  in  order  to  hold  the 
notary  and  his  bondsmen  liable  for  an  injury  occasioned,  the 
default  complained  of  most  have  been  the  proximate  cause  of  the 
injury  sustained.  Some  illustrations  of  this  rule  in  this  connec- 
tion are  given  in  the  note.^ 

§  711.     Same  Suldeot— The  Measuie  of  Damages. — The  meas- 


>  In  People  ».  BuUer,  —  Mich.  — , 
43  N.  W.  Rep.  278,  the  facts  were  as 
follows:  A  notary  public  applied  to 
the  agent  of  plaintUTs  intestate,  who 
was  an  attorney,  and  acting  as  agent 
in  the  loaning  of  intestate's  money, 
for  a  loan  for  one  K.,  his  brother-in- 
law,  on  the  latter's  farm.  The  agent 
and  notary  went  together  and  exam- 
ined the  farm;  abstracts  were  fur- 
nished and  a  day  fixed  for  the  parties 
to  meet.  On  the  day  set  the  notary 
took  the  mortgage  and  note,  which 
the  agent  had  prepared,  to  his  house, 
where  he  claimed  his  brother  in-law 
was,  and  afterwards  brought  it  back 
to  the  agent,  with  what  purported  to 
be  the  names  of  the  brother-in-law 
and  his  wife  signed  thereto,  and  a 
certificate  of  acknowledgment  by 
the  notary.  On  his  representation 
that  he  was  authorized  to  receive  the 
money,  the  agent  paid  it  over  to  him, 
and  received  the  note  and  mortgage, 
which  proved  to  be  forgeries.  Held, 
that  the  false  certificate  was  the  prox- 
imate cause  of  the  loss,  and  that  the 
surety  of  the  notary's  bond  for  the 
the  faithful  discharge  of  his  official 
duties  was  liable. 

But  in  Oakland  Bank  e.  Murfey, 
68  Cal.  465,  it  was  held  that  the  neg- 
ligence of  the  defendant  notary  was 
not  the  proximate  cause.  The  facts 
in  brief  were  as  follows:  One  Leroy 
went  to  office  of  defendant,  intro- 
duced himself  as  M.  B.  West,  and  re- 
quested defendant  to  draw  a  deed  of 
certain  real  estate  from  him  to  one 


Henry   Harmon.     Defendant    drew 
the  deed,  and  Leroy  signed  and  ac- 
knowledged itasM.  B.  West.    De- 
fendant affixed  his  certificate,  stating 
that  M.    B.    West,  the   person  de- 
scribed and  who  had  executed  the 
deed,  was  personally  known  to  him 
and  had  acknowledged  the  execution 
of  the  deed  before  him  as  notary, 
lisroy  then  took  the  deed  and  went  to 
the  plaintiffs  bank,  where  he  intro- 
duced himself  to  the   president  as 
Henry  Harmon,  and  requested  a  loan 
upon  the  land.    The  bank's  searcher 
examined  the  title  and  found  it  to  be 
in  M.  B.  West.    LeRoy  thereupon 
produced  the  deed  purporting  to  be 
from  M.  B.  West  to  Henry  Harmon. 
A  mortgage  was  then  prepared  and 
Leroy  executed  and  acknowledged  it, 
in  the  name  of  Henry  Harmon,  be- 
fore the  bank  notary,  who  in  his  turn 
certified   that   Henry  Harmon,  the 
person  described  in  and  who  had  ex- 
ecuted   the    deed,   was    personally 
known  to  him,  and  had  acknowledged 
the  execution  of  the  deed  before  him 
as    notary.      Leroy   thereupon   ob- 
tained the  loan.     No  one  of  the  offi- 
cers of  the  bank  had  ever  seen  Leroy 
until  he  came  and  introduced  himself 
as  Henry  Harmon,  nor  was  any  in- 
quiry made  by  any  of  them  as  to  his 
identity.     In  an  action  to   recover 
upon  the  bond  of  the  first  notary,  it 
was  held  that  the  bank's  negligence 
and  not  his  was  the  proximate  canse 
of  the  loss. 
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nre  of  damages  is  the  amount  of  the  loss  proximately  sastained 
by  the  notary's  default.  Thus  where  by  his  negligence  in  mak- 
ing a  proper  certificate  a  mortgage  became  worthless  it  was  held 
that  the  amount  of  the  debt  and  interest  intended  to  be  secured 
by  the  mortgage  was  the  proper  measure.'  And  the  same  meas- 
ure was  applied  where  he  had  knowingly  made  a  false  certifi- 
cate.' 

The  notary's  liability  on  his  bond  for  falsely  certifying  to  the 
acknowledgment  of  a  mortgage  cannot  be  made  to  depend  upon 
whether  the  mortgagee  has  redeemed  a  prior  mortgagee  and  has 
BO  reduced  his  damages.' 

§  712.  Same  Sul:jeot— MiHgatLon  of  Damages. — Here,  as  in 
other  cases,  that  the  party  suffered  no  loss,  or  that  he  failed  to 
avail  himself  of  remedies  or  proceedings  which  would  have 
reduced  or  prevented  his  loss,  or  that  he  had  other  ample  se- 
carity,  may  undoubtedly  be  shown  in  bar  or  in  mitigation  of 
damages.* 

So  that  the  property,  upon  which  a  mortgage  inoperative  be- 
cause of  defective  acknowledgement  was  taken,  was  worthless 
may  be  shown  in  bar  of  damages.* 

9.  Post  Offioers. 

§  713.  Each  is  liable  for  his  own  De&ults  only. — It  is  well 
settled  both  in  England  and  America,  that  the  postmaster 
general,  the  local  postmasters,  and  their  assistants  and  clerks 
appointed  and  sworn  as  required  by  law,  are  public  officers, 
each  of  whom  is  responsible  for  his  own  defaults  and  for  his 
own  defaults  only,  and  not  for  those  of  any  of  the  others,  al- 
though selected  by  him,  and  subject  to  his  orders,'  unless  he 


>  Fogarty  o.  Finlay,  10  Oa].  239,  70 
Am.  Dec.  714 

•  People  f>.  Butler»  —  Mich.  — ,  43 
N.  W.  Rep.  278. 

*  CurtiBS  «.  Colby,  89  Mich.  406. 

« See  Abbott  «.  GUlespy,  75  Ala. 
180;  Slate  «.  Cave,  49  Mo.  129;  Nor- 
ris  0.  State,  22  Ark.  524.  See  for 
timilar  rulings  in  case  of  Bherifls,  pa9t 

706. 


•McAllister «.  Clement,  75  Cal.  182. 

i  Eeenau  «.  Southworth,  110  Mass. 
478, 14  Am.  Rep.  618;  Lane  o.  Cotton, 
1  Ld.  Raym.  646;  Whitfield  o.  Lord 
Le  Despencer,  2  Cowp.  754;  Dunlop 
ff.  Manroe,  7  Cranch  (U.  S.)  2^; 
Schroyer  o.  Lynch,  8  Watts  (Penn.) 
458;  Bishop  o.  Williamson,  11  Me. 
495;  Hutchins  v.  Brackett,  22  N.  H. 
252,  58  Am.  Deo.  249. 
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has  negligently  or  willfully  appointed  or  retained  anfit  or  impro- 
per persons; '  or  has  failed  to  require  of  them  conformity  to  the 
prescribed  regnlations; '  or  has  so  carelessly  conducted  the  affain 
of  his  office  as  to  furnish  opportunity  for  such  default; '  or  un- 
less he  has  co-operated  in,  or  authorized  the  wrong.* 

Whether  contractors  for  carrying  the  mail  are  public  govern- 
mental officers  withing  the  meaning  of  this  rule,  bo  as  to  be 
exempt  from  liability  for  the  defaults  of  their  subordinates,  is  a 
question  upon  which  there  is  no  conflict  of  authoritj,  but  the 
better  opinion  is  that  they  are  not* 

10.  Publio  School  and  College  Officere  and  TectcA^s, 

§  714^  Diatinotion  to  be  made  between  publio  and  private 
Sohoola. — A  distinction  is  to  be  made,  in  many  respects^  between 
public  and  private  schools.  The  latter  are  founded  and  carried 
on  by  private  individuals  at  private  expense,  and  the  terms  of 
admission,  instruction  and  control  are  largely  matters  of  express 
or  implied  contract  between  the  parties. 

But  our  public  schools  and  colleges,  provided  by  law  and 
maintained  by  public  funds  stand  upon  different  ground.  They 
are  public  institutions,  their  officers  are,  to  some  extent  at 
least,  public  officers  and  the  public  have  rights  and  privileges  in 
them  which  the  law  creates,  controls  and  enforces. 


1  Wiggins  9.  Hathaway,  6  Barb.  (N. 
Y.)  632. 

*  Bishop  9.  Williamson,  11  Me.  405. 
In  this  case  the  postmaster  was  held 
liable  for  the  default  of  an  assistant 
whom  he  had  not  required  to  take  the 
oath  prescribed  by  law.  To  same 
effect:  Sawyer  t.  Oorse,  17  Gratt 
(Va.)  280,  04  Am.  Dec.  445;  Bolan  e. 
Williamson,  1  Brer.  (&  C.)  181. 

*  Dunlop  9,  Munroe,  7  Cranch  (U. 
a)  242;  Ford  o.  Parker,  4  Ohio  Bt 
076. 

«  Tracy  ».  aoyd,  10  W.  Va.  10. 
If  a  derk  at  a  postoffice  receives  a 


letter  containing  money  to  be  sent  ss 
a  registered  letter  to  X  nnder  the  mis- 
taken belief  that  letters  can  be  r^- 
tered  to  that  place,  and.  upon  discof- 
ering  the  mistake  send  it  unregistered 
by  the  direction  of  his  superior,  both 
are  liable  for  the  valae  of  the  letter  if 
it  be  lost.  Fitzgerald  a.  Burrill,  106 
Mass.  446. 

•  Sawyer  9.  Corse,  17  Qratt.  (Va) 
280, 04  Am.  Dec.  445;  Foster  «.  Metti^ 
55  AOss.  77,  80  Am.  Rep.  604;  aniir^ 
Oonwell  9,  Yoorhees,  18  Ohio  528, 4$ 
Am.  Dec.  206;  Hutcfains  e.  Brackett» 
22  N.  H.  252,  58  Am.  Dec.  24a 
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§717. 


a.  Officers. 

§  715.  Have  Power  to  enaot  reasonable  Bules  and  Regula- 
tionfl. — Officers  charged  by  law  with  the  general  care,  conduct 
and  supervision  of  public  schools  and  colleges  are  usually  clothed 
by  statute  with  express  authority  to  enact  such  rules  and  regula- 
tions as  may  reasonably  be  necessary  for  that  purpose,  but  even 
where  this  authority  is  not  expressly  conferred,  the  accepted 
doctrine  is  that  the  general  power  conferred  by  law  to  take 
diarge  of  the  educational  affairs  of  a  district  or  prescribed  terri- 
tory includes  the  power  to  make  all  reasonable  rules  and  regu- 
lations for  the  discipline,  government  and  management  of  the 
schools  within  the  district  or  territory.^ 

§  716.  What  this  Bule  includes. — This  rule  includes  not 
only  the  power  to  provide  rules  for  the  discipline  and  govern- 
ment of  the  pupils,  and  the  general  conduct  of  the  school,  but, 
except  where  otherwise  provided  by  law,  the  directors  or 
other  officers  may  make  reasonable  provisions  as  to  what  branches 
shall  be  taught  and  what  text-books  shall  be  used.' 

§  717.  BulBB  need  not  be  formal  or  of  Beoord. — ^It  is  not 
necessary  that  all  the  rules,  orders  and  regulations  for  the  disci- 
pline, government  and  management  of  schools  shall  be  a  matter 
of  record  by  the  school  board,  or  that  every  act,  order  or  direc- 
tion shall  be  authorized  or  confirmed  by  a  formal  vote.  No 
system  of  rules,  however  carefully  prepared,  can  provide  for 
every  emergency  or  meet  every  requirement.  In  consequence, 
much  must  necessarily  be  left  to  the  individual  members  of  the 
school  boards,  and  to  the  superintendents  and  teachers  of  the 
several  schools.' 


1  Fertich  t.  Michener,  111  Ind.  473, 
60  Am.  Rep.  709,  11  N.  £.  Rep.  605; 
Thompson  v,  Beaver,  68  III.  858;  Rob- 
erts 9.  City  of  Boston,  5  Ciub.  (Mass.) 
198;  Sherman  0.  Charlestown,  8  Cush. 
160;  People  «.  Medical  Society,  24 
Barb.  (N.  T.)570;  SpUler  v.  Woburn, 
12  Allen  pdaaa.)  127;  Hodgkins  v. 
Rockport,  106  Mass.  475;  State  «.  Bur- 
ton, 45  Wis.  150,  80  Am.  Rep.  706; 


Ferriter  o.  Tyler,  48  Vt.  444,  21  Am 
Rep.  188;  Dritt  9.  Snodgrass,  66  Mo. 
286,  27 Am.  Rep.  848;  States.  White, 
82  Ind.  278^  42  Am.  Rep.  496. 

t  McCormick  «.  Burt,  95  111.  268,  85 
Am.  Rep.  168. 

•  Fertich  «.  Michener,  111  Ind.  472, 
60  Am.  Rep.  709,  11  N.  E.  Rep.  605; 
Russell  9.  Lynnfield,  116  Mass.  865. 


471 


§  718. 


THB  LAW   OF  0FFI0S8  AND  OFFIOKSS.  [Book  IV. 


§  718.  BohooL  OfSoon  not  liable  for  Brrors  in  J'udgment.— 
Being  required  by  law  to  exercise  their  jadgment  and  dificretion 
in  the  management  and  control  of  the  schools  within  their  jaria- 
diction,  it  is  well  settled  that,  like  other  qtMsi-judicial  officers,^ 
they  cannot  be  held  liable  to  an  individual  for  any  injury  which 
he  may  have  sustained  by  reason  of  any  error  of  jadg^ment,  how- 
ever great,  committed  by  them  while  acting  honestly  and  in 
good  faith  within  their  jurisdiction.' 

§  719.  Are  liable  only  whan  actuated  by  Malloe. — Such 
officers  are,  however,  held  liable  when,  and  only  when,  in  the 
exercise  of  the  powers  confeiTod  upon  them,  they  have  acted 
wilfully  or  maliciously. 

Thus  a  county  school  superintendent  who  wilfully,  corruptly  or 
maliciously  refuses  a  license  to  teach  to  one  lawfully  entitled  to 
receive  it,  is  held  liable  in  damages,'  but,  unless  it  be  shown 
that  they  have  acted  maliciously  or  corruptly,  school  directors 
are  not  personally  liable  in  damages  for  erroneously  dismissing  a 
teacher  ^  or  expelling  or  suspending  a  scholar.* 

§  720.  Question  of  Beaaonableness  of  Begnlatlona  is  for  the 
Court. — ^The  question  of  the  reasonableness  of  the  rules  and 
regulations  established  by  school  officers  is  one  of  law  to  be  de- 
termined by  the  court,  and  not  a  question  of  fact  to  be  decided 


>  Bee  arUe,  %  688—689. 

•  Fertich  o.  Michener,  111  Ind.  473, 
60  Am.  Rep.  709,  11  N.  B.  Rep.  605; 
Dritt  0.  SiiodgraB<«,  66  Mo.  286,  27 
Am.  Rep.  843;  McCormick  v.  Burt, 
95  ni.  263,  85  Am.  Rep.  168;  Elmore 
0.  Overton,  104  Ind.  848,  54  Am.  Rep. 
843;  DaneDhofler  o.  State,  69  Ind. 
295.  85  Am.  Rep.  216;  Cooper  v.  Mc- 
Junkin,  4  Ind.  290;  Gardner  «.  State, 
4  Ind.  682;  ChurchHl  o.  Fewkes,  18 
III.  App.  580;  Gregory  v.  Small,  89 
Ohio  St.  846;  Morrison  v.  McFarland , 
51  Ind.  206;  Burton  v.  Fulton,  49 
Penn.  St.  151. 

>  Elmore  «.  Overton,  104  Ind.  848, 
54  Am.  Rep.  843.     See  ante,  §  639. 

« Burton  v.  Fulton,  49  Penn.  St. 


151;  Gregory  «.  Small.  39  Ohio  St 
846;  Morrison  «.  McFarland,  51  Ind. 
206;  Chamberlain  9.  Clayton,  56  Iowa 
881,  41  Am.  Rep.  101.  See  also  Park 
9,  School  District,  65  Iowa  209;  Smith 
V.  School  District,  42  Iowa  522;  Kirk- 
Patrick  t.  School  District,  58  Iowa 
585. 

By-law  that  teacher  may  be  dis- 
missed at  any  time  by  majority  of 
board  is  reasonable:  McLellan  9. 
School  Board,  15  Mo.  App.  862. 

•  Dritt  V.  Snodgrass,  66  Mo.  286. 87 
Am.  Rep.  843;  McCormick  v.  Bart, 
95  111.  263,  85  Am.  Rep.  163;  Stewart 
«.  Southard,  11  Ohio  402, 49  Am.  Dec. 
468;  Donahoe  o.  Richards,  88  Ma.  879, 
61  Am,  Deo.  856. 
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§  T21. 


by  a  jarj.^  In  this  reapeot  they  are  likened  to  municipal  ordi- 
nances. 

§  721.     What  Bules  and  Begulations  are  valid— Instanoes 

No  inflexible  rule  can  be  laid  down  by  which  the  question  of 
what  is  reasonable  can  in  every  case  be  determined.  Each  case 
must  be  judged  by  its  own  circumstances,  regard  being  had  to 
the  time,  place  and  purpose.  Emergencies  often  require  a  de- 
parture from  established  rules  or  the  adoption  of  new  ones. 
Subsequent  events  may  demonstrate  that  what  at  the  time  ap- 
peared best  and  reasonable  was  harmful  or  unwise.  OfScers  hav- 
ing practical  experience  in  the  conduct  and  management  of 
schools  are  usually  better  qualified  to  judge  of  the  wisdom  or 
expediency  of  a  measure  than  a  person  who  has  had  no  such  ex- 
perience.  For  these  reasons  courts  will  in  doubtful  cases  tend 
rather  to  the  support  of  rules  and  regulations  adopted  and  en- 
forced in  good  faith  by  ofiScers  to  whom  all  the  circumstances 
were  present,  than  to  overthrow  them.  Where,  on  the  other 
hand,  the  unreasonableness  is  clear,  courts  will  not  hesitate  to  de- 
clare them  so. 

Thus  the  following  regulations  have  been  held  valid : — A  rule 
that  pupils  in  a  public  high  school  shall  employ  a  certain  period 
in  the  study  and  practice  of  musio  and  provide  themselves  with 
certain  books  therefore,  or  for  unexcused  disobedience  be  ex- 
pelled ; '  that  pupils  who  are  absent,  without  satisfactory  excuse, 
six  half  days  in  four  consecutive  weeks  shall  be  suspended; '  that 
schools  shall  be  opened  with  reading  from  the  Bible  and  prayer 
during  which  each  pupil  shall  lay  aside  his  books  aud  remain 
quiet,*  or  shall  bow  his  head  unless  his  parents  request  that  he 
shall  be  excused  from  doing  so,  and  for  wilful  disobedience  he 
may  be  expelled;*  that  pupils  shall  write  compositions*  and  take 


'  Fertich  «.  Michener,  111  Ind.  473, 
60  Am.  Hep.  709,  11  N.  E,  Rep  605; 
State  9.  White,  82  Ind.  278,  42  Am. 
Rep.  496. 

>  State  0.  Webber,  108  Ind.  81,  68 
Am.  Rep.  80. 

*Eing  0.  Jefferson  City  School 
Board,  71  Mo.  698,  86  Am.  Rep.  499. 
To  same  effect:  Burdick  «.  Babcock, 
81  Iowa  562,  even  though  absent  by 


direction  of  the  priest  to  attend  relig- 
ious services:  Ferriter  v,  Tyler,  48  Yt 
444,  21  Am.  Rep.  188. 

« McOormick  t.  Burt,  96  lU.  268, 85 
Am.  Rep.  168. 

•  Spiller  v.Wobum,  12  Allen  (Mass.) 
127. 

•  Guernsey  v.  Pitkio,  82  Yt.  224,  76 
Am.  Dec  171. 
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part  in  rhetorical  exercises,^  or  be  suapended  for  disobedience; 
that  pnpils  gailtj  of  persistent  misoondact  be  expelled;*  that 
children  of  immoral  and  licentions  character  be  excluded  ; '  that 
the  doors  shall  be  locked  and  no  scholar  admitted  for  fifteen 
minutes  during  the  opening  exercises  in  the  morning,  provided 
due  regard  is  had  to  the  weather,  and  the  age,  health  and  com- 
fort of  the  excluded  pupils ;  *  that  white  and  colored  children 
shall  be  taught  in  separate  apartments  provided  equal  accommo- 
dations are  provided  for  both.* 

§  722.  What  Bules  and  Begulations  are  not  reasonable^ 
InatanoeB. — But,  on  the  other  hand,  the  following  regnlations 
have  been  held  unreasonable :  That  no  pupil  shall,  during  the 
school  term,  attend  a  social  party,  and  for  disobedience  expelling 
him  ;  *  that  pupils  who  carelessly  or  wantonly  injure  or  destroy 
the  school  property  shall  pay  for  the  same,  and  for  a  failure  to 
pay,  whipping '  or  expelling '  them ;  barring  the  doors  in  cold 
weather  against  little  children  who  are  late; '  refusing  admission 
to  a  public  college  because  the  applicant  is  a  member  of  a  Greek 
letter  fraternity  or  other  secret  college  society;  ^  requiring  every 
scholar  on  returning  from  recess  to  bring  in  a  stick  of  wood  for 
the  fire." 

§  723.  Begulations  must  be  enforced  in  reasonable  Manner. 
— But  even  though  the  regulation  be  in  itself  reasonable  it  must 
also  be  enforced  in  a  reasonable  manner  and  under  proper  dr- 


1  Sewell  9.  Board  of  Education,  39 
Ohio  St.  89. 

•  Hodgkins  «.  Rockport,  1()5  Mass. 
475;  Rulison  «.  Post,  79  111.  567; 
Murphy  «.  Directors,  80  Iowa  429. 

)  Sherman  v,  Charlestown,  8  Gush. 
(Mass.)  160. 

« Fertich  o.  Michener,  111  Ind.  472, 
(K)  Am.  Rep.  709.  But  see  Thompson 
9.  Beaver,  63  Dl.  858. 

*  Roberts  «.  Boston,  5  Gush.  (Mass.) 
198;  Gory  «.  Garter,  48  Ind.  827,  17 
Am.  Rep.  788;  Ward  v.  Flood,  48 
Gal.  86,  17  Am.  Rep.  405;  State  v. 
Duffy,  7NeT.  842.8  Am.  Rep.  718; 
Btate  «.  McGann,  21  Ohio  St.  198; 


Gounty  Gourt  o.  Robinson,  27  Ark. 
116. 

•  Dritt «.  Snodgrass,  66  Mo.  286,  87 
Am.  Rep.  848;  State  «.  Osborne,  24 
Mo.  Ap.  809. 

T  State  «.  VanderfaiU,  116  Ind.  11, 9 
Am.  St.  Rep.  820, 18  N.  R  Rep.  266. 

•  Perkins  «.  Directors.  56  Iowa  476; 
Holman  v.  Trustees,  —  Mldu  — ,  43 
N.  W.  Rep.  996. 

•  Thompson  «.  Beaver,  68  Bl.  868. 
See  also  Fertich*.  Michener,  111  Ind. 
472,  60  Am.  Rep.  709. 

>•  State  9,  White.  82  Ind.  878,  4S 
Am.  Rep.  496. 

^  State  9.  Board  of  Education,  68 
Wis.  284,  58  Am.  Rep.  282. 
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cnmstances,  with  dne  regard  to  the  health,  comfort  and  welfare 
of  pnpils  and  teaohers.^ 

§  724.  Inability  for  not  repairing. — ^Members  of  the  school 
board  are  not  ordinarily  liable  personally  for  a  failure  to  keep 
the  school  property  within  their  jurisdiction  in  repair,  but  they 
may  be  expressly  charged  with  that  duty  by  statute  and  when  so 
charged  and  provided  with  funds  or  the  means  to  procure  funds 
for  that  purpose^  they  will  be  liable  to  one  who  sustains  injury 
from  their  neglect.' 

§  725.  IdablUty  fbr  not  performing  ministerial  I)uty--Beguir- 
ing  Bond  from  Contractors. — School  officers,  like  others,  are  lia- 
ble to  third  persons  to  whom  they  owe  the  duty  of  performing 
ministerial  acts  required  of  them  by  law.  Thus  school  trustees 
who  were  required  by  statute  to  require  contractors  for  building 
school  houses  to  give  a  bond  for  the  payment  of  laborers  and 
material  men,  were  said  to  be  liable  to  such  a  material  man  for 
losses  which  he  had  sustained  by  reason  of  their  failure  to  exact 
the  bond.* 

h.    Teachers. 

§  726.  Are  to  some  Extent  publio  Offloera. — Teachers  in  pub- 
lic schools  while  standing  largely  in  loco  parentis  to  their  pupils 
and  occupying  as  to  them  rather  a  domestic  than  an  official  rela- 
tion, yet  are,  in  some  respects  at  least,  properly  to  be  regarded  as 
public  officers.* 

§  727.  Are  sulEjeot  to  Bnlee  prescribed  by  Board  if  any. — 
Bules  and  regulations  for  the  government  and  conduct  of  public 
schools  are  usually  prescribed  by  the  board,  trustees,  committee, 
or  other  officers  to  whom  that  subject  is  by  law  entrusted ;  and 
where  such  rules  and  regulations  have  been  prescribed,  they  are, 
if  reasonable,  to  be  the  guide  of  the  teacher  who  is  to  modify 
and  control  his  action  by  them.' 

>  Fertich  «.  Michener,  111  Ind.  473»  76  Ain.Oec.  156;  Bpear  «.  CuininiQg% 

60  Am.  Rep.  709.  88  Pick.  224,  84  Am.  Dec.  58. 

*Bafl8ett«.  Fish.  75  N.  Y.808.  ■  Spear    «.    Cammings,    28   Pick. 

•Bee  Owen  v.  Hill,  67  Mich.  48,  84  (Mass.)  224,  84  Am.  Dec.    58;  State 

N.  W.  Rep.  649.  •.  Burton,  45  Wis.  150,  80  Am.  Rep. 

«See  Lander  •.  Seayer,  82  Yt.  114,  706;  Dritt  «.  SnodgrasB,  66  Ho.  286, 
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§  728.  Where  Board  has  presoribed  no  Bules,  Teaolier  may 
do  so. — Bat  where  no  rules  and  regnlations  have  been  prescribed 
by  the  board,  the  teacher  is  authorized  to  make  such  reasonable 
rules  as  shall  best  promote  the  welfare  of  his  school  and  secure 
order  and  discipline  therein.^ 

And  even  where  rules  have  been  prescribed  by  the  board,  the 
teacher  may,  unless  expressly  prohibited,  make  such  additional 
rules  and  requirements  as  special  cases  or  sudden  emergencies 
may  render  necessary.* 

§  729.    Bules  prescribed  by  Teacher  must  be  reasonable 

But  as  the  rules  prescribed  by  the  school  board  must  bo  reason- 
able ones,  a  fortiori  must  those  be  reasonable  which  are  ordained 
by  the  teacher.  Instances  of  what  rules  are  or  are  not  reason- 
able have  already  been  given  in  the  preceding  subdivision,  and 
the  same  principles  would  apply  to  those  made  by  teachers.  Bat, 
in  general,  ^^  acts  done  to  deface  or  injure  the  school-room,  to 
destroy  the  books  of  scholars,  or  the  books  or  apparatus  for 
instruction,  or  the  instruments  of  punishment  of  the  master;  lan- 
guage used  to  other  scholars  to  stir  up  disorder  and  insubordina- 
tion, or  to  heap  odium  and  disgrace  upon  the  master;  writings  and 
pictures  placed  so  as  to  suggest  evil  and  corrupt  language,  images 
and  thoughts  to  the  youth  who  must  frequent  the  school ; '"  using 
profane  language,  quarrelling  and  fighting  among  each  other, « — 
these  and  many  other  similar  and  obvious  acts  the  teacher  may 
prohibit  and  punish. 

So,  in  regard  to  the  studies  to  be  pursued,  the  teacher  may, 
where  no  rules  are  prescribed  by  the  board,  exercise  a  reasonable 
discretion  ^'  as  to  the  order  of  teaching  them,  the  pupils  who  shall 
be  allowed  to  pursue  them,  and  the  mode  in  which  they  shall  be 
taught ; " '  but  the  teacher  should  not  compel  a  scholar  to  pursue 


27  Am.  Rep.  848;  Hodgkins  v.  Rock- 
port,  105  Mass.  476;  Russell  «.  Lynn- 
field,  116  Mass.  866;  Roberts  «.  Bos- 
ton, 5  Cush.  (Mass.)  209. 

*  Deskins  «.  Gose,  86  Mo.  .485,  55 
Am.  Rep.  887;  Patterson  «.  Nutter, 
78  Me.  509,  57  Am.  Rep.  818;  State 
«.  Burton,  45  Wis.  150,  80  Am.  Rep. 
706;  State  «.  Pendergrass,  2  Dev.  & 
Bat.  (N.  C.)  865.  81  Am.  Dec.  416. 


t  Fertich  «.  Michener,  111  Ind.  478, 
60  Am.  Rep.  709;  State  «.  Burton,  45 
Wis.  150,  80  Am.  Rep.  706. 

•  Aldis,  J.,  in  Lander  «.  Seayer,  82 
Yt.  114,  76  Am.  Dec.  156. 

« Deskins  m  Gose,  85  Mo.  485,  66 
Am.  Rep.  887;  Uutton  «.  State,  28 
Tex.  App.  886,  59  Am.  Rep.  776. 

■  Guernsey  «.  Pitkin,  82  Yt  22i  7S 
Am.  Dec.  171. 
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a  Btndj  which  he  knows  the  parent  has  forbidden  his  child  to 
take.' 

§  730.  Authority  of  Teaoher  not  confined  to  School-room. — 
The  authority  of  the  teacher  is  not  confined  to  the  school-room  or 
gronnds,  but  he  may  prohibit  and  pnnish  all  acts  of  his  pupils 
which  are  detrimental  to  the  good  order  and  best  interests  of  the 
school  whether  such  acts  are  committed  in  school  hours  or  while 
the  pupil  is  on  his  way  to  or  from  school  or  after  he  has  returned 
home.* 


§  781.  Bight  to  tnfiict  corporal  Punishment — It  is  settled 
beyon(^  controversy  that  for  a  violation  of  lawful  rules  the 
teacher  may  inflict  upon  the  scholar  reasonable  corporal  punish- 
ments.* Upon  this  subject  the  rule  laid  down  by  Aldis,  J.,  has 
been  quite  generally  approved : — 

"  A  school-master  has  the  right  to  inflict  reasonable  corporal 
punishment.  He  must  exercise  reasonable  judgment  and  discre- 
tion in  determining  when  to  punish  and  to  what  extent.  In 
determining  upon  what  is  reasonable  punishment,  various  con- 
siderations  must  be  regarded, — the  nature  of  the  offense,  the 
apparent  motive  and  disposition  of  the  offender,  the  influence  of 
his  example  and  conduct  upon  others,  and  the  sex,  age,  size  and 
strength  of  the  pupil  to  be  punished. 

Among  reasonable  persons,  much  difference  prevails  as  to  the 
circumstances  which  will  justify  the  infliction  of  punishment, 
and  the  extent  to  which  it  may  properly  be  administered.  On 
account  of  this  difference  of  opinion,  and  the  difficulty  which 


» MOTTOW  V.  Wood,  85  Wis.  69,  17 
Am.  Rep.  471;  Rulison  «.  Post.  79 
in.  667. 

s  Lander  •.  Seaver,  82  Yt.  114.  76 
Am.  Dec.  156;  Button  o.  State,  28 
Tex.  App.  886,  69  Am.  Rep.  776; 
Bolding  «.  State,  28  Tex.  App.  172; 
DeskinsvGose,  85  Mo.  485,55  Am. 
Bep.  887;  Burdick  v.  Babcock,  81 
Iowa  562;  Sherman  i.  Charlestown, 
8  Gush.  (Mass.)  160. 

•  Deskins  o.  Gose,  85  Mo.  485,  65 
Am.  Bep.  887;  Patteraon  «.  Nutter, 
78  Me.  509,  57  Am.   Rep.  818;  Hat- 


ton  V.  State,  28  Tex.   App.  886,  69 
Am  Rep.  776;  Heritage  o.  Dodge,  64 
N.H.  297,  9  Atl.  Rep.  722;  Vanvactor 
V.  State,  118  Ind.  276,  8  Am.  St.  Rep. 
645;  Cooper  «.  McJunkln,  4  Ind.  290; 
State  «.  Burton,  45  Wis.  160,  80  Am. 
Rep.  706;  Danenhoffer    v.*  State,  69 
Ind.  295,  85  Am.  Rep.  216;  State  «. 
Pendergrass,  2  Dev.  A  Bat.  (N.  G.) 
L.  865,  81  Am.  Dec.  416;  Common- 
wealtli «.  Randal],  4  Cray  (Mafia. )  86, 
Lander  «.  Seaver,  82  Yt.  114,  76  Am. 
Dea  156. 
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exists  in  determining  what  is  a  reasonable  punishment  and  the 
advantage  which  the  master  has  by  being  on  the  spot  to  know  ail 
the  circumstances,  the  manner,  look,  tone,  gestures  and  language 
of  the  offender  (which  are  not  always  easily  described),  and  thus ' 
to  form  a  correct  opinion  as  to  the  necessity  and  extent  of  the 
punishment,  considerable  allowance  should  be  made  to  the 
teacher  by  way  of  protecting  him  in  the  exercise  of  his  discretion. 

Especially  should  he  have  this  indulgence  when  he  appears  to 
have  acted  from  good  motives,  and  not  from  anger  or  malice. 
Hence  the  teacher  is  not  to  be  held  liable  on  the  ground  of  excess 
of  punishment,  unless  the  punishment  is  clearly  excessive,  and 
would  be  held  so  in  the  general  judgment  of  reasonable  iQen.  If 
the  punishment  be  thus  clearly  excessive,  then  the  master  should 
be  held  liable  for  such  excess,  though  he  acted  from  good  motives 
in  inflicting  the  punishment,  and  in  his  own  judgment  considered 
it  necessary,  and  not  excessive.  But  if  there  is  any  reasonable 
doubt  whether  the  punishment  was  excessive,  the  master  should 
have  the  benefit  of  the  doubt."  ^ 

But  if  the  punishment  were  inflicted  for  the  violation  of  an 
unreasonable  rule  it  could  not  be  justified.*  The  presumption, 
however,  is  that  the  teacher  has  not  exceeded  his  powers  and  the 
burden  of  proving  the  contrary  is  upon  him  who  alleges  it.* 

Within  the  same  limits,  the  teacher  may  detain  or  keep  the 
pupil  in  after  hours  as  a  reasonable  means  of  punishment* 

§  782.  Teacher  not  liable  to  Parent  for  refttsing  to  receive 
Child  as  a  PupiL — Between  a  schoolmaster  employed  by  a  school 
board  and  the  parents  of  pupils,  there  is,  it  is  held,  no  privity  of 
contract,  and  hence  an  action  will  not  lie  against  the  teacher  when 
brought  by  the  parent  for  refusing  to  receive  and  instruct  his 
child.     The  proper  remedy  is  to  appeal  to  the  school  board." 


>In  Lander  «.  8eaver,  83  Yt  114, 
76  Am.  Dec.  156.  An  iofitruction  to 
the  jury  that  punishment  is  not  ex- 
cessive  unless  "all  hands'*  would 
pronounce  it  so,  is  erroneous.  The 
general  Judgment  of  reasonable  men 
is  the  test  Patterson  «.  Nutter,  78 
He.  609,  07  Am.  Rep.  818.  What 
punishment  is  reasonable  is  a  ques- 


tion of  fact  Sheehan  o.  Sturges,  08 
Ck>nn.  481. 

t  State  «.yanderbilt.  116  Ind.  11, 18 
N.  £.  Rep.  266. 

•Yanvactorv.  State,  118  Ind.  87^, 
8  Am.  St.  Rep.  645. 

^Fertich  o.  Michener,  111  Ind.  473, 
60  Am.  Rep.  709. 

*  Spear  •.  CommingB,  88  Pick. 
(Mass.)  824,  84  Am.  Deo.  68. 
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11.    Beoarders  of  Deeds. 

%  783.  Duties  are  ohiefly  owing  to  Xndiyidaale. — Tiie  reoorder 
of  deeds  is  a  minieterial  officer  whose  duties  are  owing  chieflj  to 
those  particalar  individuals  who  have  occasion  to  emjploj  him, 
and  to  whom  he  usually  looks  for  his  compensation.  He  doe% 
indeed,  owe  a  general  duty  to  the  public  at  large  as  one  part  of 
the  machinery  of  municipal  gOTcmment,  but  the  recording  of 
deeds  and  other  instruments  and  the  making  of  abstracts  or  copies 
of  the  records  for  each  individual  who  requires  this  service  forms 
the  largest  portion  of  his  duty. 

§  734.  Duty  to  reoord  proper  Instruments. — It  is  his  duty 
to  accept  for  record  and  to  record  every  instrument  presented  to 
him  for  that  purpose  which  is  entitled  to  record  in  his  office  and 
which  is  accompanied  with  the  payment  6f  his  lawful  fees ;  and 
for  a  violation  of  this  duty  he  is  liable  to  the  person  who  was 
entitled  to  his  service.^  That  he  acted  in  good  faith  or  with 
honest  intentions  would  not  excuse  his  refusal  or  neglect  to  per- 
form an  absolute  and  certain  duty.' 

The  performance  of  his  duty  to  record,  an  instrument  entitled 
to  record  may  be  enforced  by  mandamus.' 

§  735.  Must  not  deliver  Deed  before  recording. — It  being 
thus  his  duty  to  record  an  instrument  properly  entitled  to  be 
recorded,  and  left  with  him  for  that  purpose,  he  will  be  liable  if 
after  accepting  a  deed  for  record  he  permits  it  to  be  taken  away 
without  recording  it* 

§  736.  Iiiable  for  making  an  imperfect  Beoord. — It  is  not  only 
his  duty  to  record  but  to  record  correctly,  and  he  would  undoubt- 


t  Cooley  on  Torts,  884.  See  Davis 
«.  Thompson,  1  Nov.  17;  Bishop  «. 
Schneider,  46  Ho.  477,  2  Am.  Rep. 
588. 

•  See  Olark  e.  Miller,  54  N.  Y.  528; 
Keith  ••  Howard,  24  Pick.  (Mass.) 
202. 

> Strong's  Case,  Elrby  (Conn.)  845; 
B» parte  Goodell,  14  Johns.  (N.  Y.) 


825;  People  e.  Miner,  87  Barb.  (N.Y.) 
460. 

Mandamus  will  not  be  granted  at 
the  suit  of  a  grantee  to  compel  the 
recorder  to  record  a  deed  delivered 
to  him  in  uoraw  and  withheld  from 
record  by  the  grantor's  order.  Austin 
«.  Register  of  Deeds,  41  Mich.  728. 

« Welles  1.  Hutchinson,  2  Root 
(Conn.)  86. 
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edlj  be  liable  to  one  who  is  injnred  by  his  negligence  in  record- 
ing an  instrnment  which  he  had  accepted  for  that  purpose.* 

§  787.  IdabLe  for  not  making  Index  as  required. — So  where 
the  law  requires  the  recorder  to  keep  an  index  of  the  convejanoea 
recorded,  while  the  failure  to  index  a  conveyance  will  not  destroy 
the  effect  of  the  instrument  if  properly  recorded,*  the  recorder 
will  be  liable  to  one  who  is  injured  by  the  absence  of  a  proper 
index  or  by  using  a  defectiye  index  upon  which  he  had  a  right  to 
rely.* 

§  738.  Duty  to  allow  Inspection  of  Becords. — It  is  the  dnty 
of  the  recorder  to  permit  persons  having  a  special  interest,  pres- 
ent or  prospective,  in  particular  instruments,  records  or  chains  of 
title  recorded  in  his  office,  to  inspyect  the  same  and  to  aiake 
abstracts  or  copies  thereof,  either  in  person  or'  by  attorney,  npon 
a  proper  request  at  reasonable  times  and  under  reasonable  regu- 
lations adapted  to  the  transaction  of  the  business  of  his  office  and 
the  care  and  preservation  of  the  records.*  The  performance  of 
this  duty  may  be  enforced  by  mandamus,'  or  for  a  neglect  or 
refusal  to  perform  in  a  proper  case,  the  party  entitled  may  sus- 
tain an  action.* 

The  right  of  inspection  or  copying  does  not  exist,  however. 


1  See  Sinclair  «.  Slawson,  44  Mich. 
123,  88  Am.  Rep.  286. 

•  Bishop  0.  Schneider,  46  Mo.  472, 
2  Am.  Rep.  688;  Schell  «.  Stein,  76 
Penn.  St.  898,  18  Am.  Rep.  416; 
Chatham  e.  Bradford,  60  Ga.  827, 16 
Am.  Rep.  692. 

•  Hunter  «.  Windsor,  24  Vt.  827; 
Chatham  e.  Bradford,  60  Ga.  827,  16 
Am.  Rep.  692;  Lyman  e.  Edgerton, 
29  Yt.  805,  70  Am.  Dec.  416. 

« Randolphs.  State,  82  Ala  627,  60 
Am.  Rep.  761,  and  note;  Boylan  v. 
Warren,  89  Eans.  801,  7  Am.  St 
Rep.  651;  States.  Rachac,  87  Minn. 
872;  Hanson  v.  Eichstaedt,  69  Wis. 
688;  In  re  McLean,  8  The  Rep.  818, 
People  f>.  Richards,  99  N.  T.  620; 
People  «.  Reilly,  88  Hun  (N.  T.)  429; 
People  e.  Cornell,  47  Barb.  (N.  Y.) 


829;  Hawes  «.  White,  66  Ma  806: 
O'Hara  «.  King.  62  DL  803. 

A  demand  accompanied  by  insult 
or  abuse  is  not  a  legal  demand,  but 
a  subsequent  proper  demand  cannot 
be  refused  because  of  the  prior  mis- 
conduct or  to  compel  an  apology. 
Boy  den  «.  Burke,  14  How.  (U.  &)576. 

s  See  Randolph  «.  State,  82  Ala.  627, 
60  Am.  Rep.  761;  Boylan  «.  Warren. 
89  Eans.  801,  7  Ahl  St.  Rep.  561; 
Diamond  Match  Co.  v.  Powers,  61 
Mich.  146;  State  v.  Williams,  96  Mo. 
18,  8  S.  W.  Rep.  771;  State  «.  Hob- 
litxelle,  86  Mo.  624;  and  generally  the 
cases  cited  in  previous  note. 

•  Lyman  «.  Windsor,  24  Vt.  675; 
Lyman  v.  Edgerton,  29  Yt  806.  70 
Am.  Dec  416;  Boyden«.  Burke,  14 
How.  (U.  S.)  676;  Lum  e.  McCaity. 
89  N.  J.  L.  287. 
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where  the  person  seeking;  it  has  no  interest  in  the  matter,  bnt  is 
prompted  only  by  idle  curiosity  or  speculative  purposes/ 

So  to  sustain  an  action  for  refusing  inspection,  it  nnst  appear 
that  the  plaintiff  had  such  an  interest  as  entitled  him  to  the  right, 
that  it  was  refused  without  lawful  excuse,  and  that  the  injury 
complained  of  was  the  proximate  result  of  the  refusal.* 

§  739.  Duty  of  permitting  Strangers  to  make  Abstracts  of 
Title. — The  duty  of  the  recorder  to  permit  extract8>and  copies  of 
the  records  of  his  office  to  be  made  being  confined  to  those  who 
have  a  special  interest  in  some  particular  instrument  or  chain  of 
title,  it  is  well  settled  that,  unless,  required  to  do  so  by  statute  as 
in  some  States,'  the  recorder  will  not  be  compyelled  to  permit  par- 
ties having  no  such  special  interest  to  make  general  abstracts  of 
title  for  the  purpose  of  afterwards  furnishing,  as  a  business  enter- 
prise, the  information  so  acquired  to  persons  who  may  desire  it.* 


>  Randolph  v.  State,  82  Ala.  027,  60 
Am.  Rep.  761;  Brewer  «.  Watson,  71 
Ala.  299,  46  Am.  Rep.  818;  Phelan  o. 
Bute,  76  Ala.  49;  Webber  «.  Town- 
ley,  te  IDch.  684,  88  Am.  Rep.  218; 
Diamond  Match  Oo.  •.  Powers,  61 
Mich.  145.  But  see  Burton  o.  Tuite, 
—  Mich.  — ,  44  N.  W.  Rep.  —  (not 
yet  reported),  quoted  from  In  note  to 
following  section,  where  the  necessity 
of  a  special  interest  is  denied  by 

MOBSB,  J. 

See  cases  cited  in  following  sec- 
tion. 

>  Lyman  «.  Edgerton,  29  Yt.  805, 
70  Am.  Dec.  415. 

•State  9,  Rachac,  87  Minn.  872,  86 
K.  W.  Rep.  7;  Hanson  «.  Eichstaedt, 
69  Wis.  688,  86  N.  W.  Rep.  80;  Peo- 
ple 9.  Richards,  99  N.Y.  620.  1  N. 
East  Rep.  268;  People  «.  Reilly,  88 
Hun  (N.  Y.)  429. 

In  Hawes  v.  White,  66  Me.  806,  the 
court  enforced  the  right  of  inspection 
and  abstracting  conferred.by  statute 
upon  the  county  commissioners. 

A  statute  conferring  the  right  must 
be  clear  and  it  will  not  be  extended 


by  construction.    Webber  o.  Town- 
ley,  48  Mich.  684,  88  Am.  Rep.  218. 

«  Webber  «.  Townley,  48  Mich.  684, 
6  N.  W.  Rep.  971,  88  Am.  Rep.  218; 
Buck  «.  Collins,  61  Qa.  891,  21  Am. 
Rep.  236;  Brewer  «.  Watson,  71  Ala. 
299,  46  Am.  Rep.  818;  Randolph  «. 
State,  82  Ala.  527,  60  Am.  Rep.  761; 
Cormack  «.  Wolcott,  87  Eans.  391, 
16  Pac.  Rep.  245;  Boylan  «.  Warren, 
89  Kans.  801,  7  Am.  St  Rep.  661; 
Bean  o.  People,  7  Colo.  202,  2  Pac. 
Rep.  909;  Phelan  «.  State,  76  Ala.  49. 

In  Webber  v.  Townley,  48  Mich. 
584,  687,  88  Am.  Rep.  218,  6  N.  W. 
Rep.  971,  where  the  relators  applied 
for  a  mandamus  to  permit  them  to 
make  a  complete  abstract  of  the  rec- 
ords of  the  office,  it  is  said:  "  We  are 
of  opinion  that  under  the  common 
law  relators  have  not  the  right 
claimed.  The  right  to  an  inspection 
and  copy  or  abstract  of  a  public  re- 
cord is  not  given  indiscriminately  to 
each  and  all  who  may,  from  curios- 
ity or  otherwise,  desire  the  same,  but 
is  limited  to  those  who  have  some  in- 
terest  therein.    What   this   interest 


(81) 
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The  cases,  generally,  admit  that  the  right  of  inspection  at  com- 
mon law  is  not  broad  enough  to  cover  this  demand,  and  the  prao- 


must  be  we  are  not  called  upon  in  the 
present  case  to  determine.  The  ques- 
tion has  usually  arisen  where  the  right 
claimed  was  to  inspect  or  obtain  a 
copy  of  some  particular  document,  or 
those  relating  to  a  given  transaction 
or  title.  We  have  not  been  referred 
to  any  authority  which  recognizes  the 
right  of  a  person  under  the  common 
law  to  a  copy  or  abstract  of  the  entire 
records  of  a  public  office  in  which  he 
bad  no  special  interest,  the  object  in 
view  being  simply  private  gain  from 
the  possession  and  use  thereof. 

The  object  sought  by  the  relators 
may  be  considered  as  of  such  modern 
origin  as  not  to  have  been  contem- 
plated or  covered  by  the  common  law 
authorities  relating  to  the  inspection 
of  public  records,  and  the  reason  upon 
which  those  authorities  rest  would 
exclude  relators  from  the  right 
claimed.  What  is  the  right  which 
relators  seek  and  the  result  thereof? 
But  first  let  us  see  what  it  is  not.  It 
is  not  for  a  public  purpose.  They  do 
not  seek  these  abstracts  for  purposes 
of  publication  for  the  use,  benefit  or 
information  of  the  public,  even  if  such 
an  unlimited  publication  could  be 
Justified.  Relators  do  not  ask  for  an 
inspection  of  a  record  and  abstract 
thereof  relating  to  lauds  in  which  tbey 
claim  to  have  any  title  or  interest,  or 
concerning  which  they  desire  inform- 
ation in  contemplation  of  acquiring 
some  right  or  interest  either  by  pur- 
chase or  otherwise.  It  is  not  as  the 
agents  or  attorneys  of  parties  seeking 
information  because  interested  or 
likely  to  become  so.  On  the  contrary, 
the  right  is  based  upon  neither  a 
present  nor  prospective  interest  in  the 
lands,  either  personally  or  as  repre- 
sentative of  others  who  have,  but  Is 


for  the  future  private  gain  and  emolu- 
ment of  relators  in  furnishing  inform- 
ation therefrom  to  third  parties  for  a 
compensation  then  to  be  paid.  It  is 
a  request  for  the  law  to  grant  them 
the  right  to  inspect  the  record  of  the 
title  to  every  person's  land  in  the 
county,  and  obtain  copies  or  abstracts 
thereof  to  enable  them  hereafter,  for 
a  fee  or  reward,  to  furnish  copies  to 
such  as  may  desire  the  same,  wheUier 
interested  or  not,  and  irrespective  of 
the  object  or  motive  such  persons 
may  have  in  view  in  seeking  such  in- 
formation. In  other  words,  relators 
ask  the  right  of  copying  or  abstract- 
ing the  entire  records  of  the  county 
for  private  and  speculative  parpoees, 
they  having  no  other  interest  what- 
ever therein. 

Conceding  to  them  this  right  under 
such  circumstances,  and  the  same 
must  be  accorded  to  all  others  asking 
it.  Every  resident  of  Jackson  county 
may  of  right  claim  a  similar  privilege. 
Indeed,  the  right  for  such  purpose,  if 
it  exists  at  all,  can  not  be  restricted 
by  the  residence  of  the  party,  so  that 
the  result  may  be  more  applicants 
than  the  register's  office  could  afford 
room  to.  Farther  than  this  to  make 
such  abstracts  being  thus  open  to  all, 
and  being  a  matter  of  right,  must  be 
granted  in  such  a  manner  and  such 
reasonable  facilities  mu&t  be  afforded, 
that  the  right  claimed  and  exercised 
will  not  be  barren  but  profitable.  If 
none  but  the  applicants  are  pemiitted 
to  work,  the  time  consumed  in  mak- 
ing the  abstract  will,  in  many  coun- 
ties, be  so  long  that  the  full  fruits 
thereof  can  not  be  reaped  during  the 
life- time  of  the  parties.  Ad  opportu- 
nity, therefore,  should  be  afforded  to 
all  to  have  the  work  done  within  a 
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tioal  disadvantage  to  the  public  bnsiness  and  interests  also  fur- 
nlshefly  in  most  cases,  a  sufficient  reason  why  the  right  shonid 
not  be  extended. 


reasonable  time.  If,  therefore,  each 
Applicant^  with  a  corps  of  assistanttf 
and  clerks,  makes  demand  upon  the 
register  for  facilities  to  prepare  ab- 
stracts, may  not  that  officer  find  his 
position  a  somewhat  embarrassing 
one,  and  his  office  uncomfortably 
<»-owded,  to  his  inconvenience  and 
that  of  the  public?  If,  however,  this 
is  a  matter  of  right,  open  and  com- 
•mon  to  all,  and  which  may  be  en- 
forced by  mandamuB,  must  not  the 
proper  authorities  in  such  county  fur- 
nish suitable  room  and  facilities  to 
accommodate  all  who  may  desire  to 
•exercise  this  right?  If  not,  and  there 
18  to  be  any  discrimination,  who  shall 
4>e  favored— who  shall  be  admitted 
and  who  excluded?  How  many  clerks 
-or  assistants  shall  each  applicant  have 
•the  right  to  employ?  Who  shall  de- 
termine what  shall  be  considered  a 
reasonable  time  within  which  each 
may  complete  his  abstract?  And,  as  the 
<Qse  of  the  public  records  can  not  thus 
t)e  handed  over  to  the  indiscriminate 
•use  of  those  not  interested  in  their 
fnture  preservation,  how  shall  the  reg- 
ister protect  them  from  mutilation? 
This  he  cannot  do  personally  without 
neglecting  his  official  duties,  and  if  he 
must  employ  clerks  or  appoint  depu- 
•lies  for  suc^  purposes,  at  whose  ex- 
pense shall  it  be,  the  law  having  made 
no  provision  for  such  emergencies? 

These  and  many  other  embarrass- 
ing questions  must  arise  if  this  right 
is  found  to  exist 

It  would  not,  however,  end  here. 
This  being  a  right  which  we  might 
term  one  not  coupled  with  an  interest, 
must  apply  equally  to  the  records  in 
each  and  every  public  office.  True, 
the  copies  or  abstracts  from  each  of 


the  several  public  offices  might  not 
be  so  profitable  to  the  jMurtles  making 
the  same  as  would  those  from  the  reg- 
ister's office,  but  this  would  not  go  to 
the  right  to  make  the  abstract  May 
then  parties  in  no  way  interested, 
other  than  as  are  these  relators,  insist 
upon  the  right  to  inspect  and  copy  or 
abstract  the  records  of  our  courts — of 
the  treasurers  of  our  counties— of  the 
several  county  officers;  and,  indeed, 
why  with  equal  propriety  may  it  not 
be  extended  to  a  like  right  in  each  of 
the  several  State  offices?  The  right 
once  conceded,  there  is  no  limit  to  It, 
until  every  public  office  is  exhausted. 
The  inconveniences  which  such  a  sys- 
tem would  engraft  upon  public  offi- 
cers; the  dangers  both  of  a  public  and 
private  nature,  from  abuses  which 
would  inevitably  follow  in  the  carry- 
ing out  of  such  a  right,  are  conclusive 
against  the  existence  thereof.  It  may 
be  said  that,  even  admitting  the  right 
to  exist,  there  would  be  no  such  num- 
ber of  persons  desirous  of  making 
abstracts,  and  that  the  dangers  pointed 
out  would  not  therefore  arise,  and  in 
corroboration  thereof  the  past  maybe 
referred  to.  How  far  the  uncertainty 
of  the  existence  of  such  an  unlimited 
right  in  the  past  may  have  kept  the 
number  of  applicants  within  proper 
bounds,  may  have  some  bearing  upon 
the  question,  and  it  may  be  true  that 
the  demand  for  abstracts  of  title 
would  have  some  effect  upon  the 
supply  offered  for  sale.  We  must 
bear  in  mind,  however,  that  the  larger 
and  more  populous  the  county,  the 
greater  would  be  the  demand,  and 
because  of  the  larger  number  of  vol- 
umes of  records  in  such  a  county,  a 
correspondingly  increased  time  and 
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§  740.  Duty  in  ftimishing  Copies  of  Beoord. — It  is  nsnallj 
made  the  dnty  of  the  recorder,  by  statute,  to  fnruish  to  parties 
desiring  them  copies  of  particular  records  of  his  office  in  which 
they  have  an  interest  npon  a  demand  for  the  same  and  the  pay- 
ment of  prescribed  fees.  The  performance  of  this  duty  may  be 
enforced  by  mandamus,^  or,  for  a  refusal  to  perform,  a  remedy 
may  be  had  by  an  action  against  the  recorder.' 

A  demand  accompanied  by  abuse  or  insult  is  not  a  legal 
demand,  but  a  subsequent  proper  demand  can  not  be  refused  by 
reason  of  the  prior  misconduct,  or  to  compel  an  apology.* 


force  would  be  required  for  each  per- 
son to  perfect  his  abstract,  and  the 
greater  danger  from  abuses  exist. 
Besides,  in  ascertaining  whether  the 
right  exists,  we  have  a  right  to  in- 
quire into  the  evils  which  it  would  be 
likely  to  lead  to,  and  may  for  this 
purpose  follow  up  the  natural  and 
probable  consequences  likely  to  result 
therefrom,  and  thereby  determine 
whether  Justified  by  the  principles  of 
the  common-law  decisions."  Writ 
denied. 

But  in  Burton  «.  Tuite,  —  Mich.  — , 
44  N.  W.  Rep.  —  (not  yet  reported). 
Mouse,  J.  says:  "I  can  not  agree 
with  the  opinion  of  this  court  or  the 
reasons  given  for  it  in  Webber  v. 
Town  ley,  supra.  Nor  do  I  anticipate 
that  hardly  any,  if  any,  of  the  results 
imagined  by  the  writer  of  that  opinion 
would  ever  occur  if  the  holding  were 
otherwise.  If  any  t)f  them  should 
happen,  the  law  is  powerful  enough 
to  remedy  them,  and  '  sufficient  unto 
the  day  is  the  evil  thereof.' 

I  do  not  think  that  any  common 
law  ever  obtained  in  this  free  govern- 
ment that  would  deny  to  the  people 
thereof  the  right  of  free  access  to  and 
public  inspection  of  public  records. 
They  have  aa  interest  always  in  such 
records,  and  I  know  of  no  law,  writ- 
ten or  unwritten,  that  provides  that 
before  an  inspection  or  examination 
of  a  public  record  is  made,  the  citi- 


zen, who  wishes  to  make  it,  moat 
show  some  special  interest  in  such 
record.  I  have  a  right,  if  I  see  fit,  to 
examine  the  title  of  my  neighbor'a 
property,  whether  or  not  I  have  any 
interest  in  it  or  Intend  ever  to  have. 
I  also  have  the  right  to  examine  any 
title  that  I  see  fit,  recorded  In  the  pub- 
lic offices,  for  purposes  of  selling  suck 
information  if  I  desire." 

In  this  case  mandamus  was  f?ranted 
against  the  city  treasurer  of  Detroit 
to  compel  him  to  grant  to  relator, 
who  was  engaged  in  making  and  sell- 
ing abstracts  of  title,  the  right  to  in- 
spect the  records  of  the  city  tax  sales.. 
A  statute,  however  (Acts  1880.  No» 
205),  in  terms  conferred  the  right 
Champlin,  J.  concurred  with  Morsb, 
J.;  Campbell,  J.  concurred  in  the 
result.  The  two  other  justices  did 
not  sit.  Morhb,  J.  cited  Lum  «.  Mc- 
Carty,  89  N.  J.  L.  287;  Boylan  «. 
Warren,  89  Kans .  80 1 ;  Cole  ^  Rachsc*. 
87  Minn.  872;  German  Am.  L.  &  T. 
V.  Richards,  99  N.  Y.  620;  Hanson  «. 
Eichstaedt,  69  Wis.  588,  all  of  whicb 
are  cited  above. 

1  See  Silver  v.  People,  45  111.  225^ 
Strong's  Case,  Elrby  (Conn.)  845: 
iZb  parte,  Qoodell,  14  Johns.  (N.  Y.> 
825. 

•  Boyden  «.  Burke,  14  How.  (U.  &V 
575. 

•  Boyden  v,  Burke,  14  How.  TJ.  &> 
575. 
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And  not  only  is  it  the  datj  of  the  recorder  to  furnish  copies, 
but  it  is  also  his  dnty  to  nse  reasonable  care  and  diligence  to  fur- 
nish correct  ones,  and  if,  through  negligence,  he  supplies  errone- 
ous copies  he  will  be  liable  to  the  party  requiring  it/ 

§  741.  liiability  for  Negligence  in  making  Searches  or  Ab- 
stracts of  Title. — It  is  a  common  undertaking  of  the  recorder 
to  make  searclies  of  the  records  contained  in  his  office  and  to  fur- 
nish certificates  or  abstracts  of  the  results  of  such  searches  to 
those  at  whose  request  they  were  made.  The  recorder  does  not, 
unless  by  express  contract,  guarantee  the  correctness  of  his  work, 
but  he  does  agree  that  he  possesses  the  requisite  knowledge  and 
ekill  and  that  he  will  exercise  reasonable  care  and  diligence  in 
the  performance  of  his  undertaking.  If  he  fails  in  this  perform- 
ance, whereby  the  person  who  employs  him  suffers  proxiiuate 
injory,  he  is  liable  for  the  damages  sustained.* 


12.     Sheriffs^  Marahala^  Goron&ra  and  Constablea, 

§  742.  DutieB  and  Iiiabilities  are  similar. — Sheriffs,  mar- 
shals, coroners  and  constables  when  considered  in  respect  of  their 
rights,  duties  and  liabilities  in  the  service  of  civil  process,  con- 
stitute the  largest  and  one  of  the  most  important  classes  of  min- 
isterial officers. 

Their  rights,  duties  and  liabilities  in  this  respect  are  substan- 
tially similar,  and  they  will  all  be  here  considered  together,  it 
being  understood  that  rules  laid  down  in  reference  to  one  apply 
also,  unless  otherwise  indicated,  to  the  others. 

§  743.  What  Parties  are  interested. — It  will  be  obvious  that 
three  classes  of  persons  are  chiefly  interestpd  in  the  due  perform- 
ance of  the  officer's  duties, — the  plaintiff  in  the  writ,  the  defend- 


>  Smith  «.  Ho]me8»  54  Mich.  104, 
111;  Chase  «.  Heaney,  70  111.  268; 
Clark  «.  Marshall,  84  Mo.  429;  Say- 
iDgs  Bank  «.  Ward.  100  U.  8.  195. 

*  As  where  he  negligently  omits  a 
mortgage:  Smith  «.  Holmes,  04  Mich. 
104,  or  certifies  that  there  are  no 
mortgages  when  in  fact  there  is  one 
on  record :  McCaraher  t.  Common- 
wealth, 6  Watts  &  Serg.  (Penn.)  21, 


89  Am.  Dec.  106;  Zieglerv.  Common- 
wealth, 12  Penn.  St.  227:  or  omits  an 
assessment  which  constitutes  a  lien: 
Morange  9.  Mix.  44  N.  Y.  815. 

See  also  Chase  o.  Heaney,  70  111. 
268,  applying  the  same  rule  to  a  pro- 
fessional abstractor,  and  Savings 
Bank  «.  Ward,  100  IT.  S.  195,  where 
the  same  rule  is  applied  to  an  attor- 
ney who  undertakes  to  make  a  search. 
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ant  in  the  writ,  and  strangers  to  the  process  whose  rights  may, 
in  the  attempted  execution  of  the  process,  be  nnlawfnllj  invaded 
by  the  oflScer.  There  will,  therefore,  be  here  considered  the 
question  of  the  duties  and  liabilities  of  the  officer — 

a.  To  the  plaintiff  in  the  process. 

b.  To  the  defendant  in  the  process. 
0.  To  strangers  to  the  process. 

a.   To  the  Plaintiff  in  the  Process. 

§  T44.  Duty  to  exeoate  lawftil  Frooefl8.-^It  is,  in  general 
terms,  the  duty  of  the  officer  to  the  plaintiff  in  the  proceedings 
to  execute  with  reasonable  diligence  according  to  its  terms  all 
lawful  civil  process  to  which  the  plaintiff  is  a  party  and  which  is 
duly  delivered  to  him  for  service  within  his  jurisdiction.* 

§  745.  Must  serve  irregular  or  voidable  Frooeas. — The  duty 
of  the  officer  is  miniBterial,  not  judicial.  His  province  is  to  exe- 
cute the  process  regularly  delivered  to  him  for  service  and  not 
to  sit  in  judgment  upon  the  regularity  of  the  proceedings  upon 
which  it  was  obtained.  He  is  protected  by  the  law,  as  will  be 
seen  hereafter,'  in  executing  according  to  its  tenor  all  process, 
fair  upon  its  face,  which  is  delivered  to  him  for  service. 

He  will,  therefore,  be  protected  in  executing,  and  it  is  his 
legal  duty  to  execute  process,  though  it  be  irregular,  erroneous 
or  voidable  where  it  comes  in  due  form  from  a  court  of  compe- 
tent jurisdiction,  and  neither  his  own  intrinsic  knowledge  that 
there  existed  no  cause  of  action,*  or  that  the  judgment,  not 
reversed  or  stayed,  was  fraudulently  obtained,*  nor  the  fact  that 
the  judgment  or  proceedings  were  irregular,*  nor  any  other 
defect  or  irregularity  not  rendering  the  process  void,  can  excuse 
him  from  its  service.* 


«  Cole  V.  Parker,  7  Iowa  167,  71 
Am.  Dec.  489;  People  v.  Palmer,  46 
HI.  898.  95  Am.  Dec.  418;  Lawson  «. 
Bute,  10.  Ark,  28,  50  Am.  Dec. 288; 
Lindsay  e.  Armfleld,  8  Hawks.  (N.  C.) 
548.  14  Am.  Dea  608;  Fletcher  «. 
Bradley,  12  Yt  22,  86  Am.  Dec.  824; 
Whitney  v,  Bntterfleld,  18  Cal.  885, 
78  Am.  Dec.  584. 


•  See  pM<,  8  768. 

»  Watson  «.  Watson,  9  Conn.  140. 
28  Am.  Dec.  824. 
«  Baker  o.  Bheehan,  29  Minn.  285. 

•  Bensel  «.  Lynch,  44  N.  T.  162. 

•  Watson  V,  Watson,  9  Conn.  140, 
28  Am.  Dec.  824;  Stevenson  v.  Mc- 
Lean, 5  Humph.  CTenn.)  888,  42  Am. 
Dec.  434;  Cody  «.  Quinn,  6  Ired.  (N 
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"  Mere  formal  defects  in  the  process,"  it  is  said,  "  not  render- 
ing it  yoid,  even  if  considerable  enough  to  cause  it  to  be  abated , 
quashed  or  set  aside  as  irregular,  on  proper  motion  or  plea  by 
the  party  directly  affected  by  it,  but  which,  if  not  so  moved,  da 
not  affect  the  legal  validity  of  the  process,  can  never  be  inter- 
posed by  the  officer,  in  whose  hands  it  is  placed  for  service,  as  a 
shield  to  protect  him  from  the  consequences  of  plain  derelictions 
of  duty  in  respect  to  it"  * 

A  distinction  is,  however,  to  be  observed  between  process 
which  is  irregular,  defective  or  voidable  only,  and  that  which  is 
void  for  want  of  jurisdiction  or  other  cause.     For — 

§  746.  Need  not  serve  void  Process. — The  rule  that  an  officer 
is  justified  by  his  process,  not  void  upon  its  face,  is  one  of  pro- 
tection merely ;  and  although  the  officer  may  execute  such  pro- 
cess, yet  if  it  is  in  fact  void  for  want  of  jurisdiction  in  the  court 
or  officer  issuing  it,  he  may  refuse  f^  execute  it  and  no  action 
will  lie  against  him  for  such  refusal.* 

Hence  where  an  execution  regular  on  its  face  is  issued  without 


O.)  191,  44  Am.  Dec.  75;  Chase  «l 
Plymouth,  30  Yt  469,  60  Am.  Dec. 
08;  McComb  v.  Reed,  28  Oal.  281.  87 
Am.  Dec.  116;  Stoddard  v.  Tarbell, 
20  Yt  821;  Martin  «.  Hall,  70  Ala. 
421;  Bensel  v.  Ljiich,  44  N.  Y.  162; 
Roth  V,  Duvall,  1  Idaho  149;  Albeev. 
Ward?  8  Mass.  79;  Eleissendorff  «. 
Pore,  8  B.  Mon.  (Ky.)  478;  Jordan  v. 
Porterfleld,  19  Ga.  189,  68  Am.  Dec. 
801. 

»  Davis,  J.  in  Chase  «.  Plymouth, 
90  Yt.  469,  60  Am.  Dec.  62. 

*Newburg  v,  Manshower,  29  Ohio 
St.  617,  28  Am.  Rep.  769;  Reid  «. 
Stegman,  99  N.  Y.  646;  Crocker  on 
Sheriffs,  g§  284,  286;  Earl  v.  Camp, 
16  Wend.  (N.  Y.)  662;  ComeU  ©. 
Barnes,  7  HiU  (N.  Y.)86;  Gwynneon 
Sheriffs,  678. 

In  Tattle  «.  Wilson,  24111.  661,  ap- 
proved in  Housh  9.  People,  76  HI. 
491,  it  is  said:  "The  rule  that  a 
ministarial  officer  Is  protected  in  the 


execution  of  process,  issued  by  a 
court  or  officer  having  Jurisdiction  of 
the  subject-matter  and  of  the  process, 
if  it  be  regular  on  its  face  and  does 
not  disclose  a  want  of  Jurisdiction, 
is  anile  of  protection  merely,  and 
beyond  that  confers  no  right;  it  is 
held  to  be  personal  to  the  officer  him- 
self, and  affords  no  shelter  to  the 
wrongdoer  under  color  of  whose 
process,  if  it  be  void,  the  officer  is 
called  upon  to  act. 

Such  an  officer  may  stop  in  the  ex- 
ecution of  process,  regular  on  its 
face,  whenever  he  becomes  satisfied 
there  is  a  want  of  Jurisdiction  in  the 
officer  or  court  Issuing  it,  and  if 
sued  for  neglect  of  duty  may  show  in 
his  defence  and  want  of  Jurisdiction. 
Earlv.  Camp,  16  Wend.  662.  He  can, 
if  he  chooses,  take  the  responsibility 
of  determining  the  question  of  Juris- 
diction, or  any  other  question  to 
which  the  process  may  give  rise." 
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a  judgmoDt  to  support  it,  the  officer  to  whom  it  is  directed  maj 
disregard  its  command  without  incurring  any  liability.' 

§  747.  Bight  to  demand  Prepayment  of  Fees. — An  officer 
whose  services  are  to  be  compensated  by  fees  paid  by  the  person 
who  employs  him  may  demand  that  his  lawful  fees  be  paid  to 
him  before  he  will  undertake  the  service,  but  he  may  waive  pre- 
payment, and  if  he  expressly  or  tacitly  assumes  to  perform  the 
duty  without  demanding  it,  he  will  be  deemed  to  have  waived  it, 
and  he  will  be  held  to  the  same  liability  for  faithful  service  as 
though  his  fees  had  been  advanced  to  him.* 

§  748.     Bight  of  Officer  to  demand  Indemnity The  officer 

to  whom  a  writ  for  the  seizure  of  property  is  delivered  for  ser- 
vice is  bound  ordinarily  not  only  to  serve  it,  but,  at  his  peril,  to 
seize  only  the  property  of  the  defendant  therein  named  and  sub- 
ject to  such  seizure.  In  order,  however,  to  relieve  the  officer 
from  such  a  hazardous  liability  in  doubtful  cases,  statutes  have 
been  enacted  in  most  of  the  States  authorizing  the  officer,  where 
there  is  reasonable  doubt  as  to  the  ownership  of  the  goods  or 
their  liability  to  seizure  either  to  test  the  question  by  some  pre- 
liminary proceeding,  as  by  a  sheriff's  jury,  or  to  demand  indem- 
nity from  the  person  who  requires  their  seizure.' 

Whether  the  right  to  demand  indemnity  exists,  except  as  con- 
ferred by  statute,  may  not  be  altogether  clear,  but  the  decided 
tendency  of  the  courts  is  to  permit  the  officer  to  demand  it  when- 
ever there  is  a  reasonable  doubt  as  to  the  defendant's  title  or  the 
liability  of  the  property  to  the  writ.*  • 

§  749.     If  no  Indemnity  demanded.  Officer  is  botmd  to  serve. 

— "  When  a  sheriff  takes  a  writ,"  says  Chief  Justice  Pabeeb, 
*^  with  directions  to  serve  it  in  a  particular  manner,  without 
requiring  a  written  indemnity,  he  is  bound  to  serve  it,  if  he  may, 
according  to  the  instructions ;  and  it  is  not  a  sufficient  excuse 

iNewburgo.  Hnnshower,  29  Ohio  Dec.  28;  Smith  v.  Cicotle,  11  Mich. 

Bt.  617,  28  Am.  Rep.  769.  888;  Spangler  v.  CommoawealUi,  16 

.    s  Carlisle  «.  Soule,  44  Yt.  265;  Al-  Serg.  &  R.  (PeDn.)68, 16  Am.  Deo. 

ezander  9.  State.  42  Ark.  41.  548. 

Jones  «.  Guptou,  65  N.  C.  48.  See  Freem.  Ex.,  g  275. 

s  These  statutes    are  collected  in  CofUra,  Adair  v,  McDaniel,  1  Bailey 

Murfree  on  Sheriffs.  Ch.  XIII.  (S.  C.)  L.  158,  19  Am.  Dec.  664. 

« Bond  «.  Ward,  7  Mass.  128,5  Am. 
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for  hiin  that  he  snbseqnently  obtained  some  information  which 
led  him  to  snppose  that  a  seryice  in  the  manner  directed  wonid 
be  ineffectnal  for  the  interests  of  the  plaintiff,  and  even  expose 
himself  to  an  action,  if  his  supposition  was  erroneous,  and  a  ser- 
vice in  the  manner  directed  would,  in  fact,  have  been  legal  and 
•effectual.  He  is  liable  unless  he  can  show  that  he  could  not  law- 
fully have  obeyed  the  directions.  He  may  require  an  indem- 
city,  with  a  surety,  if  that  be  important;for  his  security.  If  he 
make  no  such  request,  but  undertakes  to  serve  the  process,  it  is 
not  snfficient  for  him  to  say  that  he  had  some  information  which 
led  him  to  believe  that  it  was  unsafe  so  to  serve  it.  To  admit 
«uch  an  excuse  would  be  dangerous,  and  the  authorities  are  the 
other  way.**  * 

§  750.  When  Promise  of  Indemnity  will  be  implied. — Where 
the  creditor  directs  the  service  of  the  process  in  any  particular 
manner,  a  promise  to  indemnify  the  officer  for  serving  in  that 
manner,  will,  it  is  said,  be  implied  from  the  directions.  ^'  The 
creditor  giving  the  instructions  undertakes  that  they  may  be 
obeyed." ' 

§  751,  Officer  liable  for  Lobs  resulting  ttoxa  neglecting  In- 
«traotions« — ^An  officer  who  receives  a  writ  for  service  with 
instructions  as  to  the  time  or  manner  of  its  execution  or  as  to  the 
property  or  the  persons  to  be  subjected  to  it,  is  bound  to 
observe  the  instructions,  if  he  lawfully  can,  and  is  liable  for  a 
loss  resulting  from  his  neglect  to  do  so.* 


•  Ranlett «.  Blodgett,  17  N.  H.  298, 
48  Am.  Dec.  608,  citing  BaU  v. 
Badger,  6  N.  H.  405;  Marshall  «. 
Hoimer,  4  Mass.  68;  Boii(}  v.  Ward, 
7  Mass.  128,  5  Am.  Dec.  28. 

<  Ranlett  v.  Blodgett,  17  N.  H.  298, 
43  Am.. Dec.  608;  Qower  v.  Emery, 
18  Me.  79. 

*  "He  is  liable  unless  he  can  show 
that  he  could  not  lawfully  have 
obeyed  the  directions."  Ranlett  v. 
Blodgett,  17  N.  H.  298,  48  Am.  Dec. 
608;  Ball  «.  Badger,  6  N.  H.  405; 
Smith  9,  Jndkins.  60  N.  H.  127; 
Kimball  v.  Davis,  19  Me.  810;  Ab- 
bott «i  Jacobs,  49  Me.  819;  Ansonia 


Brass  Co.  «.  Babbitt,  74  N.  Y.  895; 
Rogers  o.  McDearmid,  7  N.  H.  506; 
Richardson  v.  Bartley,  2  B.  Mon. 
828;  Patten  v.  Hamner,  28  Ala.  618; 
PostOD  V.  Southern,  7  B.  Mon.  289; 
Walworth  v.  Readsboro.  24  Yt.  252; 
Sbryock  v.  Jones,  22  Penn.  St.  308. 

Plaintiff  io  the  Judgment  or  his  as- 
signee may  direct  all  or  part  thereof 
to  be  made  out  of  property  of  any  of 
the  defendants  where  a  Judgment  has 
been  recovered  against  several  de- 
fendants and  execution  issued  against 
all;  and  the  sheriff  is  liable  if  he 
refuses  to  comply  with  the  directions. 
Root  f^.  Wagner,  80  N.  Y.  9,  86  Am. 
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Thus  if  the  plaintiff  informs  the  officer  of  the  danger  of  delay 
and  directs  an  immediate  service,  the  officer  will  be  liable  for  a 
loss  resalting f rom  his  neglect  to  act  as  directed;^  so  if  the  plain- 
tiff  points  out  property  upon  which  an  execution  may  be  levied 
and  directs  the  levy  to  be  made,  the  officer  will  be  liable  for  a 
loss  if  he  neglects  until  some  one  else  has  acquired  priorities,*  or 
the  debtor  has  sold  the  property.' 

The  fact  that  he  acted  in  good  faith  and  with  the  belief  that 
it  was  for  the  plaintiff's  interest  to  do  so,  will  not  excuse  him,' 

Where,  by  statute,  instructions  are  required  to  be  in  writing,, 
the  officer  is  not  bound  by  any  not  so  given.' 

§  762.     Officer  bound  for  reasonable  Skill  and  Biligenoe. — 

But  in  the  absence  of  instructions,  the  officer  to  whom  valid  civil 
process  is  delivered  for  service  owes  to  the  plaintiff  in  the  writ 
the  duty  to  execute  the  [$rocess  according  to  its  terms  with  rea- 
sonable skill,  care  and  diligence,  and  for  a  violation  of  this  duty 
without  sufficient  reason,  he  will  be  liable  to  the  plaintiff  for  the- 
damages  which  he  has  proximately  sustained  thereby.* 


Dec.  848.  ciilog  Walters  v.  Sykes,  dd 
Wend.  (N.  Y.)  5d6;  Godfrey  t.  Gib- 
bons, 22  Wend.  669. 

Plaintiff  may  direct  execution  to  be 
made  in  whole  or  in  part  out  of  any 
one  of  several  Joint  defendants. 
Starry  «.  Johnson,  82  Ind.  440. 

Plaintiff  may  direct  execution  to 
be  held  temporarily  or  permanently 
without  service.  Smith  «.  Erwin,  77 
K.  Y.  471;  Jackson  v.  Anderson,  4 
Wend.  474;  Morgan  o.  People,  60X11. 
60;  or  that  it  need  not  be  returned. 
Wehle  V.  Connor, -69  N.  Y.  650,  or  he 
may  leave  it  in  the  officer's  discretion 
to  do  the  best  he  can.  Walker  v.  Has- 
kell, 11  Mass.  177. 

But  an  officer  is  not  bound  to  fol- 
k>w  plaintiff's  instructions  if  they 
are  oppressive  or  will  produce  a  great 
sacriflce  of  property.  McDonald  «. 
Neilson,  2  Cow.  (N.  Y.)  189,  14  Am. 
Dec.  481. 

*  Tucker  0.  Bradley,  16  Conn.  46; 
Peirce  cl  Partridge.  8  Mete.  (Mass.) 


44;  Smith  «.  Judkins,  60  K.  H.  187; 
Hunter  v.  Phillips,  56  Ga.  684;  Kit- 
tredge  o.  Bellows,  7  N.  H.  899. 

sEittiedge  «.  Bellows,  7  N.  H.  899. 
That  there  was  a  mortgage  on  the 
land  upon  which  he  was  directed  to- 
levy,  even  though  in  an  amount 
equal  to  the  value  of  the  land,  does- 
not  excuse  the  officer  for  not  levy- 
ing. Lawson  v.  State,  10  Ark.  28,  50 
Am.  Dec.  288.  Officer  is  not  liable 
for  not  levying  on  property  desig- 
nated if  he  made  a  levy  upon  suffi- 
cient other  property  to  satisfy  the- 
writ.    Id, 

'  Townsend  o.  Libbey,  70  Me.  162. 

*  Smith  9.  Judkina,  60  N.  H.  127^ 
where  the  officer  refrained  in  good 
faith   thinking   that  an  attachment 

would  drive  the  defendant  into  insol- 
vency. 

'Sanford  «.  Boring,  12  Cal.  589; 
Bette  9.  Norris,  16  Me.  468. 

•  State  9.  Finn,  87  Mo.  810;  Stole 
«.  Finn,  24  Mo.  App.  844;  Koble  «. 
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This  requirement  of  diligence  extends  from  the  commence- 
ment of  the  service  to  its  termination, — ^froni  the  acceptance  of 
the  writ  nntil  its  dae  retnrn.  • 

Following  this  daty  into  details,  we  have — 

§  763.  Liable  for  Negligence  in  serving  Process  for  Ap- 
pearance.— ^The  officer  is  therefore  bound  to  exercise  reasonable 
diligence  in  serving  process  for  defendant's  appearance.  Wliat 
is  reasonable,  depends  in  this  case,  as  in  others,  upon  the  circum- 
stances. The  officer  ordinarily  should  serve  process  in  the  order 
in  which  it  is  delivered  to  him.*  He  is  not  obliged  to  neglect 
the  business  of  everybody  else '  nor  start  the  instant  he  receives 
the  writ,'  but  has,  under  ordinary  circumstances,  until  the  return 
day  in  which  to  make  the  service.^ 


Desmond,  72  Oal.  880;  Carters  Dug- 
gan,  144  Mass.  82;  Kieher  «.  Mason, 
36  Mo.  App.  291;  Freeman  «.  Leon- 
ard, 99  N.  G.  274;  Schneider  e.  Sears^ 
18  Ore.  69:  State  «.  Raybum,  22  Mo. 
App.  808;  Smith  v.  Judkins,  60  N. 
H.  127;  State  «.  Ownby,  49  Mo.  72; 
Ansonia  Brass  A  0.  Co.  «.  Babbitt, 
74  N.  T.  895;  Robinson  «.  Brennan, 
90  N.  T.  208;  State  «.  Schar,  60  Mo. 
898;  Freudenstein  «.  McNier,  81  111. 
208;  Evans  v.  Thurston,  68  Iowa  122; 
Bonnellv.  Bowman,  68  111.  460. 

Isolated  cases  lay  down  somewhat 
varying  rules  as  "due  diligence/'  Hal- 
lett  «.  Lee,  8  Ala.  28;  Andrews  «. 
Keep,  88  Ala  816;  Harris  «.  Mur* 
free,  64  Ala.  161;  "diligence,"  Hanter 
••  Phillips,  66  Ga.  684;  Wakefield  n. 
Moore,  66  Oa.  268;  Henry  «.  Com- 
monwealth, 107Penn.  St.  861;  "act- 
ive diligence,**  Harwell*.  Worsham, 
2  Humph.  (Tenn.)  624,  such  skill 
and     diligence     as     a    reasonable 


man  would  exercise  under  like 
circumstances.  Crosby  «.  Hunger^ 
ford.  69  Iowa  712.  "Ordinary  skiU 
and  diligence"  is  the  test  laid  down 
in  Shearman  A  Redfield  or  Negli- 
gence. II..  §  619.  "The  utmost  ex- 
pedition" was  required  in  Lindsay  «. 
Armfleld,  8  Hawks.  648, 14  Am.  Dec. 
608. 

1  Rust  9.  Pritchett,  6  Harr.  (Del.) 
260. 

•  Commonwealth  v.  Oill,  14  B.  Mon. 
(Ky.)  20. 

•Whitney  «.  Batterfleld,  18  Cal. 
886,  78  Am.  Dec.  684. 

In  this  case  the  court  said,  per 
Tbrrt,  C.  J.:  "  The  law  is  reasona- 
ble in  this  as  in  all  other  things.  It 
holds  public  officers  to  a  strict  per- 
formance of  their  respective  duties. 
It  tolerates  no  wanton  disregard  of 
these  duties.  It  sanctions  no  n^li- 
gence,  but  it  requires  no  impossibili- 
ties, and  imposes  no  unconscionable 


4  While  he  has  ordinarily  until  the 
return  day,  the  circumstances  may  be 
such  as  to  require  immediate  action. 
State  «.  Rollins,  18  Mo.  179:  State  a 
Ferguson,  18  Mo.  167;  State  v.  Le- 
land,  82  Mo.  260;  Whitney  v.  Butter- 


field,  18  Cal.  886,  78  Am.  Dec.  684; 
Trigg  «.  McDonald,  2  Humph.  (Tenn.) 
386;  Commonwealth  «.  Gill.  14  B. 
Mon.  (Ky.)  20;  Barnes  «.  Thompson, 
2  Swan  (Tenn.)  818. 
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But  if  he  iB  informed  of  nnnsnal  circumstances  which  require 
more  haste,  as  if  the  debtor  is  about  to  depart  from  the  country 
or  is  only  temporarily. within  the  jurisdiction/  or  if  the  statute 
of  limitations  is  liable  to  expire,  or  if,  for  any  other  reason,  the 
plaintiff  should  direct  that  it  be  served  immediately,  the  officer 
would  be  bound  to  use  a  greater  degree,  but  still  the  same  kind  of 
diligence, — reasonable  diligence  under  the  unusual  circum- 
stances.* 

This  duty  requires  that  the  officer  shall  exercise  reasonable 
diligence  to  find  the  defendant,  and  reasonable  care  to  make  a 
proper  and  sufficient  service ; '  but,  at  the  same  time,  the  officer 
is  not  bound  to  find  the  defendant  at  all  hazards,  and  he  is  not 
liable  if  he  does  n«t  find  him,  though  within  reach  of  his  pro- 
cess, if  he  used  reasonable  diligence.^ 

§  754.  liable  for  NegUgenoe  in  searohing  for  Property. — 
Where  an  officer  receives  process  for  the  seizure  of  property, 


exactions.  When  process  of  attach- 
ment or  execution  comes  to  the  hands 
of  the  eherifl,  he  must  obey  the  exi- 
gency of  the  writ  He  must,  in  such 
cases,  execate  the  writ  with  all  rea- 
sonable celerity.  Whenever  he  can 
make  the  money  on  execution,  or 
secure  the  debt  by  attachment,  he 
must  do  it.  But  he  is  not  held  to  the 
duly  of  starting  on  the  instant  after 
receiving  a  writ  to  execute  it,  with- 
out regard  to  anything  else  than  its 
instant  execution.  Reasonable  dili- 
gence is  all  that  is  required  of  him  in 
such  instances.  But  this  reasonable 
diligence  depends  upon  the  particular 
facts  in  connection  with  the  duty.  If, 
for  example,  a  sherifl  has  an  execu- 
tion against  A,  and  has  no  special  in- 
struction to  execute  it  at  once,  and 
there  is  no  apparent  necessity  for  its 
immediate  execution,  it  would  not  be 
contended  that  he  was  under  the  same 
obligation  to  execute  it  instantane- 
ously, as  if  he  were  so  instructed  and 
there  were  circumstances  of  urgency. 
So  in  respect  to  an  attachment    If  an 


attachment  were  sued  out  on  the 
ground  of  a  defendant's  fraud,  or  his 
being  in  the  act  of  leaving  the  Btate, 
or  removing  his  property,  the  very 
fact  of  the  issuance  of  the  attachment, 
or  the  making  of  the  affidavit,  would 
seem  to  indicate  to  the  officer  the 
necessity  of  immediate  action." 

>  Phillips  9.  Ronald,  8  Bush  (Ky.) 
244,  96  Am.  Dec.  216,  where  sheriff 
was  charged  for  neglecting  to  arrest 
an  absconding  debtor  on  a  warrant 
placed  in  his  hands  early  in  the  even- 
ing with  notice  that  debtor  was  at 
hotel  in  the  same  town  and  would 
depart  before  morning. 

s  Eittredge  v.  Bellows,  7  K.  H.  899; 
Tucker  9.  Bradley,  15  Conn. 46;  Smith 
«.  Judkins,  60  N.  H.  127;  Hunter  r 
Phillips.  56  Ga.  634. 

'  The  officer  should  go  to  the  de- 
fendant's house  and  make  inquiries 
in  the  neighborhood,  and  not  return 
the  writ  non  est  int&ntus,  relying  on 
mere  rumor:  Hinman  o.  Borden,  10 
Wend.  867,  25  Am.  Dec.  568. 

«  Strout  9.  Pennell,  74  Me.  264. 
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either  generally  as  in  the  case  of  an  attachment  or  execution/  or 
specifically  as  in  the  case  of  replevin,*  he  is  bound  to  use  reason- 
able diligence  to  execute  the  writ  according  to  its  command. 

It  is  not  infrequent  that  the  plaintiff  points  out  property  when 
it  is  not  known  to  the  officer,  but  if  it  be  pointed  out  by 
another,  or  if  the  officer  has  knowledge  of  it,  no  matter 
how  obtained,  or  if  by  the  exercise  of  reasonable  diligence  he 
might  have  discovered  it,  within  his  bailiwick,  subject  to  seizure, 
he  will  be  liable  if  he  neglects  to  levy.' 

He  should  ordinarily  retain  the  writ  and  continue  his  endeav- 
ors to  find  the  property  up  to  the  time  fixed  for  its  return.^ 

But  the  mere  fact  that  the  defendant  had  property  within  the 
bailiwick  liable  to  seizure  is  not  enough  to  charge  the  officer 
with  neglect.  If  he  has  used  reasonable  diligence  to  discover  it^ 
he  will  have  done  his  duty,  even  if  he  did  not  find  the  property,* 


t  State  V.  FinD,  87  Mo.  810:  Fisher 
«.  Qordon.  8  Mo.  886;  States.  Owoby, 
49  Mo.  72;  Taylor  v.  Wimer,  80  Mo. 
126;  Douglass «.  Baker,  9  Mo.41;  Bon- 
nell  «.  Bowman,  68  111.  460;  Whit- 
ney V.  Butterfield,  18  Gal.  885,  78 
Am.  Dec.  684;  Lindsay  9.  Armfleld, 
8  Hawks  548,  14  Am.  Dec.  608; 
Fletcher  9.  Bradley,  12  Yt.  22.  86  Am. 
Dec.  824;  Law8on  «.  State.  10  Ark. 
28,  50  Am.  Dec.  288;  Watfion  v.  Wat- 
son, 9  Conn.  140.  28  Am.  Dec.  824; 
Tucker  «.  Bradley,  16  Conn.  46;  Day- 
ton v.  Lynes,  81  Conn.  578;  Elmore  v. 
Hill,  46  Wis.  618;  State  v.  Leland,  82 
Mo.  260;  Bell  v.  Commonwealth,  1 
J.J.  Marsh (Ey.) 551;  States.  Roberts, 
12  N.  J.  L.  114, 21  Am.  Dec.  62;  Gar- 
rett 0.  Hamblin,  11  Smedes  &  M. 
(Miss.)  219,  49  Am.  Dec.  58;  State  v. 
Bondy,  16  La.  Ann.  578;  Marshall  v, 
Simpson,  18  La.  Ann.  487;  Waite  v. 
Delesdernier,  15  Me.  144;  Thompson 
V.  Morris,  2  B.  Mon.  (Ky.)  86;  Com- 
monwealth «.  Lightfoot,  7  B.  Mon. 
298;  McKinney  o.  Craig,  4  Sneed 
(Tenn.)  577;  Kennedy  «.  Brent,  6 
Cranch  (U.  S.)187;  Dunlap  «.  Berry, 
4  Scam.  (111.)  827,  89  Am.  Dec.  418; 


Hargrave  v.  Penrod,  Breese  (111.)  401, 
12  Am.  Dec  201;  Trigg  «.  McDonald, 
2  Humph.  (Tenn.)  886;  Barnes  «. 
Thompson,  2  Swan  (Tenn.)  818;  Fin- 
nigan  v.  Jarvis,  8  U.  C.  Q.  B.  210; 
Hatchins  «.  Ruttan,  6  U.  C.  C.  P.  452; 
Fisher  «.  Gordon,  8  Mo.  886. 

Not  liable  for  not  levying  on  inter* 
est  in  land  of  which  he  did  not  know, 
and  which  was  not  of  record,  the  de- 
fendant not  being  in  possession :  Force 
«.  Gardner,  43  N.  J.  L.  417. 

s  People  «.  Wiltshire,  9  111.  App. 
874;  Wilson  «.  Strobach,  59  Ala.  488. 

»  Slate  V,  Ownby,  49  Mo.  71;  Bell  v. 
Commonwealth,  1  J.J.  Marsh  (Ky.) 
651;  State  v,  RoberU,  7  Halst.  (N.  J.) 
114,  21  Am.  Dec.  62.  If  plaintifTs 
attorney  refuses  information,  when 
asked,  officer  can  not  be  charged  with 
it:  Batte  o.  Chandler,  68  Tex.  618. 

*  Henry  9.  Common wealth,107Penn. 
St.  861. 

•  State  V.  Ownby,  49  Mo.  71;  Fisher 
«.  Gordon,  8  Mo.  886;  Jacobs  v.  Mc- 
Donald, 8  Mo.  565;  Haynes  «.  Tun- 
stall,  5  Ark.  680;  Lawton  «.  Erwin,  9 
Wend.  (N.  Y.)  288. 
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though  where  the  creditor  shows  that  such  property  existed,  the 
harden  is  upon  the  officer  to  show  that  hj  reasonable  dili- 
gence it  could  not  have  been  discovered.' 

§  765.    Idsble  fbr  Negligence  in  malring  an  insufOioient  Levy. 

— So  the  officer  is  liable  where,  through  negligence,  he  fails  to 
levy  upon  property  sufficient  to  satisfy  the  debt  and  costs.*  ''  In 
determining  what  is  a  sufficient  levy  for  that  purpose,"  says 
Walkeb,  J.,  '^  he  is  left  to  exercise  his  own  judgment,  free  from 
the  restraint  or  control  of  either  the  plaintiff  or  defendant ;  and 
is  accountable  to  the  plaintiff,  on  the  one  hand,  if  he  fails  to  levy 
on  as  much  as  a  reasonable,  prudent  man  would  deem  sufficient 
for  that  purpose,  (if  so  much  is  to  be  found  within  his  legal  grasp); 
and,  on  the  other,  to  the  defendant,  for  an  unreasonable  and  un- 
necessary levy  on  his  property."  • 

The  valuation  of  the  property  by  the  appraisers  appointed 
under  the  statute  is  not  conclusive  for  or  against  the  officer's  lia- 
bility.' The  true  standard  is  the  fair  value  at  the  time,  taking 
into  consideration  the  probable  extent  of  sacrifice  to  which  it 
would  be  subject  at  a  public  sale.'  If  the  property  when  levied 
upon  is  sufficient  under  this  rule  to  satisfy  the  writ,  the  officer 
will  not  be  liable  though  before  the  sale,  not  delayed  by  his  fault, 
the  property  so  depreciates  as  to  be  insufficient.* 

If  the  officer  is  unable  upon  the  first  levy  to  obtain  sufficient 
property  to  satisfy  the  writ,  he  should,  if  other  property  can  be 
found,  make  a  second  levy  in  order  to  supply  the  deficiency. 

He  will  not  be  justified  in  taking  the  debtor's  estimate  of  the 
value  of  the  property,^  but  he  will  not  be  liable  if  the  levy  is 
insufficient  because  of  the  act  or  direction  of  the  plaintiff  or  his 


agent.* 

•  Bonnell  v.  Bowman,  58  111.  460. 

•  French  «.  Snyder,  80  111.  889.  88 
Am.  Dec.  198;  Lawson  «.  State,  10 
Ark.  28,  50  Am.  Dec  288;  Common- 
wealth «.  Lightfoot,  7  B.  Mon.  (Ey.) 
298;  Governor  «.  Powell,  9  Ala.  88; 
Griffin  v.  Ganaway,  8  Ala.  625;  Ran- 
som t,  Halcott,  18  Barb.  (N.  Y.)  56; 
Adams  v.  Spangler,  17  Fed.  Rep.  188; 
Pitcher  «.  King,  6  Ad.  &  El.  (n.a)758. 

•  In  Lawson  «.  State,  10  Ark.  28,  50 
Am.  Dec.  288. 


<  LawBon  a  State,  10  Ark«  28,  50 
Am.  Dec.  288. 

•  This  depreciation,  says  the  court, 
in  French  «.  Snyder,  80  Dl.  889,  88 
Am.  Dec.  198,  the  officer  should  con- 
stantly bear  in  mind. 

•  Governor  «.  Carter,  8  Hawks.  (K. 
C.)328,  UAm.  Dec588. 

Y  Adams  v.  Spangler,  17  Fed.  Bep. 
188. 

•  Billingsly  «.  Rankin,  2  Swan 
(Tenn.)  82. 
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§  766.  Iiiability  fbr  simenderixig  Property  without  Oause.^ 
Equivalent  to  an  insufficient  levy,  and  hence  subjecting  the 
officer  to  liability,  is  hie  inexcusable  relinquishment  of  property 
lawfully  seized  upon  the  writ,^  as  where  he  gives  it  up  because 
fae  concludes  erroneously  that  he  has  no  right  to  hold  it,*  or 
where  he  allows  the  defendant  an  unauthorized  exemption.' 

Where  goods  levied  upon  as  those  of  the  defendant  are  claimed 
by  a  stranger  to  the  writ,  the  officer  who  surrenders  them  to  the 
-claimant  must  assume  the  burden  of  proving  that  they  were  not, 
in  fact,  the  goods  of  the  defendant,^  but  if  this  be  proved  it  is 
a  good  defense,'  even  though  he  has  been  offered  an  indemnity.' 

§  757.  I^ble  for  negligent  Delay  in  making  Iiory. — ^In  a 
recent  case^  it  said  that  **the  result  of  the  adjudications  on  the 
subject  seems  to  be  that  on  receipt  of  the  execution,  in  the  ab- 
■eence  of  specific  instructions,  the  officer  must  proceed  with  rea- 
eonable  celerity  to  seize  the  property  of  the  debtor,  if  he  knows, 
or  by  reasonable  effort  can  ascertain,  that  such  debtor  has  pro- 
perty in  his  bailiwick  liable  to  seizure  on  execution.  The  officer 
must  do  this  as  soon  after  the  process  comes  to  his  hands  as  the 
nature  of  the  case  will  admit.  If  he  fails  to  execute  the  process 
within  an  apparently  reasonable  time,  the  burden  is  upon  him  to 
«how,  by  averment  and  proof,   that  his  delay  was  not  in  fact 


*  Schneider  «.  Sears,  13  Ore.  69; 
State  V.  Rayburn,  83  Mo.  App.  808. 

Ab  to  Tequirements  of  proof,  see 
Wheeler  o.  McDiU,  61  Wis.  866. 

'AnsoDia  Brass  and  Cop.  Co.  «. 
Babbitt.  74  N.  Y.  896. 

*  Sute  0.  Spencer,  64  Mo.  866,  27 
Am.  Rep.  244. 

«  Wadsworth  «.  Walliker,  46  Iowa 
396,  24  Am.  Rep.  788. 

*  Wadsworth  v.  Walliker,  46  Iowa 
:896,  24  Am.  Rep.  788;  Denny  v,  WU- 
lard,  11  Pick.  (Mass.)  619,  22  Am. 
Dec.  889;  Potts  o.  Commonwealth,  4 
J.J.  Marsh.  (Ky.)  202,  20  Am.  Dec 
218;  Dewey  o.  Field,  4  Mete.  (Mass.) 
988,  88  Am.  Dec.  876;  Fuller  «.  Hoi- 
^en,  4  Mass.  601;  Tyler  o.  ITlmer,  12 


Mass.  169;  Learned  v,  Bryant,  18 
Mass.  224. 

•  Wadsworth  «.  Walliker,  46  Iowa 
896,  24  Am.  Rep.  788;  Common- 
wealth 9.  Vandyke,  67  Penn.  St.  84; 
Commonwealth  «.  Watmough,  6 
Whart.  (Penn.)  117  (distinguishing 
Connelly  o.  Walker,  9  Wright  440); 
Lummis  «.  Easson,  43  Barb.  (N.  Y.) 
873,  876;  Dolson  v.  Sazton,  11  Hun 
(N.  Y.)  666. 

Evans  «.  Thurston,  68  Iowa  122; 
eofUra,  was  based  largely  upon  the 
statute  of  that  State,  and  distinguished 
between  an  attachment  and  an  execu- 
tion. 

7  Elmore  «.  Hill,  46  Wis.  618,  ap- 
proved in  Elmore  v.  Hill,  61  Wis. 
866. 
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unreasonable.  Failing  in  this,  he  must  respond  in  damages  to  the 
party  injured  by  his  negligence.'*  * 

How  much  delay  will  be  tolerated  depends  largely  upon  the 
circumstances  of  each  case,  but  under  varying  conditions  an  un- 
excused  delay  for  four  days^'  for  eight  days,'  for  three  weeks,* 
and  for  six  months '  has  been  held  to  be  too  great 

This  requirement  of  diligence  is  increased  where  the  officer  is 
informed  of  special  circumstances  which  demand  immediate 
action  or  where  he  is  specially  instructed  to  make  the  levy  at 
once.* 

In  such  a  case  a  delay  without  excuse  for  one  day '  may 
charge  the  officer,  and  aflortiari  a  delay  for  a  month.' 

§  768.  Liability  for  Neglect  to  levy  at  all. — A  foriiari  ia 
the  officer  liable  where,  without  sufficient  excuse,  he  omits  to 
make  any  levy  at  all.'  Where  after  the  exercise  of  reasonable 
dilii^ciice  he  has  been  nnable  to  find  property  upon  which  to 


'  Lindsay  v.  Arm  field,  8  Hawks' 
(N.  0.)  648,  14  Am.  Dec.  603;  Beam 
V.  Parker,  7  Jones  (N.  0.)  L.  150; 
Hinman  v.  Borden.  10  Wend.  (N.  Y.) 
867,  25  Am.  Dec.  568;  Janvier  «.  Yan- 
dever.  8  Harr.  (Del.)  29;  Btote  v.  Rob- 
erts, 12  N.  J.  L.  114, 21  Am.  Dec.  62; 
State  9.  Brophj,  88  Wis.  418,  were 
cited. 

See  also  CarutheTS  o.  Sprayberry; 
26  Ga.  487;  Chapman  «.  Thornburgh, 
17  Cal.  87.  76  Am.  Dec.  571;  Hunter 
«L  Pliiilips,  66  Ga.  634;  Tucker  v. 
Bradley,  16  Conn.  46;  Kittredge  v. 
Bellows,  7  N.  H.  390;  Garrett  v.  Ham- 
blin.  11  Smedes  &  M.  (Miss.)  219,  49 
Am.  Dec.  58;  Davidson  v.  Waldron, 
81  III.  120.  83  Am  Dec.  206;  People 
9.  Palmer,  46  111.  308.  95  Am.  Dec. 
418;  Farrar  ©.Wingate,  4  Rich.  (S.  C.) 
L.  35,  58  Am.  Dec.  709. 

9  Elmore  v.  Hill.  51  Wis.  365;  State 
«.  Roberts,  12  N.  J.  L.  114,  21  Am. 
Dec.  62. 

»  Heam  v.  Parker,  7  Jones  (N.  C.) 

L.  15a 


•  Lindsay  v.  Armfleld,  8  Hawks  (N. 
C.)  548,  14  Am.  Dec.  608. 

>  French  «.  Kemp,  64  Ga.  749.  But 
where  no  reason  for  haste  is  made 
known,  and  no  request  by  plaintiff 
for  immediate  action,  a  delay  of  thre& 
or  four  weeks  without  collusion  or 
fraud  is  not  enough  to  make  the  offi- 
cer liable:  Commonwealth  «.  Magee^ 
8  Penn.  St.  240. 49  Am.  Dea  500.  nor 
is  a  delay  for  fourteen  days:  State  v. 
Blanch,  70  Ind.  204. 

•  Hunter  v.  Phillips,  66  Ga.  634; 
Tucker  «.  Bradley,  15  Conn.  46;  Kit- 
tredge  «.  Bellows.  7  N.  H.  899. 

T  Chapman  v.  Thomburgh,  17  CaL 
87,  76  Am.  Dec.  571. 

•  Hunter  v.  Phillips,  56  Ga  684. 

•  Dennis  v.  Whetham,  L.  R  9  Q.  B. 
846.  8  Eng.  Rep.  880;  Duulap  v.  Ber- 
ry, 4  Scam.  (111.)  827.  89  Am.  Dec. 
418 ;  Sexton  «.  Kevers,  20  Pick.  (Mas8.> 
451,32  Am.  Dec.225;  Isham  o.  Eggles- 
ton.  2  Yt.  270. 19  Am.  Dec.714;  Hods- 
don  «.  Wilkins.  7  GreenL  (Me.)  118,. 
20  Am.  Dec.  847. 
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levy,  he  is,  as  has  been  seen,*  not  liable;  bat  where  leviable 
property  is  shown  to  exist,  the  officer  has  the  burden  of  proving 
a  sufficient  reason  for  not  levying.* 

A  bare  suspicion  that  there  may  be  difficulty  in  regard  to  the 
title  of  property  pointed  out  to  him  will  not  justify  the  officer 
in  refusing  to  levy;  *  nor  that  the  defendant  threatened  an  in- 
junction which  the  officer  thought  would  be  granted  ;  *  nor  that 
he  was  ignorant  of  his  legal  right; '  nor  that  he  supposed  that 
he  would  best  subserve  the  plaintiff's  interests  thereby.' 

Neither  is  the  sickness  of  the  officer  any  defense.  He  should 
either  have  a  sufficient  number  of  deputies  or  should  turn  the 
writ  over  to  another  officer.'' 

But  where  the  the  writ  has  been  duly  recalled,'  or  its  further 
execution  stayed,'  or  enjoined,^  the  officer  is  not  liable  for  not 
proceeding  thereafter.  So  that  the  writ  was  void,"  (but  not 
where  it  was  merely  voidable),^  or  that  the  property  was 
exempt,**  or  that  it  did  not  belong  to  the  debtor,  will  excuse  the 
officer.** 

That  the  property  was  exempt  is  a  defense  which  the  officer 
must  prove.**  If  he  has  been  duly  indemnified  he  can  not  then, 
it  has  been  held,  object  that  the  ownership  of  the  property  or  its 
liability  to  the  writ  was  in  doubt,*'  but  this  decision  was  based 
largely  upon  a  statute  which  required  the  sheriff  to  proceed  if 


1  See  ants,  %  704. 

•  Bonnell  a.  Bowman,  58  Dl.  480; 
People  «.  Palmer,  46  IlL  808,  96  Am. 
Dec.  418. 

>  MarshaU  «.  Simpson,  18  La.  Ann. 
487.  Nor  will  the  mere  idle  assertion 
of  ttiird  persons  Justify  him:  Danlap 
V,  Berry,  4  Scam.  (IlL)  837,  89  Am. 
Dec.  418;  Robertson  v.  Beavers,  8 
Port.  (Ala.)  885. 

«  Dawson  v.  Bank,  80  Ga.  664. 

•  Ansonia  Brass  and  Cop.  Go.  «, 
Babbett,  74  N.  Y.  895. 

•  Smith  V,  Judkins.  60  N.  H.  127. 

7  Freudenstein  «.  McNier,  81  lU. 
908;  Evans  «.  Thurston,  58  Iowa  128. 

•  Wetherbee  «.  Foster,  6  Yt.  186. 

•  Commonwealth  v,  Magee,  8  Penn. 
St  940,  49  Am  Dec.  509;  State  «. 
eilieath,  18  &  C.  100. 


!•  McCaU  «.  McRae,  10  Ala.  818. 

*'  Kewburg  v.  Munshower,  29  Ohio 
St  617,  28  Am.  Rep.  769;  Hill  t. 
Wait,  6  Yt  124;  Albee  •.  Ward,  8 
Mass.  79. 

"  See  ante,  %  745. 

>'  TerreU  «.  State,  66  Ind.  570;  Bon- 
nell 9.  Bowman,  58  111.  460. 

**  Canada  «.  Southwick,  16  Pick. 
(Mass.)  556;  Boynton  v.  WiUard,  10 
Pick.  (Mass.)  166;  Cowart  v.  Dunbar, 
66  Qa.  417;  Crosby  «.  Hungerford,  09 
Iowa  712. 

**  Bonnell  o.  Bowman,  58  BL  460. 

'*  Evans  «.  Thurston,  68  Iowa  122, 
distinguishing  Wadsworth  «.  Walll* 
ker,  45  Iowa  895,  24  Am.  Rep.  788; 
Yan  Cleef  «.  Fleet,  15  Johns.  (N.  Y.) 
147. 


(32) 
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indemnified,  and  in  the  absence  of  such  a  statnte,  the  better  rnle 
teems  to  be  the  other  way.^ 

§  759.  laability  for  Eaoapes. — So  the  officer  at  common  kw 
is  liable  for  the  escape  of  a  defendant  lawf nllj  arrested  upon 
civil  process  whether  mesne  or  final.'  Whenever  a  person,  once 
lawfully  under  arrest,  is  at  large,  unless  by  the  consent  of  the 
creditor  or  the  authority  of  law,  it  is  an  escape.  Every  liberty 
not  authorized  by  law  constitute  an  escape.* 

There  are,  at  the  common  law,  two  kinds  of  escapes ;  the  one 
wilful  or  voluntary^  as  it  is  often  called;  the  other,  nsg^igeni. 
The  escape  is  voluntary  where  it  is  with  the  knowledge  or  con- 
sent of  the  oflScer,  and  negligent  where  the  prisoner  escapes  with- 
out the  knowledge  or  consent  of  the  officer.^ 

Nothing  will  excuse  an  escape  at  common  law  of  a  defendant 
lawfully  arrested  except  the  act  of  Ood  or  the  public  enemy.* 


'  Lammis  v.  Kasson,  48  Barb.  (K. 
Y)  878,  876:  Bay  ley  «.  Bates.  8 
Johns.  (N^.  Y.)  185;  DoIsod  v.  Saxton, 
11  Hun  (N,  Y.)565;  Commonwealth 
«.  Vandyke,  57  Penn.  St.  84;  Com- 
monwealth 9.  Watmough,  6  Whart. 
(Penn.)  117. 

s  Blackstone  Com.  III.  415;  Adams 
«.  Turrentlne,  8  Ired.  (N.  0.)  L.  147, 
150.  where  Chief  Jastioe  RuFFor  dis- 
cusses the  qaestion  ezhaustlyely: 
Lansing  «.  Fleet,  d  Johns.  (N.  Y.) 
Cas.  3.  1  Am.  Dec  142;  Russell  «. 
Turner.  7  Johns.  (N.  Y.)  189,  6  Am. 
Dec.  254;  Blanding  «.  Rogers,  2  Bre- 
vard (8.  C.)  894,  4  Am.  Dec.  595; 
Duncan  e.  Klinefelter,  5  Watts.  (Penn.) 
141,  80  Am.  Dec.  295;  State  «.  Mul- 
len, 60  Ind.  598;  State  o.  Hamilton, 
83  Ind.  502;  Hopkinson  o.  Leeds,  78 
Penn.  St.  896;  Crane  v.  Stone,  15 
Eans.  94;  Browning  «.  Bitten  house, 
38  N.  J.  L.  279;  Parnsworth  «.  Tilton, 
1  D.  Chip.  (VtJ  297;  Middlebury  «. 
Haight,  1  Vt.  428;  Crary  tJ.  Turner,  6 
Johns.  (N.  Y.)  51;  Kellogg  «.  Gilbert, 
10  Johns.  (N.  Y.)  220;  Pease  v.  Hul>- 
bard,  87  Bl.  267;   Lanti  «.  Lutz,  8 


Penn.  St  405;  Faulkner  v.  Rtaie,  t> 
Ark.  150;  Brown  Co  «.  Butt,  2  Ohio 
848;  Hootman  v.  Shriner,  15  Ohio  dt. 
48;  Colby  v.  Sampson,  5  Mass.  820 

*  Adams  «.  Turrentine,  8  Ired.  (N. 
C.)  L.  147;  Colby  v.  Sampson,  5  HLm. 
810;  McMichel  cl  Bapelye,  4  Ala.  383; 
Nail  9.  State,  84  Ala.  262;  Qage  «. 
Qraffam,  11  Mass.  188;  BarUett  9. 
Willis,  8  Mass.  86;  Stevens  v.  Webb, 
2  Vt  844;  Sherbum  «.  Beattie,  16  K. 
H.  487;  Bolton  «.  Cummings,  25  Conn. 
410,  423;  Clap  «.  Cofran.  10  Mass. 
878;  Burroughs  «.  Lowder,  8  Mass. 
878;  Freeman  v.  Davis,  7  Masa.  200; 
McLellan  v,  Dalton,  10  Mass.  190; 
Riley  «.  Whittiker,  49  K.  H.  145, ) 
Am.  Rep.  474. 

4  Blackstone  Com.  III.  415;  Adams 
V.  Turrentine,  8  Ired.  L.  147. 

*  Adams  «.  Turrentine,  8  Ired.  L. 
147;  Saxon  v.  Boyce,  1  Bailey  (a  0.) 
60;  Cook  9.  Irving,  4  Strobhart  (&  C.) 
204:  Smith  «.  Hart,  2  Bay.  (S.  C.)896; 
Abbott  «.  Holland,  20  6a.  598;  Fair- 
child  «.  Case,  24  Wend.  (N.  Y.)  880; 
Qreen  «.  Hern,  2  Penn.  167;  Wheeler 
«.  Hambright,  9  Serg.  &  R.  (Penn.) 
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After  a  voluntary  escape,  on  final  process  the  officer  could  not 
retake  or  detain  the  prisoner  without  authority  from  the  plaintiff; 
but  in  the  case  of  an  escape  either  voluntary  or  negligent  on 
mesne  process  the  officer  might  retake  the  prisoner,  and  if  he  did 
«o  before  action  broughj;,  the  recaption  formed  a  defense.^ 

Whether  before  or  after  judgment,  the  common  law  gave  an 
action  on  the  case  for  an  escape  of  either  kind.*  Afterwards  by 
statute  the  action  of  debt  was  given  against  the  officer  for 
escapes  of  debtors  in  execution.' 

In  the  action  on  the  case,  the  measnre  of  damages  was  the 
amount  of  actual  loss  sustained ;  *  while  in  debt,  for  the  escape 
of  prisoners  arrested  on  final  process,  the  damages  were  the  full 
amount  of  the  debt  and  costs.' 

In  the  United  States  the  liability  of  officers  for  escapes  is  usu* 
ally  regulated  by  statutes  which  the  practitioner  should  first 
consult  In  general,  however,  some  distinction  is  made  in  the 
nature  of  the  action  and  the  measure  of  damages  between  escapes 
on  mesne  and  final  process.  So  also  is  a  distinction  usually 
made  between  voluntary  and  negligent  escapes.  In  the  former 
oase  the  officer  is  held  liable  for  the  whole  amount  of  the  debt 
whether  the  debtor  be  solvent  or  insolvent ;  *  while  in  the  latter 
<sase,  though  the  whole  judgment  is  prima  foots  the  measure 
of  the  damages,  the  officer  may  show  in  mitigation  that  the 
debtor  had  no  property  with  which  he  could  have  paid  or 
secured  the  debt  in  whole  or  in  part' 


996;  Slemaker  «.  Marriott,  6  G.  &  J. 
<Md.)  410;  Riley  a  Whittiker,  40  N. 
H.  146,  6  Am.  Rep.  474. 

>  LaDriug  V,  Fleet.  8  Johns.  Caa. 
<N.  T.)  8, 1  Am.  Dec  142;  Adams  o. 
Tarrentine,  8  Ired.  L.  147;  Bonafous 
«.  Walker,  2  T.  K.  126;  RUey  o.  Whit- 
tiker,  49  N.  H.  145.  6  Am.  Rep.  474; 
Pariente  a  Plumbtree,  2  B.  &  P.  85; 
Aliogham  «.  Flower,  2  B.  &  P.  246; 
Langdon  v,  Hathaway,  1  N.  H.  800; 
Butler  V.  Washburn,  26  N.  H.  261, 
1358:  Clark  v.  Cleveland,  6  HiU  (K.  Y.) 
844;  Breck  v.  BUmchard,  20  N.  H. 
t2S,  61  Am.  0ec.  222. 


•  Adams  «.  Turrentine,  8  Ired.  L. 
147. 

•  18  Ed.  I,  c.  11;  1  Rich.  2,  o.  12. 
Now  changed,  6  and  6  Vic.  cb.  08. 
§81. 

^Blanding  «.  Rogers,  2  Brey.  (8. 
C.)  804,  4  Am.  Deo.  605;  Russell  «. 
Turner,  .7  Johns.  (K.  T.)  180,  6  Am. 
Dec.  254;  Duncan  «.  Klinefelter,  5 
Watte.  (Penn.)  141,  80  Am  Dec.  206l 

f  Duncan  «.  Klinefelter.  6  Watta. 
(Penn.)  141,  80  Am.  Dec  295;  Shew- 
ell  «.  F^ll,  8  Yeates  (Penn.)  17;  4 
Yeaies  47. 

•  State  «.  Hamilton,  88  Ind.  502. 
V  Stale  9,  Mullen,  60  Ind.  008. 
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TUB   LAW  OF  OFinOlfiS  AND  0FFI0SB8.  [Book  lY. 


Bat  it  is  a  good  defense  to  an  action  for  an  escape  that  the 
process  was  void,'  or  the  arrest  anlawfol,  as  that  the  defendant 
was  privileged  from  arrest.' 

§  760.  liiability  for  Neglect  in  keeping  Property  selaed.^ 
Having  lawfully  seized  property  upon  his  writ,  the  officer  owes  a 
duty  to  the  plaintiff  in  keeping  the  property  until  the  time 
arrives  when  it  may  lawfully  be  sold  and  its  proceeds  applied 
upon  the  plaintiff's  claim. 

The  officer  is  not  an  insurer  of  the  safety  of  the  property,  nor  is 
he  liable,  absolutely  and  in  all  events,  for  its  safe  keeping.'  His 
duty  is  to  exercise  reasonable  and  ordinary  care  and  diligence  in 
the  matter/  If  he  does  this,  he  is  not  liable  though  the  property 
be  injured  or  destroyed  ; '  if  he  does  not  do  this,  he  is  liable  to 
the  plaintiff  for  such  damages  as  he  may  sustain  by  reason  of 
injury  to  or  destruction  of  the  property  thereby  occasioned.* 


1  HouBh  0.  People,  75111.487;  Albee 
0.  Ward,  8  Mass.  79;  Howards.  Craw- 
ford, 16  Ga.  428;  Ray  «.  Hogeboom, 
11  Johns.  (N.  T.)  488;  Phelps  «.  Bar- 
ton. 18  Wend.  (N.  Y.)  68;  Carpenter 
«.  Willett,  81N.  Y.90. 

s  Bissell  V.  Kip,  5  Johna  N.  Y.  89; 
Scott  V.  Shaw,  18  Johns.  (N.  Y.)  878. 

*  Eastman  «.  Judklns,  69  N.  H.  676. 

4  Cress  well  «.  Burt,  61  Iowa  690; 
Burns  «.  Lane,  188  Mass.  860;  East- 
man V,  Judklns,  69  N.  H.  676;  Noble 
«.  Desmond,  73  Cal.  880;  Browning  v. 
Hanford,  6  Hill  (N.  Y.)  688,  40  Am. 
Dec.  869;  Mills  v,  Gilbreth,  47  Me. 
820,  74  Am.  Dec.  487;  Crofut  v. 
Brandt,  68  N.  Y.  Ill;  Moore  «.  Wes- 
tervelt,  31  N.  Y,  107,  37  N.  Y.  334; 
Briggs  V.  Taylor,  38  Vt.  180;  Dorman 
«.  Kane,  6  Allen  (Mass.)  88;  Parrott 
f>.  Dearborn,  104  Mass.  104;  Snell  «. 
State,  3  Swan  (Tenn.)  844;  Bridges  v. 
Perry,  14  Vt.  363;  Runlett  «.  Bell,  6 
N.  H.  486;  Richards  v,  Gilmore.  11 
N.  H.  498;  Lovell «.  Sabin,  16  N.  H. 
39;  Kendall  «.  Morse,  48  K.  H.  668; 
Jenner  v.  Joliffe,  9  Johns.  (N.  Y.) 
881;  Stewart  9.  Nanemaker,  3  Ind.  47; 
State  V.  Kelson,  1  Ind.  633. 


A  greater  degree  of  care  is  required 
in  some  cases.  Thus  in  Hartleib  v. 
McLane,  44  Penn.  St.  610,  84  Am. 
Dec.  464,  it  is  held  that  a  sheriff  is 
absolutely  liable  for  the  forthcoming 
of  property  levied  on  by  him  under 
an  execution,  unless  he  has  been  de- 
prived of  it  by  the  act  of  God,  inev- 
itable accident  or  the  public  enemy. 

See  also  holding  more  than  ordinary 
care  requisite:  Collins  «.  Terrall,  3 
Smedes  &M.  (Miss.)  886;  Richardson 
«.  Spencer,  6  Ohio  4;  Wheeler  «l 
Hambright,  9  Serg.  &  R  390;  Gil> 
more  «.  Moore,  80  Ga.  638. 
.  The  weight  of  authority,  however^ 
supports  the  text. 

*  Thus  he  is  not  liable  for  destruc- 
tion of  goods  by  accidental  fire: 
Browning  «.  Hanford,  6  Hill  (N.  Y.> 
688,  40  Am.  Dec.  869:  Price  v.  Stone, 
49  Ala.  661;  Crofut  «.  Brandt.  47 
How.  Pr.  367,  68  N.  Y.  Ill;  or  by  a 
storm:  Moore  «.  Westervelt,  36  How. 
Pr.  Ex.  381,  31 N.  Y.  107, 27  N.  Y.  234. 

•  As  to  liability  of  United  States 
marshal  for  negligent  keeping  of  a 
ship,  see  Jones  v.  McGuirk,  61  Bl» 
882,  99  Am.  Dec.  666. 
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§  762. 


Ordinary  care  in  such  cases  has  been  said  to  be  that  degree  of 
care  which  an  owner  of  ordinary  prudence  and  sagacity  wonld 
exercise  in  preserving  like  property  of  his  own.^ 

§  761.  Same  8al:s|eot— Delivery  Bonds— Beoeiptors. — Tlie 
statates  of  many  of  the  States  provide  that  a  defendant,  whose 
property  has  been  seized  npon  a  writ,  may  be  permitted  to  retain 
it  in  his  possession  by  executing  and  delivering  to  the  officer  a 
bond  with  sureties  conditioned  that  the  property  shall  be  forth- 
coming when  necessary  to  satisfy  the  writ.  These  bonds  are 
ordinarily  known  as  delivery  or  forthcoming  bonds. 

The  officer  is  not  an  insurer  of  the  solvency  of  the  obligors  in 
such  a  bond,  but  is  bound  to  use  reasonable  care  and  diligence 
in  accepting  only  such  as  are  solvent  and  competent' 

It  is  also  a  common  practice  for  the  officer  to  release  the 
property  upon  taking  from  the  defendant  or  others  a  receipt  for 
the  property  conditioned  for  the  delivery  of  the  property  to  the 
officer  at  a  time  specified  or  the  payment  of  the  claim,  interest  and 
costs.  Such  a  receiptor  is  regarded  as  the  baflee  or  servant  of 
the  officer,  and  the  officer  is  liable  for  a  loss  occurring  by  the  negli- 
gence, infidelity  or  insufficiency  of  the  receiptor,'  but  not  for 
losses  for  which  the  officer  would  not  himself  have  been  liable 
had  the  goods  remained  in  his  own  possession.^ 

But  the  officer  can  not  be  held  liable  for  the  default  of  a 
receiptor  chosen  by  the  plaintiff  himself.* 

§  762.  Iiisbility  for  aooepting  inauffloient  Bonds. — So  where 
it  is  the  duty  of  the  officer  to  take,  for  the  protection  of  the 
plaintiff,  bonds  or  other  securities,  it  is  the  officer's  duty  not 
only  to  obtain  the  bond,  bail  or  other  security  but  to  use  reason- 
able care  and  diligence  to  see  that  none  but  competent  and 
responsible  sureties  are  accepted,  and  that  the  securities  them- 
selves  are  in  proper  and  sufficient  form.' 


1  Greswell  v.  Bart,  61  Iowa  590. 
See  also  Jones  v.  McGuirk,  61  111.  882, 
90  Am.  Dec.  566;  Noble  «.  Desmond, 
7d  Gal.  880. 

•  People  «.  Robinson,  89  III  159. 

•  Donham  v.  Wild.  19  Pick.  (Mass.) 
620,  81  Am.  Dec.  161. 

«  BrowniDg  v,  Hanford,  6  Hill.  (K. 
Y.)  588.  40  Am.  Dec.  869. 


•  Donham  «.  Wild,  19  Pick.  (Mass.) 
520,  81  Am.  Dec.  161;  Hamilton  v. 
DalEiel,  2  W.  BL  952;  DeMoranda  v. 
Dunkin.  4  T.  R  119. 

•  Noble  V  Desmond,  72  Cal.  880; 
Carter  v,  Duggan,  144  Mass.  82;  Kie- 
her  V.  Ma«OD,  25  Mo.  A  pp.  291;  Har> 
riman  «.  Wilkins,  20  Me.  98. 
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§   763.  THB   LAW   OF  OFFICES   AND  OFFIOEB8.  [Book  lY 

He  is  not  an  insurer  of  the  solvency  of  the  sureties,  unless 
the  statute  makes  him  so,  nor  is  he  liable,  though  deceived, 
where  he  exercises  reasonable  care,*  but  if  he  discharges  the 
debtor  or  the  goods  without  any  bond  at  all/  or  one  on  which 
the  sureties'  names  are  forged;*  or  if  he  accepts  insufficient 
sureties  without  making  a  reasonable  effort  to  ascertain  their 
solvency/  he  is  liable.  A  fortiori  is  he  liable  where  he  accepts 
sureties  who   he  knows  are  irresponsible.* 

That  the  plaintiff  sued  upon  the  bond  taken  and  was  unable 
to  recover  is  evidence  of  the  insufficiency  of  the  bond.* 

If  the  surety  is  solvent  when  taken,  his  after  occurring  in- 
solvency will  not  render  the  officer  liable.' 

The  liability  of  the  officer  in  this,  as  in  other  cases,  is  to 
the  plaintiff  whose  writ  he  serves  and  not  to  the  other  creditors." 

§  763.  ZJataUity  in  making  Sales. — ^The  officer  also  owes  to 
the  plaintiff  the  duty  to  use  reasonable  oare  and  diligence  in  so 
selling  the  property  seized  as  to  realize  from  it  the  largest 
proceeds.  Hence  if  he  negligently  fails  to  properly  advertise 
the  sale,*  or  fails  to  use  reasonable  diligence  in  procuring  the 
best  price,^  he  is  liable  to  the  plaintiff  for  the  loss  sustained. 

His  sale  must  be  at  auction,^  and  for  cash."  If  he  gives  credit," 
or  permits  a  purchaser  to  take  away  the  property  without 
payment,"  he  is  liable  to  the  plaintiff.  He  should  demand  the 
money  of  the  purchaser,  and,  if  not  paid,  he  should  then  and 
there  avoid  the  sale  and  re-sell  the  property,  or  postpone  the 
sale,  giving  notice,  and  make  a  new  sale."    If  he  receives  from 

1  Hindal  «.  Blades,  1  Marsh.  27,  5  Sexton  «.  Neven,  20  Pick.  (Maaa.) 

Taunt.  226;  Robinson  «.  People,  8  DL  461,  82  Am.  Dec.  225;  Johnson  v. 

App.  279.  Reese,  28  Ga.  868.  78  Am.  Dec.  767. 

•  Crane  «.  Warner,  14  Yt.  40.  '*  Todd  a  Hoagland,  86  N.  J.  L. 

•  Marah  «.  Bancroft,  1  Mete.  (Mass.)  862. 

487.  "  Sheehy  «.  Oravee,  68  Gal.  449. 

«  Scott  «.  Waithman,  8  Stark.  108;  "  Payne  o.  Cowan,  1  J.  J.  Marsh. 

Jeflery  o.  Bastard,  4  Ad.  &  El.  823;  (Ky.)  12. 

Newbert «.  Cunningham,  60  Me.  281.  >•  Disston  «.  Strauck,  42  N.  J.  L. 

•  Gerrish  «.  Edson,  1  N.  H.  82.  646. 

•  Carter  v.  Duggan,  144  Mass.  82.  •*«  Disston  v.  Strauck,  42  N.  J.  L. 
T  Commonwealth  o.   Thompson,  8  646. 

Dana  (Ey.)  801.  >*  Robinson  v.  Brennan.  90  N.  Y. 

•  Ford  «.  Perkerson,  69  Ga.  869.  208. 
f  Freeman  «.  Leonard,  99  N.  0.  274; 
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a  purchaser  anything  instead  of  money,  he  is  bonnd  to  account 
for  it  to  the  plaintiff. ' 

No  damages,  however,  can  be  recovered  where  the  sale  is 
not  held  or  is  delayed  at  the  direction  of  the  plaintiff  or  his 
attorney.' 

§  '764.  liability  fbr  not  making  Betum  and  for  a  fUse  Betum. 
— It  is  the  duty  of  the  officer  to  whom  a  writ  has  been  delivered 
for  service  to  return  the  same  within  the  time  prescribed  by  law 
with  a  true  statement  endorsed  thereon  of  what  he  has  done  by 
virtue  of  it  in  the  execution  of  its  command.  The  return  should 
show  either  that  the  officer  has  fully  executed  it  according  to  its 
command,  or,  if  this  has  not  been  done,  then  it  should  show  a 
sufficient  excuse  for  not  doing  so. 

The  time,  nature  and  essentials  of  a  valid  return  of  process  of 
yarious  kinds  are  quite  fully  regulated  by  statutes  in  the  differ- 
ent States,  which  also  prescribe  the  method  of  enforcing  a  return 
and  the  penalties  and  remedies  for  a  neglect. 

But,  in  general,  under  these  statutes,  though  perhaps  not  at 
common  law,'  the  officer  is  liable  to  the  plaintiff  in  the  writ  for 
such  damages  as  he  may  proximately  sustain  by  reason  of  the 
officer's  neglect  to  make  any  return  at  all.^  He  is  also  liable  for 
making  a  false  return.' 


>  Robinson  v.  Brennan,  90  N.  Y. 
208. 

s  State  0.  Tongue.  0  Rich.  (S.  0.) 
443:  State  «.  Boyd,  68  Ind.  428. 

s  Moreland  o.  Leigh,  1  Stork,  888. 
note;  Commonwealth  v.  McCoy,  8 
Walts  (Penn.)  153,  84  Am.  Dec.  445; 
Pardee  o.  Robertson.  6  Hill  (N.  T.) 
550. 

*  Sloan  V.  Case,  10  Wend  (N.  Y.) 
870,  25  Am.  Dec.  569,  and  note; 
Laflin  v,  Willard,  16  Pick.  (Mass.) 
64,  2G  Am.  Dec  620;  Isham  v.  Eg- 
gleston,  2  Vt.  270,  19  Am.  Dec.  714; 
Johnston  v.  Governor,  2  Bibb  (Ky.) 
186,  4  Am.  Dec  694;  Clark  v.  Fox- 
croft,  6  Greenl.  (Me.)  296,  20  Am. 
Dec.  809;  Fowler  v.  Lee,  10  QUI.  <& 
J.  (Md.)  858,82  Am.  Dec.  172;  £vans 
«L  GoTemor,  18  Ala.  659. 54  Am.  Dec. 


172;  White*.  Wilcox,  1  Conn.  847; 
Burk  «.  Campbell,  15  Johns.  (N.  Y.) 
456;  McGregor  «.  Brown,  5  Pick. 
(Mass.)  170;  Keith  v.  Commonwealth, 

6  J.  J.  Marsh.  (Ey.)  359;  Runlett «. 
Bell,  5  N.  H.  488;  Goodnow  v.  Wil- 
lard, 5  Mete  (Mass.)  517;  Milburn  o. 
State,  11  Mo.  188,  47  Am.  Dec.  148; 
Norris  v,  Stote,  22  Ark.  524;  Noble 
9.  Whetstone,  45  Ala.  861;  James  «. 
Thompson,  12  La.  Ann.  174;  Moore 
«.  McClief,  16  Ohio  St.  50;  Fowler 
«.  McDaniel,  6  Heisk.  (Tenn.)  529; 
Smith  «.Tooke.  20  Tex.  750;  Dunpby 
«  Whipple,  25  Mich.  10. 

<  Corson  «.  Hunt,  14  Penn.  St.  510, 
53  Am.  Dec  568;  Housero.  Hampton, 

7  Ired.  (N.  C.)  888;  McArthur  «. 
Pease,  46  Barb.  (N.  Y.)  428;  Green  «. 
Ferguson,   14  Johns.  (N.  Y.)  889; 
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THB  LAW   OF   0FFI0B8   AKD  0FFI0BB8.  [Book  lY. 


In  an  action  for  not  making  a  return,  the  plaintiff  need  onlj 
show  the  iflsae  of  the  writ  to  the  officer;  the  latter  must  then 
show  an  excuse  for  its  non-retnm.' 

It  is  no  ezcase  for  not  retnrning  a  writ  that  the  defendant  is 
insolvent,*  or  bankrupt,*  or  that  the  writ  was  irregular,^  but  it  is 
a  defense  that  the  judgment  was  paid  before  the  writ  issued.* 

Where  a  sheriff  fails  to  return  an  execution,  the  debt  is 
assumed  to  be  lost,  and  the  execution  creditor  is  prima  faaU 
enj;itled  to  recover  of  him  the  full  amount,  but  the  sheriff  may, 
nevertheless,  show  that  the  defendant  had  no  property  from 
which  the  debt  could  have  been  made.* 

The  officer  can  not  be  held  liable  for  neglecting  to  return '  or 
for  a  false  return  *  where  the  plaintiff  has  suffered  no  injury. 

§  766.  liiability  fbr  Money  reoelTed. — ^It  is,  of  course,  the 
duty  of  the  officer  to  pay  over  to  the  plaintiff,  less  his  legal  costs 
and  fees,  the  proceeds  realized  upon  the  writ,  and  for  a  default 
be  *  and  his  sureties^*  are  liable. 

And  if  the  officer  has  accepted  something  else  than  money  he 
must  account  for  what  he  has  received." 

§  766.  The  Measure  of  Damages — The  measure  of  damages 
to  be  recovered  in  an  action  against  the  officer  is  the 
actual  amount  of  the  loss  sustained  by  his  default.  If  the 
whole  debt  is  lost,  then  it  constitutes  the  proper  measure;  but  if 
part  of  the  debt  only  is  lost,  then  that  part  is  the  measure."  The 
loss  complained  of  must,  as  in  other  cases,  be  the  proximate 


Palmer  o.  Crane,  8  Mo.  619;  Eoch  «. 
Coots,  43  Micb.  30;  Raynsford  v. 
Phelps. 48  Mich.  842,  88  Am.  Rep.  189; 
Prosser  v.  Coots,  50  Mich.  262;  Den- 
nis V.  Whetham,  L.  R  9  Q.  B.  845, 8 
Eng.  Rep.  880;  Brasyerv.  Maclean, 
L.  11.  6  Pr.  C.  C.  898,  18  Bng.  Rep. 
222. 

*  State  V.  Schar,  50  Mo.  898. 

>Atl(iD8on9.  Heer,  44  Ark.  174; 
Heer  «.  Atkinson,  40  Ark  877;  McGee 
0.  Robins,  2  La.  Ann.  411;  Bassett  «. 
Bowmar,  8  B.  Mon.  825. 

3  Noble  V.  Whetstone,  45  Ala.  361; 
Cox  0.  Ross,  56  Miss.  481. 

« McRae  v.Colclough,  2  Ala.  74. 


•Erans  v,  Boggs,  2  Watts  &  Serg. 
(Penn.)  229. 

•Dunphy  v.  Whipple,  25  Mich  10. 

V  State  V.  Case,  77  Mo.  247;  Steven- 
son 9.  Judy,  49  Mo.  227.  Bat  contra, 
see  Bach  man  v.  Fenstermacher,  112 
Penn.  St.  881 ;  Atkinson  v.  Heer,  44 
Ark.  174. 

*  Stimson  «.  Farnham,  L.  R  7  Q. 
B.  176,  1  Eng.  Rep.  60. 

•Norton  v,  Nye,  56  Me.  211. 

'*  Nash  «.  Muldoon,  16  Key.  404. 

"Robinson  v.  Brennan,  90  N.  Y 
208. 

"  People  V.  Palmer,  46  111.  898,  95 
Am.  Dec.  418;  French  v.  Snyder,  80 
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resnlt  of  the  officer^s  default,  and  it  mast  also  have  been  one  to 
which  the  plaintifiTs  own  negligence  or  default  has  not  con- 
tributed.* 

It  is,  therefore,  always  open  for  the  officer  to  show  that,  not- 
withstanding his  default,  the  plaintiff  has  suffered  no  injury,*  or 
that  it  was  brought  about  by  the  plaintiff's  own  conduct.* 

A  distinction  is,  however,  made  between  acts  done  with  the 
intent  to  injure  and  those  where  the  loss  occurred  through  the 
mere  unintentional  neglect  of  an  officer  acting  in  good  faith. 

Thus,  as  has  been  seen,^  an  officer  who  has  permitted  a  volun- 
tary escape  of  a  debtor  held  on  execution,  may  be  charged  with 
•  the  whole  debt  whether  the  debtor  be  solvent  or  insolvent ; '  and 
flo  the  officer  will  be  charged  with  the  full  amount  where  he  wil- 
fully neglects  to  serve  an  execution  with  the  intention  of  injur- 
ing the  plaintiff.* 

But,  in  other  cases,  the  actual  amount  lost  is  the  amount  to  be 
recovered.  Thus  in  an  action  for  not  levying  upon  certain  prop- 
erty, the  value  of  the  property,  when  less  than  the  amount  of 
the  judgment,  is  the  proper  measure  and  not  the  full  amount  of 
the  judgment.^  So,  as  has  been  seen,  the  officer  may  show  that 
the  debtor  was  insolvent,*  that  goods  pointed  out  were  exempt 
from  execution,*  or  that  they  belonged  to  another,'*  or  that  the 
debt  is  still  collectible  from  the  defendant." 


III.  889,  88  Am.  Dec.  193;  Mortland 
«.  Smith,  82  Mo.  225.  82  Am.  Dec. 
128;  CorsoD  v.  Hunt,  14  Peon.  St. 
ISIO,  58  Am.  Dec.  568;  Arnold  «. 
OommoDwealth,  8  B.  Mod.  (Ky.)  Ill; 
Bondurant  v.  Lane,  9  Port.  (Ala.) 
484;  Marshall  «.  Simpson,  18  La. 
Ann.  487;  State  e.  Miller,  48  Mo. 
"351 ;  Dorrance  v.  Commonwealth,  18 
Penn.  St.  160;  Sberrill «.  Shuford,  10 
Ired.  (N.  0.)  L.  200;  Blodgett  «.  Brat- 
tleboro,  30  Vt.  579;  Wakefield  «. 
Moore,  65  Ga.  268;  Ivy  v.  Colquitt,  63 
Oa.  509;  State  v.  Lowrance,  64  N.  C. 
483;  Abbott  v.  Gillespy,  75  Ala.  180. 
> States.  Cave,  49  Mo.  129;  Norris 
«,  State,  22  Ark.  524;  Shannon  «. 
Olark,  8  Dana  (Ky.)  154;  Robinson  «. 
Harrison.  7  Humph.  (Tenn.)  189; 
State  9.  Tongue,  9  Rich.  (S.  C.)  443. 


•Abbott  V.  Gillespy,  75  Ala.  180; 
Stimson  «.  Farnham,  L.  R.  7  Q.  B. 
175,  1  Eng.  Rep.  60. 

*See  cases  in  note  1,  »tpra. 

« See  ante,  g  759. 

■  State  V.  Hamilton,  83  Ind.  502. 

*Hodsdon  «.  Wilkins,  7  Greenl. 
(Me.)  118,  20  Am.  Dec.  847. 

7  Corson  v.  Hunt,  14  Penn.  St.  510, 
53  Am.  Dec.  508;  Dennis  «.  Whet- 
ham,  L.  R.  9,  Q.  B.  845,  8  Eng  Rep. 
880;  Parker  v.  Peabody,  66  Vt.  221; 
Harris  «.  Murfree,  54  Ala.  161. 

«  McNally  o.  Eerswell,  37  Me.  550; 
Wilson  9.  Strobach,  59  Ala.  488. 

•  Terrell  «.  State,  66  Ind.  570; 
BoDoell  9.  Bowman,  53  111.  460. 

>*  Canada  «.  Southwick,  16  Pick. 
(Mass.)  556. 

"Townsend  €.  Libbey,  70  Me.  162. 
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I.   To  the  Defendant  in  the  Writ 

§  767.  In  general — ^The  officer  may  also  incur  liability  to- 
the  defendant  in  the  writ  This  liability  may  arise  in  a  variety 
of  ways,  as  from  an  arrest  or  seiznre  withont  process  or  upon 
void  process,  the  arrest  of  a  person  privileged  from  arrest,  the 
seizure  of  exempt  property,  and  the  like,  all  of  which  will  be 
specifically  considered. 

But,  first,  it  must  be  noticed  that — 

§  768.  No  Liability  arises  from  proper  Service  of  valid  Pro- 
cess.— Where  process,  fair  upon  its  face,  is  put  into  the  officer's 
hands  for  service,  it  is  his  duty,  as  has  been  seen,*  to  proceed  to 
execute  it  according  to  its  command.  Out  of  this  duty  arises  tho 
necessity  of  protection,  and  the  rule  is  well  settled  that  for  the 
proper  service  of  such  process  the  office  incurs  no  liability,  how- 
ever disastrous  may  be  the  effects  upon  the  defendant^  or  how- 
ever unlawful  may  have  been  the  proceedings  which  preceded 

it.« 


A  more  stringent  rule  has  been  ap- 
plied in  Vermont,  it  being  there 
held  that  where  he  refuses  or  neglecU 
to  levy  he  makes  the  debt  his  own, 
and  cannot  escape  by  showing  that 
the  debtor  was  insolvent.  Hall  «. 
Brooks.  8  Vt.  486,  30  Am.  Dec.  486. 

1  See  ante,  %  744-745. 

■  Nowell  «.  Tripp.  61  Me.  426,  14 
Am.Rep.  672;  Judkins  v.  Reed,48  Me. 
886;  Caldwell  v,  Hawkins,  40  Me. 
626;  Ford  v,  Olough,  8  Me.  842,  23 
Am.  Dec.  513;  Kellar  v.  Savage.  20 
Me.  199;  State «.  McNally,  34  Me. 
210,  56  Am.  Dec.  650;  Tremont  v, 
Clark,  33  Me.  482;  Bethel «.  Mason. 
65  Me.  501;  Bird  v.  Perkins,  33  Mich. 
28;  WalU.  Trumbull,  16  Mich.  228; 
Savacool  v.  Boughton,  6  Wend.  (N. 
Y.)  170,  21  Am.  Dec  181;  Chegaray 
•.  Jenkins,  5  N.  Y.  376;  McGuinty  v. 
Herrick,  6  Wend.  240;  Wilcox  v. 
Smith,  6  Wend.  231,  21  Am.  Dec 
918;  Alexander  «.  Hoyt,  7  Wend.  89; 


Beach  «.  Furman,  9  Johns.  (N.  Y.> 
228;   Coon  v,   Congden,   12   Wend. 
496;  Bennett  v.  Burch,  1  Denio  (N. 
Y.)  141;   Webber  v.  Gay,  24  Wend. 
485;  Abbott  «.  Yost,   2  Denio  86> 
Dunlap  V.  Hunting,  2  Denio  643,  43 
Am.  Dec.    763;  Cornell  «.  Barnes,  7 
Hill  (N.  Y.)  36;  People  «.  WarreUr 
6  Hill  440;  Sheldon  o.  Van  Buskirk, 
2  N.  Y.473;  Turner  v.  Franklin,  2^ 
Mo.  285;  Glasgow  9.  Rowse,  43  Mo. 
479;  St  Louis  <&c..  Assn.   o.  Light- 
ner.  47  Mo.  393;  State  «,  Dulle,  48 
Mo.  282;  Walden  o.  Dudley.  49  Mo. 
419;  Ranney  o.  Bader,  67  Mo.  476;. 
Holden  o.    Eaton.  8     Pick.    (Ma88.> 
436;   Col  man  «.  Anderson,  10  Mass. 
106;   Sprague    «.   Bailey,    19  Pick. 
(Mass.)    486;   Upton   v.    Holden,  5- 
Mete  (Mass.)  360;  Lincoln  v.  Wor- 
cester, 8  Cush.  (Mass.)  65;  Aldrich  «. 
Aldrich,  8  Mete  102;  Hays«.  Drake,. 
6  Gray  (Mass.)  887;  Howard  v.  Proc- 
tor,  7  Gray   128;    WilliamBtown  e. 
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§  769. 


The  process  which  will  afford  the  officer  this  protection,  a& 
being  fair  upon  its  face,  has  been  defined  by  Judge  Coolet  as 
that  ^^  which  proceeds  from  a  conrt,  magistrate  or  body  having 
anthoritj  of  law  to  issne  process  of  that  nature,  and  which  ia 
legal  in  form,  and  on  its  face  contains  nothing  to  notify  or  fairly 
apprise  the  officer  that  it  is  issued  without  authority."  ^ 

§  769.  Same  SalDjeot— What  is  meant  by  FxocesB. — "The 
word  process,"  continues  Judge  Oooley,*  ^^is  made  use  of  in  this 
rule  in  a  very  comprehensive  sense,  and  will  include  any  writ, 
warranty  order  or  other  authority  which  purports  to  empower  a 
ministerial  officer  to  arrest  the  person,  or  to  seize  or  enter  upon 
the  property  of  an  individual,  or  to  do  any  act  in  respect  to  such 
person  or  property,  which,  if  not  justified,  would  constitute  a 
trespass.*  Thus,  a  capias  ad  reyi}ondendtw^  or  any  warrant  of 
arrest)  is  process ;  *  so  is  a  writ  of  possession,'  (or  a  writ  of  right);' 
so  is  any  execution  which  authorizes  a  levy  upon  property ;  ^  and 


WiUis,  10  Gray  427;  Oheever  «.  Mer- 
ritt,  5  Allen  (Mass.)  568;  Underwood 
«.  Robinson,  106  Mass.  296;  Brainerd 
«.  Head,  10  La.  Ann.  489;  Blanchard 
V,  Qoss,  2  N.  H.  491;  Henry  «.  Sar- 
gent. 18  N.  H.  821. 40  Am.  Dec.  146; 
State  «.  Weed,  21  N.  H.  262,  08  Am. 
Dec.  188;  Rice  v.  Wadsworth,  27  N. 
H.  104;  Keniston  v.  Little,  80  N.  H. 
818,  64  Am.  Dec.  297;  Kelley  «. 
Noyes,  48N.  H.  209;  Moore  u.  Alle- 
gheny City,  18  Penn.  St  GO;  Billings 
9.  Russell;  28  Penn.  St  189,  62  Am. 
Dec.  880;  Cunningham  «.  Mitchell,67 
Penn.  St  78;  Shaw  «.  Dennis,  0 
Gilm.  (lU.)  405;  Hill  v,  Figley,  20 
III.  106;  Allen  f>.  Scott,  18  lU.  80; 
Loomis  «.  Spencer,  1  Ohio  St  103; 
Thames  Manuf.  Co.  «.  Lathrop,  7 
Conn.  050;  Watson  «.  Watson,  9 
Conn.  140. 28  Am.  Dec.  824;  Neth  «. 
Crofut,  80  Conn.  580;  Orumon  «. 
Raymond,  1  Conn.  40,  6  Am.  Dec. 
200;Prince«.  Thomas,  11  Conn.  472; 
McLean  «.  Coolc,  28  Wis.  864;  No- 
land  •.  Busby,  28  Ind.  154;  LeRoy  sl 
East  Saginaw  C.  Ry.  Co.,  18  Mich. 


288»  100  Am.  Dec.  162;  Lott  v.  Hub- 
bard, 44  Ala.  598;  State  «.  Lutz,  65 
N.  C.  508;  Gore  v.  Mastin,  66  N.  C. 
871;  Erskine  «.  Hohnbach,  14  Wall. 
(U.  S.)  618;  Bailey  «.  Railroad  Co.  22 
Wall.  604;Byleso.  Oenung,  52  Mich. 
004. 
iCooley  on  Torts,  460. 

•  Cooley  on  Torts,  460. 

•  Citing  McGuinty  e.  Herrick,  5 
Wend.  (N.  Y.)  240;  Loomis  «.  Spen- 
cer, 1  Ohio  St.  108. 

« Citing  Parsons  «.  Lloyd,  8  WUs. 
841;  Neth  •.  Crofut,  80  Conn.  080; 
Brother  o.  Cannon,  2  111.  200;  Brain- 
ard  V.  Head,  10  La.  Ann.  489;  State 
«.  McNally,  84  Me.  210,  06  Am.  Deo. 
600;  State  «.  Weed.  21  K.  H.  262,  08 
Am.  Dec.  188;  Warner  v.  Shed,  10 
Johns.  (N.  T.)  188;  Underwood  e. 
Robinson,  106  Mass.  296. 

•Citing  Lombard  •.  Atwater,  48 
Iowa  099. 

•  Citing  Colman  «.  Anderson,  10 
Mass.  100. 

T  Citing  Thames  Manuf.  Co.  «. 
Lathrop,  7  Conn.  050;  Ives  v.  Lucas» 
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60  is  any  anthoritj  which  is  issued  to  a  collector  of  taxes  and 
which  purports  to  empower  him  to  collect  the  tax  by  distress  of 
goods.^  These  are  only  illustrations  of  a  class  too  numerous  to 
be  specified  in  detail." 

§  770.  LiabiUty  for  illegal  Arrest.— But  where  the  ofScer 
arrests  a  person  without  a  warrant  where  a  warrant  is  re- 
quired,' or  upon  a  warrant  not  fair  upon  its  face  as  already 
defined,'  or  where,  through  mistake  or  otherwise,  he  arrests  one 
person,  without  his  fault,  upon  a  warrant  issued  against  another  ;^ 
or  arrests  the  right  person,  by  the  wrong  name,  unless  it  be  shown 
that  he  was  known  as  well  by  one  as  by  the  other ; '  or  where  he 
makes  the  arrest  in  a  place  beyond  his  jurisdiction ;  *  or  where 
he  takes  the  body  of  a  debtor  on  execution  without  searching  for 
goods ; '  in  these,  and  other  like  cases,  the  officer's  character  or 
writ  affords  him  no  protection  and  he  is  liable  to  the  party 
injured. 

The  officer  is  bound  to  know  the  law  in  respect  to  these  mat- 
ter, and  must  keep  within  it  at  his  peril.' 


1  a  &  P.  7;  Hill  «.  Figley,  25  IlL 
156;  Qott  V.  MitcheU,  7  Blackf.  (Ind.) 
270;  Watkins  «.  Wallace,  19  Mich.  57. 

*  Citing  Erskioe  v.  Hobnbach,  14 
Wall.  (U.  8.)  618:  Shaw  «.  Dennis,  10 
ni.  405;  Noland  «.  Busby,  82  Ind. 
154;  Eellar  «.  Savage,  20  Me.  199; 
Caldwell  «.  Hawkins,  40  Me.  526; 
Nowell  9.  Tripp,  61  Me.  426,  14  Am. 
Rep.  572;  Clark  «.  Azford,  5  Mich. 
182. 

<  Malcomson  v,  Scott,  56  Mich.  459, 
as  where  the  officer  acts  upon  a  let- 
ter or  telegram  from  one  who  pur- 
ports to  be  an  officer  in  another  State; 
Bright  «.  Patton,  5  Mack.  (D.  C.)584, 
60  Am.  Rep.  390;  Bath  v.  Metcalf, 
145  Mass.  274,  1  Am.  St.  Rep.  455: 
cases  where  the  arrest  was  made  upon 
suspicion;  Brock «.  Stimson,  108 Mass. 
520,  11  Am.  Rep.  890;  State  «.  Par- 
ker, 75  N.  O.  249,  22  Am.  Rep.  669: 
cases  where  the  officer  after  the  arrest 
failed  to  take  the  defendant  before 
the  court. 


*  Sayacool  «.  Boughton,  5  Wend. 
(N.  Y.)  170,21  Am.  Dec.  181;  Mitch- 
ell «.  Foster,  12  A.  &  £.  472;  Com- 
mon wealth  «.  Crotty,  10  Allen  (Mass.) 
408,  87  Am.  Dec.  069  ^  Eilboum  «. 
Thompson,  108  U.  S.  168. 

*  DuDSton  «.  Paterson,  2  C.  B.  (N. 
S.)  496;  Pormwalt  «.  Hylton,  66  Tex. 
288;  Hays  «.  Creary,  60  Tex.  445. 

»  Griswold  v.  Sedgwick,  6  Cow.  (N. 
Y.)456,  s.  o.  1  Wend.  126;  Mead  v. 
Haws,  7  Cow.  (N.  T.)  882;  McMahan 
0.  Green,  84  Vt.  69,  80  Am.  Dec.  665; 
Shadgettv.  Clipson,  8  East  828;  Hoye 
V.  Bush,  1  Man.  &  G.  784;  Kelly  «. 
Lawrence,  8  H.  &  C.  1;  Johnston  v. 
Riley,  18  Ga.  97. 

*  People  V,  Burt,  51  Mich.  199. 

»  Barhydt  «.  Valk,  12  Wend.  (N. 
Y.)  145;  27  Am.  Dec.  124,  but  plain- 
tiff  must  show  that  he  had  property 
clearly  subject  to  execution  and  thai 
he  disclosed  the  fact  to  the  officer, 
who  nevertheless  refused  to  take  it. 

*  Malcomson  o.  Scott.  56  Mich.  469. 
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§772. 


A  warrant,  though  fair  upon  its  face,  issued  under  an  uncon* 
stitutional  statute  affords  the  officer  no  protection.^ 

The  arrest,  however,  of  a  person  privileged  from  arrest  does 
not,  as  has  beeu  seen,  render  the  officer  liable.* 

§  771.  loability  for  reAisisg  Bail  or  other  Abuses. — So 
though  the  process  for  the  arrest  of  the  defendant  is  valid,  yet  the 
officer  may  render  himself  liable  to  the  defendant  for  abuses  of 
his  process,  as  where  the  officer  refuses  proper  bail,*  or  uses 
excessive  force  or  subjects  the  defendant  to  unwarrantable 
insults  or  indignities,  or  treats  him  with  cruelty,  denies  him 
proper  food,  or  otherwise  subjects  him  to  oppression  or  undue 
hardship,*  or  uses  the  process  to  extort  money  or  other  things 
from  the  defendant' 

§  772.  Liability  for  Iievy  under  void,  paid,  expired  or  super- 
seded Process. — So  where  the  officer  makes  a  levy  upon  the 
defendant's  property  under  a  writ  which  is  void  upon  its  face,* 
or  if  he  proceeds  with  the  execution  of  a  writ  after  he  has 
received  knowledge  that  it  has  been  stayed,  superseded  or 
enjoined,'  or  after  the  time  limited  for  its  service  has  expired,* 
his  process  will  afford  him  no  justification,  and  he  will  be  liable 
to  the  defendant  for  the  injury  he  inflicts. 

Until  he  receives  notice  of  the  supersedeas  of  his  writ  he  is 
bound  to  proceed.*  And  he  is  not  liable  for  proceeding  with  an 
execution,  though  the  judgment  has  been  paid  since  its  issue  of 
which  fact  the  debtor  informs  him,  if  the  plaintiff  has  not 
directed  him  to  forbear.'*  Neither  is  he  liable  for  serving  an  exe- 


^  Fisher  v,  McGirr,  1  Gray  (Mass.) 
1,  61  Am.  Dec.  881;  £ly«.  Thomp- 
son, 8  A:  E.  Marsh.  (Ey.)  70. 

2  See  arUe,  g  S48  n.  8. 

•  Berrier  «.  Moorhead,  22  Neb.  687, 
86  N.  W.  Rep.  118. 

«  Wood  «.  Graves,  144  Mass.  865, 
09  Am.  Rep.  95;  Baldwin  «.  Weed, 
17  Wend.  (N.  Y.)  234;  Page  €.  Gush- 
ing, 88  Me.  528. 

•  Holley  V.  Mix,  8  Wend.  (N.  Y.) 
850,  20  Am.  Dec.  702;  Baldwin  v. 
Weed.  17  Wend.  (N.  Y.)  224. 

•  Gable  «.  Gooper,  15  Johns.  (N.  Y.) 
152. 


V  Hopkinson  «.  Sears,  14  Yt.  494» 
89  Am.  Dec  236;  O'Donnell  v.  Mul- 
llo,  27  Penn.  St.  199,  67  Am.  Dec. 
458;  Buffandeau  «.  Edmondson,  17 
Gal.  436,  79  Am.  Dec.  189. 

» Vail  «.  Lewis,  4  Johns.  (N.  Y.> 
450,  4  Am.  Dec.  800;  Stoyel  o.  Law- 
rence, 8  Day  (Gonn.)  1. 

•  Johnson  «.  Fox,  51  Ga.  270;  Bryan 
9.  Uubbs,  69  N.  G.  428. 

^•Twitchell  v,  Shaw,  10  Gu8h.(Ma8S.> 
46,  57  Am.  Dec.  80;  Wilmarth  «. 
Burt,  7  Mete.  (Mass.)  257;  Mason  o. 
Vance,  1  Sneed  (Tenn.)  178,  60  Am. 
Dec.  144. 


509 


§  773. 


THB  LAW   OF  OFFI0K8  AKD  OFFICERS.  [Book  lY. 


«ntion,   fair  on  its  faooi  ifisned  npon  a  judgment  previonslj 
paid/ 

§  778.  Iiiability  tost  exoessiTe  Levy. — So  the  officer  is  liable 
to  the  defendant  in  the  writ  if  he  makes  an  excessive  levy.*  What 
rules  govern  the  question  of  an  excess  in  levying  have  already 
been  considered.* 

§  774.  Liability  for  disregarding  ExemptiouB. — ^The  officer 
is  also  liable  to  the  defendant  where  he  disregards,  ignores  or 
denies  the  exemptions  to  which  the  defendant  is  by  law  entitled.* 
Such  an  act,  in  the  case  of  personality,  constitutes  a  conversion 
and,  where  he  knows  of  the  exemption,  or  is  bound  by  law  to 
ascertain  and  set  it  ofiE,  renders  the  officer  liable  as  a  trespasser 
from  the  beginning.' 

The  measure  of  damages  is,  ordinarily,  the  value  of  the  prop- 
erty of  which  the  party  has  been  wrongfully  deprived.*  These 
damages  may,  in  most  of  the  States,  be  recovered  in  an  action 


*  Mason  «.  Vance,  1  Sneed  (Tenn.) 
178,  60  Am.  Dec.  144;  Luddington  «. 
Peck,  2  Oonn.  700;  Lewis  «.  Palmer, 
«  Wend.  (N.  Y.)  867. 

tLawson  v.  State.  10  Ark.  28,  60 
Am.  Dec.  288;  Williamson  v.  Dow, 
SH  Me.  669;  Handy «.  Clippert,  60 
Mich.  866;  Cornelius  9.  Burford,  28 
Tex.  203. 91  Am.  Dec.  809. 

In  an  action  against  a  sheriff  for 
an  excessive  levy  made  by  one  of  his 
deputies,  Coolbt,  J.,  said:  '*It  can- 
not be  tolerated  that  such  a  seizure 
shall  go  unrebuked.  The  officer  is  or 
should  be  a  minister  of  Justice,aot  of 
oppression;  and  he  should  execute 
«very  writ  put  into  his  hands  in  such 
a  manner  as  to  do  as  little  mischief 
to  the  debtor  as  possible."  Handy  «. 
•Clippert,  60  Mich.  866. 

*  See  ante,  g  766. 

4  McCoy «.  Brennan,  61  Mich.  862, 
1  Am.  81  Rep.  689;  Van  Dresor  «, 
King,  34  Penn  St.  201,  76  Am.  Dec. 
<48;    Dow  «.   Smith,  7  Vt.  466,  29 


Am.  Dec.  902;  Hall  «.  Penney,  11 
Wend.  (N.  T.)  44,  26  Am.  Dec.  601 ; 
State  V.  Moore.  19  Mo.  809.  61  Am. 
Dec.  668;  Stilson  «.  Gibbs,  68  Mich. 
280;  Spencer  «.  Brighton,  49  Me.  826; 
Mark's  Appeal,  84  Penn.  St.  86,  76 
Ajol  Dec.  681 ;  Bonnel «.  Dunn,  28  N. 
J.  L.  168;  Cornelian.  Ellis,  11  IlL 
686;  Freeman  «.  Smith,  80  Penn.  St 
264;  Stephens  «.  Lawson,  7  Biackf. 
(Ind.)  275;  Atkinson  v.  Qatcher,  23 
Ark.  101;  Peny  v.  Lewis,  49  Miss, 
448;  Handy  «.  Clippert,  60  Mich. 
866;  Scott  «.  Kenan,  94  N.  C.  296; 
McGuire  9.  Galligan,  67  Mich.  88. 

■  State  «.  Johnson,  12  AU.  840,  46 
Am.  Dec.  288. 

McCoy  V.  Brennan,  61  Mich.  862, 1 
Am.  St.  Rep.  689;  Wilson  v.  Ellis,  28 
Penn.  St  288.  See  Bonnel  «.  Dunn, 
29  N.  J.  L.  435;  McQee  v.  Anderson, 
1  B.  Mon.  (Ky.)  187, 36  Am.  Dec.  670| 
State  9.  Morgan,  8  Ired.  (N.a)  L.  186, 
88  Am.  Dec.  714. 

•  Stilson  «.  Gibbs,  68  Mich.  280. 
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•of  trespass,  case  or  trover,  or  their  equivalent  actions  nnder  the 
reformed  procedure.^ 

The  specific  articles  may,  likewise,  in  most  of  the  States,  be 
recovered  by  the  debtor  in  an  action  of  replevin.* 


1  Van  Dr^r  «.  King,  84  Penn  8t. 
201.  75  Am.  Dec.  643,  where  it  was 
•held  that  case  would  lie  as  well  as 
trespass.  In  an  exhaustive  note  to 
tills  case  it  is  said:  * 'At  common  law, 
■an  officer  who  disregards  a  debtor's 
exemption  right  properly  perfected, 
And  sells  the  property  without  allow- 
ing the  debtor  the  benefits  of  the  ex- 
•emption  statute,  is  a  trespasser,  and 
is  liable  to  the  debtor  in  an  action  of 
trespass.  Dow  «.  Smith,  7  Vt.  405, 
-29  Am.  Dec.  202;  Bonnell  v.  Dunn, 
28  N.  J.  L.  158;  Cornelia  9.  Ellis,  11 
111.  685;  Pace  v.  Vaugban,  6  Hi.  80; 
Wymond  •.  Amsbury,  2  Col.  218; 
Wilson  •.  EUis,  28  Penn.  St.  288; 
Freematf  •.  Smith,  80  Penn  St.  264; 
-Stephens  «.  Lawson,  7  Blackf.  (Ind.) 
^76;  Atkinson  «.  Gatcher,  28  Ark. 
101;  Hall  V.  Penney,  11  Wend.  44, 25 
Am.  Dec.  601;  see  Davis «.  Bryan, 
7  Terg.  (Tenn.)  88;  Hutchinson  «. 
€ampbell,  25  Penn.  St.  278;  Bean  v. 
Hubbard,  4  Cush.  (Masa)  85;  Con- 
nah  0.  Hale,  23  Wend.  466;  Perry  «. 
Lewis.  49  Miss.  448.  In  Vermont  it 
iias  been  held  that  case  will  not  lie, 
•bat  that  trespass  is  the  proper  form 
of  action.  The  decision  was  based 
•on  usage,  trespass  having  been  the 
form  always  used  in  that  state;  Dow 
4>,  Smith,  7  VU  465,  29  Am.  Dec.  202. 
The  principal  case  sufficiently  dem- 
onstrates on  principle  that  trespass  on 
the  case  will  lie.  In  Spencer  v, 
Brighton,  49  Me.  826,  the  action  was 
oase;  and  in  Mississippi,  the  statute 
makes  the  sheriff  liable  to  an  action 
•either  of  trespass  or  case;  Perry  v. 
Lewis,  49  Miss.  448.  In  Tennessee 
the  action  Is  brought  in  the  form  of 
irover;  McOoy  «.  Dail,  6  Baxt  187; 


Pollard  0.  Thomason,  5  Humph.  66; 
Wolfenbarger  e.  Standifer,  8  Sneed. 
661.  In  Williams  v.  Miller,  16  Conn. 
144,  the  action  was  trespass  with  a 
count  in  trover.  In  States  where  the 
common-law  forms  of  action  are  not 
retained,  the  action  will  be  an  ordinary 
action  for  damages.  Spencer  v. 
Long,  89  Cal.  700;  Fuller  e.  Sparks, 
89  Tex.  186.  In  Pennsylvania, where 
the  statute  does  not  exempt  specific 
property,  but  where,  on  demand,  it  Is 
the  duty  of  the  officer  to  allow  an 
exemption  of  a  specified  value,  the 
debtor  has  no  right  to  the  proceeds 
of  the  sale,  his  sole  remedy  being  an 
action  against  the  officer  for  the  tres- 
pass; Mark's  Appeal,  84  Penn.  St. 
86,  75  Am.  Dec.  631;  Hammer  «. 
Freese,  19  Penn.  St.  255;  Hatch  e. 
Bartle,  45  Penn.  St.  166;  Bonsall  e. 
Comly,  44  Penn.  St.  442." 

In  Michigan  the  action  is  usually 
case,  Stilson  v.  Gibbs,  58  Mich.  280, 
or  trover. 

<Goozen  e.  Phillips,  49  Mich.  7; 
Hutchinson  v.  Roe,  44  Mich.  889; 
Mazon  e.  Perrott,  17  Mich.  882,  97 
Am.  Dec.  191;  Wood  e.  Bresoahan, 
68  Mich.  614;  Vanderhorst  v.  Bacon, 
88  Mich.  669. 

In  the  note  to  75  Am.  Dea  648, 
above  quoted  from,  it  is  said:  "Upon 
the  question  whether  replevin  may 
be  maintained  against  an  officer  who 
takes  property  by  virtue  of  a  writ,  the 
cases  are  conflicting,  some  authori- 
ties holding  that  the  property  is  in 
the  custody  of  the  law,  and  hence  re- 
plevin will  not  lie  either  for  a  third 
person  whose  property  has  been 
taken  as  that  of  the  Judgment  debtor, 
or   for  the  Judgment  debtor  whose 
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In  the  case  of  the  homestead^  however,  the  rnle  is  different 
Such  a  sale  is  void  and  the  pretended  purchaser  gets  no  title. 
The  defendant's  damages,  if  any/  can  not  exceed  the  costs  and 
damages  which  he  may  sustain  by  reason  of  the  ofSeer's  neglect 
to  lay  off  to  him  his  homestead.* 

§  775.  Liability  for  Negleot  in  oaring  for  Property. — It  has 
been  seen  that  the  officer  owes  to  the  plaintiff  in  the  writ  the 
duty  to  exercise  reasonable  care  and  prudence  in  caring  for 
property  seized  upon  the  writ.  He  is  also  under  a  like  duty  to 
the  defendant.  For  there  may  be  many  cases  in  which  the 
defendant  will  be  entitled    to   have  the   property  restored  to 


exempt  property  has  been  taken; 
Kellogg  9.  Churchill,  2  N.  U.  412.  2 
Am.  Dec.  104;  GiBto.  Cole,  2  Noit& 
McC.  (8.  C.)  456,  10  Am.  Dec.  616; 
Smith  e.  Huntington,  8  N.  H.  76.  14 
Am.  Dec.  831;  Spring  9.  Bourland, 
11  Ark.  658,  64  Am.  Dec.  243.  Other 
authorities  maintain  that  a  third  per- 
son, whose  property  has  been  levied 
on,  may  replevy  it  out  of  the  hands 
of  the  officer  who  has  taken  it  under 
a  writ  against  another;  but  that  this 
remedy  does  not  lie  in  favor  of 
an  execution  defendant  whoce  ex- 
empt property  has  been  levied  on; 
Dunham  «.  Wyckofif.  3  Wend.(N.  Y.) 
280,  20  Am.  Dec.  695;  Bruen  o.  Og- 
den,  6  Halst.  (N.  J.)  870,  20  Am. 
Dec.  593;  Allen  «.  Crary,  10  Wend. 
(N.  Y.)  849,  25  Am.  Dec.  566;  Phil- 
lips e.  Harris,  8  J.  J.  Marsh.  (Ky.) 
122, 19  Am.  Dec.  166;  Clark  e.  Skin- 
ner, 20  Johns.  (N.  Y.)  465,  11  Am. 
Dec.  802;  Dearmon  o.  Blackburn,  1 
Sneed  (Tenn.)  390,  60  Am.  Dec.  160. 
The  rule  of  the  common  law,  that 
property  levied  on  under  execution  b 
in  eustodia  Ugu,  and  cannot  therefore 
be  replevied  from  the  possession  of 
the  levying  officer,  has  been  much 
modified  in  many  states  by  statutes 
and  codes  of  procedure,  which  per- 
mit thii  remedy  to  a  stranger  to  the 
writ  whose  property  has  been  levied 


on,  and  In  many  states  to  the  execu* 
tion  defendant  also,  whose  exempt 
property  has  been  taken.  And  even 
in  the  absence  of  statutes  of  this 
kind,  logic  and  law  would  permit 
this  remedy  to  the  debtor.  There 
are  many  authorities,  however, which 
deny  him  this  right.  This  subject  is 
discussed  in  the  notes  to  Dunham  t. 
Wyckoft,  20  Am.  Dec.  696-699;  Kel- 
logg «.  Churchill  2  Id,  105.  That 
the  debtor  may  maintain  replevin,  see 
the  late  cases:  Carlson  e.  Small.  82 
Minn.  492;  Frazier  «.  Syas,  10  Neb. 
115,  85  Am.  Rep.  466;  Douch  o. 
Rahner,  61  Ind.  64;  Chapin  e.  Hoel, 
11  m.  App.  809.  In  Mississippi,  it  is 
held  that  the  debtor's  statutory  rem- 
edy is  not  exclusive,  but  that  he  may 
maintain  replevin  if  he  choo£es» 
Ross  V.  Hawthorne,  56  Miss  551." 

1 A  complaint  alleging  that  a  sher- 
iff levied  upon  and  sold  the  home- 
stead of  the  plaintiff,  states  no  cause 
of  action.  **If  the  property  sold 
was  a  homestead,"  said  Tbrrt,  C.  J., 
"the  sheriff's  deed  conveyed  nothing; 
the  purchaser  at  such  sale  could  ac- 
quire no  right  to  the  property,  and 
the  plaintiff  suffer  no  injury."  Ken- 
dall V.  Clark,  10  Cal.  17,  70  Am.  Dec. 
691. 

>McCracken  «.  Adler,  98  N.  d 
400,  2  Am.  St.  Rep.  840. 
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hiniy  as  where  it  was  seized  without  cause,  or  where  before  its 
sale  the  debt  has  been  paid,  or  where,  when  seized  upon  mesne 
process,  the  plaintiff  fails  to  obtain  judgment.  In  such  cases, 
if,  through  the  negligence  of  the  officer,  the  property  has  been 
lost  or  injured,  he  must  answer  in  damages  to  the  owner.^ 

The  duty  of  the  officer  is  confined  to  the  keeping  of  the 
property,  and  he  should  not  therefore  ordinarily  use  the 
property,  as  to  work  a  horse  seized  upon  the  writ,*  and  such 
a  use,  where  the  property  has  been  injured,  or  it  has  been 
used  by  the  officer  for  his  own  benefit  or  that  of  some  person 
other  than  the  debtor,'  unless  justified  by  peculiar  circum- 
stances, has  been  held  to  render  the  officer  liable  as  a  trespasser 
aJ  initio.^  A  fortiori  would  this  be  true  if  he  cruelly  over- 
works an  animal  taken  on  the  writ.* 

§  776.  Iiiabilit>y  for  taking  insufioient  Seourity. — The  officer 
may  also  incur  liability  to  the  defendant  by  taking  insufficient 
bonds  or  other  securities  in  those  cases  in  which  the  law  has 
provided  that  such  security  shall  be  taken  for  the  defendant's 
protection,  as  in  an  action  of  replevin.  And  where  he  takes 
such  a  bond  as  the  statute  does  not  authorize,  or  fails  to  comply 
with  the  statutory  provisions  for  his  own  protection,  he  is  held  to 
assume  the  risk  himself.' 

§  777.  loabiUty  ibr  KlBoondaot  in  making  Sales.— The  de- 
fendant has  also  an  interest  in  the  manner  in  which  his  property 


I  As  in  Barrett  v.  White,  8  N.  H. 
210, 14  Am.  Dec.  862,  where  the  sher- 
iff uDnecessarily  removed  hay  and 
grain  seized  by  him,  in  the  night 
time  and  in  bad  weather,  whereby  it 
was  greatly  injured  and  wasted; 
or  in  Snydacker  «.  Brosse,  51  III. 
857,  99  Am.  Deo.  551,  where  the 
officer  handled  household  goods, 
seized  by  him,  in  a  rough  and  reck- 
less manner,  and  carried  them  away 
exposed  to  a  severe  rain,  by  means  of 
which  they  were  injured. 

See  also  Abbott  v.  EimbaU,  19  Yt 
651,  47  Ajol  Dec.  708;  Hale  9.  Hunt- 
ley, 21  Yt  152;  Nutte.  Wheeler,  80 


Yt.  489;  Tinker  e.  MorriU,  89  Yt. 
482;  Buck  9.  Ashley,  87  Yt.  478. 

Officer  is  liable  where  he  so  care- 
lessly keeps  the  property  that  it  Ib  lost. 
Conover  «.  Commonwealth,  2  A.  K. 
Marsh.  (Ky.)  566,  12  Am.  Dea  461. 

Officer  is  liable  who  fails  to  reason- 
ably supply  impounded  animals  with 
food  and  water.  Adams  e.  Adams,  18 
Pick.  (Mass.)  884. 

'Bushey  e.  Raths,  45  Mich.  181. 

'And  only  in  such  cases,  Paul  «. 
Slason,  22  Yt.  281,  54  Am.  Dec.  75. 

«Lamb  «.  Day,  8  Yt.  407,  80  Am. 
Dec.  479. 

•  Briggs  «.  Gleason,  29  Yt.  78. 

•Fletcher*.  Lee,  65  Mich.  557. 
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shall  be  sold  by  the  officer  in  pnrsnance  of  a  writ  against  him. 
That  interest  is,  if  the  property  is  to  be  sold  at  all,  that  it  be 
sold  at  the  proper  time  and  place,  on  due  notice,  and  that  no 
more  shall  be  sold  than  is  sufficient  to  satisfy  the  writ  The 
officer,  too,  can  jastify  any  sale  only  by  his  writ  and  if  he  does 
an  act  which  the  writ  will  not  jastify,  he  is  as  to  that  a  tres- 
passer and  may  become  a  trespasser  a&  initio. 

Hence  if  the  officer  sells  without  giving  the  notice  required 
by  law,^  or  if  he  sells  the  property  at  a  different  time*  or 
place '  from  that  named  in  the  notice  without  adjournment  to 
such  time  or  place  or  without  the  consent  of  the  execution  deb- 
tor, or  if  he  sells  more  than  enough  to  satisfy  the  claim  and 
costs,^  or  if  he  himself  becomes  the  purchaser,*  he  is  liable. 

§  778.  Liability  for  other  Abuses  of  Prooess. — On  similar 
grounds,  it  is  said,*  an  officer  becomes  responsible  in  damages 
for  abase  of  process,  or  is  a  trespasser  a&  initio  by  reason  of 
such  abuse,  who  omits  to  give  an  impounded  beast  reasonable 
food  and  water  while  under  his  care,^  or  who  stays  too  long 
in  a  store  whore  he  has  attached  goods,'  or  keeps  a  keeper  too 
long  in  possession  of  attached  property,*  or  who  places  in  a 
dwelling  house  an  unfit  person  as  keeper,  against  the  owner's 
remonstrance.'* 

So  the  officer  is  liable  fpr  an  abuse  of  process  who  unneces- 
sarily makes  a  levy  in  the  night  time  or  accompanies  his  act  with 
violence,  insnlt,  or  oppression." 


1  Hayes  v.  Bazzell,  60  Me.  205; 
Sawyer  «.  Wilson,  61  Me.  629;  Car- 
rier V.  Esbaugh,  70  Penn.  St.  289; 
Freeman  •.  Leonard,  99  N.  G.  274. 

*  Smith  V,  Gates,  21  Pick.  (Mass.) 
55;  Pierce  «.  Benjamin,  14  Picls. 
(Mass.)  866. 

*Ha1i  «.  Ray,  10  Yt  576,  94  Am. 
Dec.  440.  See  also  BTarts  •.  Bur- 
gess, 48  y  t.  208. 

« Aldredv.  Constable,  6  A.  &  E.  (N. 
8.)  870,  881  ;  Stead  •.  Gascoigne,  8 
Taunt.  526;  Sborland  ••  Govett,  5 
B.  &  0.  485. 

'Giberson  •.  WUber,  2K.  J.  410. 


•  C.  Allbn,  J.,  in  Wood  •.  GraTes, 
144  Mass.  865,  59  Am.  Rep.  95. 

T  Adams  «.  Adams,  18  Pick.  (Masa) 
884. 

•  Rowley  «.  Rice,  11  Mete.  (Mass.) 
887;  Williams  «.  Powell,  101  Mass. 
467,  8  Am.  Rep.  896;  Davis  •.  Ston^ 
120  Mass.  228. 

•Cutter  •.  Howe.  122  Mass.  541. 

**  Malcom  v.  Spoor,  12  Mete.  (Mass.) 
279,  46  Am.  Dec.  675. 

"McElbenny  •.Wylie,88trob.  (N. 
C.)  284,  49  Am.  Dec.  643;  Barrett  «. 
Wbite,  8  N.  H.  210, 14  Am.  Dec 
852;  Beaird  «.  Foreman,  Breese,  (DL) 
808, 12  Am.  Dea  197. 
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§  779.  lilability  tat  onlawftQly  Breaking  into  the  Dwelling* 
iiouse. — ^Everj  man's  dwelling-house,  or,  as  it  is  often  termed  in 
the  common  law,  his  castle,  affords  to  him  certain  privileges 
which  the  officer  must  respect.  **  A  dwelling  house,"  says  Mr. 
Bishop,  ^^  is  the  apartment,  building  or  cluster  of  buildings  in 
which  a  man  with  his  family  resides.'' '  The  privacy  and  seclu- 
sion of  this  dwelling-house,  not  even  the  law  may,  in  many  cases, 
invade. 

Thus  ail  officer  armed  with  civil  process  may  not,  in  general, 
break  and  enter  the  outer  walls  or  doors  of  the  dwelling-house 
for  the  purpose  of  executing  the  writ,  as  to  arrest  the  occupant, 
levy  an  execution  upon  his  goods  or  serve  upon  liim  process  for 
his  appearance  as  a  witness  or  a  party  to  legal  proceedings ;  and 
if  the  officers  fails  to  respect  this  privilege,  he  is  liable  as  a  tres- 
passer.* 

The  privilege  of  the  dwelling-house  does  not,  however,  extend 
to  the  case  of  an  officer  armed  with  a  lawful  writ  for  the  dispoe- 
session  of  the  occupant,*  nor,  in  most  States,  by  statute,  to 
the  seizure  upon  a  writ,  as  of  replevin,  of  specific  goods  therein 
•contained.    Neither  does  it  prevent  the  breaking  to  search   a 


>  Bishop  on  Statutoiy  Crimes,  g  878. 

The  privilege,  however,  does  not 
<«xtend  to  stores,  bams  or  other  build- 
ings  disconnected  from  the  dwelling- 
honse,  and  forming  no  part  of  the 
•corlitage:  Haggerty  •.  Wilber,  16 
Johns.  (N.  T.)  286,  8  Am.  Dec.  821; 
Burton  «.  Wilkinson,  18  Yt.  186,  46 
Am.  Dec  145;  Penton  •.  Browne,  1 
Sid.  181,  186. 

When  distinct  portions  of  the  same 
building  are  nsed  for  a  store  and  for 
a  dwelllng-honse,  and  have  a  com- 
mon outer  entrance,  an  officer  in  serv- 
ing process,  0,  g,  %  writ  of  attach- 
ment, may  break  the  door  to  reach 
the  goods  in  the  store:  Steams  «. 
Yinoent,  60  Hich.  200,  45  Am.  Rep. 
87.  The  question  is  here  fully  and 
clearly  discussed  by  Ooolbt,  J. 

To  the  same  effect:  Solinsky  «.  Lin- 
•coln  Savings  Bank,  85  Tenn.  869,  4 
B,  W.  Rep.  836. 


But  the  rule  is  otherwise  where  the 
same  room  Is  used  both  as  store  and 
dwelling:  Welsh  e.  Wilson,  84  Minn. 
92,  24  N.  W.  Rep.  827. 

*Semayne's  Case,  6  Ooke  91,  1 
Smith's  Lead.  Cas.  (9  Am.  Bd.)  228; 
Snydacker  •.  Brosse,  51  Dl.  857,  99 
AuL  Dec.  551;  Usley  v,  Nichols,  12 
Pick.  (Mass.)  270,  22  Am.  Dee.  425; 
Burton  v.  Wilkinson,  18  Yt.  186,  46 
Am.  Dec.  145;  Swain  «.  Mlzner,  8 
Gray  (Mass.)  182,  69  Am.  Dec.  244; 
Keith  e.  Johnson,  1  Dana  (Ey.)  604^ 
25  Am.  Dea  167;  Hooker  0.  Smith,  19 
Yt  161,  47  Am.  Dec.  679;  People  9. 
Hubbard,  24  Wend.  (N.  Y.)  869,  86 
Am.  Deo.  628;  Boggs  «.  Yandyke,  8 
Harr.  (Del.)  288;  Oalvert «.  Stone,  10 
B.  Mon.  (Ky.)  152;  Chirtis  e.  Hub- 
bard, 4  Hill  (N.  Y.)  487,  40  Am.  Dec. 
292. 

•  Semayners  dase,  5  Ooke  91. 
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particular  dwelling-honse  npon  a  lawful  Bearch  warraDt  which 
describes  it.^ 

In  the  case  of  criminal  process  the  privilege  does  not  exist  for 
obvious  reasons  of  public  policy.*  In  snch  cases,  "the  right  to 
break  oater  doors  to  make  an  arrest  extends,"  says  Mr.  Bishop/ 
"to  every  sort  of  indictable  wrong  where  the  arresting  party  is 
acting  under  a  lawful  warrant,  and  to  all  lawful  arrests  for 
past  offences,  whether  by  officers  or  private  individuals.  It 
also  extends  to  processes  for  legislative  contempts  and  contempts 
to  the  ordinary  courts  of  justice." 

The  officer  may  also  lawfully  break  in  to  effect  the  re-arrest 
of  one  lawfully  arrested  out  of  the  dwelling-house  upon  civil  or 
criminal  process  who  has  escaped  and  fled  thither  for  protec- 
tion ;  *  and  having  once  gained  lawful  admission  and  begun  the 
service  of  his  process,  he  may,  if  ejected,  lawfully  break  in  to 
complete  it; '  or,  if  locked  in,  he  may  break  out  or  others  may 
break  in  to  rescue  him.* 

The  privilege  is,  however,  confined  to  the  outer  doors  and 
walls  only,  and  if  the  officer  has  once  gained  peaceable  admission 
through  the  outer  door,  he  may  then  lawfully  break  inner  doors^ 
closets,  trunks  and  other  inclosures  to  complete  the  execution  of 
his  process.' 

Before  breaking  either  inner  or  outer  doors,  the  officer  must 
make  known  his  business  and  demand  admission,' 


1  Cooper «.  Booth.  8  Esp.  185;  Bell 
«.  Clapp,  10  Johns.  (N.  Y.)  263,  6  Am. 
Dec.  839.  See  also  Eneas  «.  Filler,  3 
Serg.  &  R.  (Penn.)  263. 

s  Semayne*8  Case,  5  Coke  91;  Lau- 
nock  9.  Brown,  2  B.  &  Aid,  592;  Bur- 
dett  9.  Abbott,  14  East  1,  157;  Haw- 
kins 0.  Commonwealth,  14  B.  Mon. 
(Ky.)  895,  61  Am.  Dec.  147;  Com- 
monwealth 0.  Reynolds,  120  Mass. 
190,  21  Am.  Rep.  510;  Eneas  «.  Fit. 
ler.  2  Serg.  &  R.  (Penn.)  268;  State  «. 
Shaw,  1  Root  (Conn.)  134;  Eelsy  o. 
Wright,  1  Root,  ^\  State  v.  Smith,  1 
N.  H.  846;  Barnard  «.  Bartlett,  10 
Cush.  (Mass.)  501,  57  Adl  Dec.  128. 

*  Bishop  on  Crim.  Proc.  I  g  196. 

4  Qenner  «.  Sparkes,  1  Salk.  79,  6 


Mod.  178;  Oystead  v.  Shed,  18  Masa» 
520, 7  Am.  Deo.  172;  Allen  v.  Martin, 
10  Wend.  (N.  Y.)  800,  25  Am.  Dec. 
564. 

*  Sandon  v.  Jer^is,  4  Jur.  (N.  S.> 
787,  5  Id.  860;  Allen  «.  Martin,  10- 
Wend.  (N.  T.)  800.  26  Am.  Dec.  56i. 

•  White  «.  WilUhire,  Cro.  Jac  555. 
T  Lee  9.  Gansell,  Cowp.  1;  Lloyd  «. 

Sandilands,  8  Taunt.  250;  Hutchi- 
son «.  Birch,  4  Taunt.  620;  State  «. 
Thackam,  1  Bay  (S.  C.)  858:  Wil- 
liams V.  Spencer,  5  Johns.  (N.  T.> 
852 ;  Prettyman  «.  Dean»  2  Harr.  (Del). 
494 

^Launock  •.  Brown,  8  Bam.  A 
Aid.  592;  Ratcliffe  v.  Burton,  8  Boa. 
&  P.  229;  Semayne's  Case,  5  Coke  91; 
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§   779. 


To  coDStitnte  a  breaking  it  is  not  necessary  that  the  door  be 
locked;  it  is  sufficient  if  it  is  closed.  Opening  the  closed  door, 
as  by  lifting  the  latch,  is  then  a  breaking,^  although  the  owner 
may  be  absent/  and  makes  the  officer  a  trespasser  if  it  be  not 
anthorized. 

The  dwelling-honse  of  a  third  person  affords  no  protection 
to  the  defendant ;  for  the  officer,  being  denied  admission  upon 
proper  notice  and  demand,  may  lawfully  break  into  the  dwelling- 
honse  of  A.  to  arrest  B.  on  civil  or  criminal  process,  or  to  seize 
the  goods  of  B.  therein  contained.*  The  officer  can,  however, 
it  is  held,  justify  the  breaking  of  the  door  of  third  persons  only 
by  the  event  of  finding  therein  the  goods  of  the  defendant,^  and 
the  same  ruling  has  been  made  in  respect  to  warrants  for  the 
arrest  of  the  person '  though  the  better  authorities  do  not,  in 
criminal  cases  at  least,  so  confine  the  privilege  but  justify  the 
officer  if  he  had  reasonable  grounds  to  believe  the  defendant  to 
be  therein  although  the  fact  ,be  otherwise.* 

By  the  early  English  cases,  though  the  officer  unlawfully 
broke  doors  to  make  a  levy  and  thus  made  himself  a  trespasser, 
yet  the  levy  was  held  good,^  but  this  distinction  has  been  repu- 
diated in  the  United  States  and  the  levy  is  held  void.* 


Burdett  v,  Abbott,  14  East.  1,  168; 
Commonwealth  v,  Reynolds,  120  Mass. 
190,  21  Am.  Rep.  510;  Hawkins  «. 
Commonwealth,  14  B.  Mon.  (Ey.)895, 
61  Am.  Dec.  147. 

I  Ratclifle  v.  Burton,  8  Bos.  &  Pal. 
228;  Lee  o.  Gansel,  1  Cowp.  1;  Pen- 
ton  «.  Brown,  1  Eeb.  698;  Curtis  v. 
Hubbard.  1  Hill  (N.  T.)  887,  4  Id, 
487,  40  Am.  Dec.  292. 

•  Curtis  «.  Hubbard,  1  Hill  (N.  T.) 
887. 

'Semayne's  Case,  5  Coke  91;  Oys- 
lead  9.  Shed,  18  Mass.  520, 7  Am.  Dec. 
172;  Commonwealth  v,  Reynolds,  120 
Haas.  190,  21  Am.  Rep.  510;  Haw- 
kins 9,  Commonwealth,  14  B.  Mon. 
(Ey.)  895,  61  Am.  Dec.  147;  State  «. 
Shaw,  1  Root  (Conn.)  184;  Eelsy  v. 
Wright,  1  Root  88;  State  «.  Smith,  1 
K.  H.  846;  Keith  «.  Johnson,  1  Dana 


(Ey.)  605, 25  Am.  Dec.  167;  De  Graf- 
f enreid  «.  Mitchell,  8  McCord  (&  C.) 
506, 15  Am.  Dec.  648. 

Under  this  rule,  not  only  the  owner, 
but  his  children  and  domestic  servants 
and  permanent  boarders  are  entitled 
to  the  protection  of  the  dwelling- 
house  :Oystead  «.  Shed,  18  Mass.  520, 
7  Am.  Dec.  172. 

« Johnson  «.  Leigh,  1  Marsh  565; 
Morrish  «.  Murrey,  18  Mees.  &  W. 
62;  Ratclifl  «.  Burton,  8  B.  &  P.  229; 
Cooke  «.  Birt,  6  Taunt.  765. 

■  Hawkins  «.  Commonwealth,  14 
B.  Mon.  (Ey.)  895,  61  Am.  Dec,  147. 

•  Commonwealth  v.  Reynolds.  120 
Mass.  190,  21  Am.  Rep.  510;  Com- 
monwealth V.  Irwin,  1  Allen  (Mass.) 
587. 

Y  Semayne's  Case,  5  Coke  91. 

•nsley    «.     Nichols,     12    Rck. 
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0.  To  Strangen  to  the  Writ 

§  780.  In  generaL — The  officer  derives  his  anihority  to  inter- 
fere with  the  goods  or  person  of  any  one  only  from  his  writ, 
and  the  writ  confers  anthority  to  seize  the  body  or  the  goods  of 
no  one  but  the  defendant  Darned  therein.  Any  interference, 
therefore,  with  the  person  or  the  property  of  a  stranger,  unless 
it  be  caused  by  the  act  of  the  stranger  intervening  between  the 
officer  and  the  lawful  execution  of  his  writ,  makes  the  officer 
a  trespasser.  Hence — 

§  781.  laability  for  Arrest  upon  Warrant  against  another.— 
If  the  officer  having  a  warrant  for  the  arrest  of  one  person 
arrests  another,  though  of  the  same  name,*  he  is  liable  to  the  lat- 
ter,* unless  the  mistake  was  caused  by  the  act  or  statement  of  the 
person  arrested.*  So  is  he  liable  where  he  arrests  the  right  per- 
son, but  by  the  wrong  name,  unless  it  be  shown  that  he  was 
known  by  one  name  as  well  as  by  the  other.* 

§  782.  lability  for  taking  Goods  of  one  Person  on  Writ 
against  another* — So  the  officer  will  be  liable  if  he  takes  the 
goods  of  one  person  upon  a  writ  against  another.* 


(Mass.)  370, 22  Am.  Dec.  425  (explain- 
ing the  dictum  to  the  contrary  of  Pab- 
SONS,  0.  J.,  in  Wldgery  «.  Haskell,  6 
Mass.  155,  4  Am.  Dec.  41 ;  People  o. 
Hubbard,  24  Wend.  (N.  Y.)  369,  85 
Am.  Dec.  628;  Curtis  «.  Hubbard,  4 
Hill  (N.  T.)  487,  40  Am.  Dec.  292; 
Closson  9.  MorriBon,  47  N.  H.  482, 
98  Am.  Dec.  459. 

*  Jarmain  «.  Hooper,  6  M.  &  G. 
827,  847. 

*  Formwalt  «.  Hylton.  66  Tex.  288; 
Hays  «.  Creary,  60  Tex.  445;  Comer 
V,  Enowles,  17  Eans.  486. 

*  Price  «.  Harwood,  8  Camp.  108 
(as  where  the  person  arrested  asserts, 
when  asked,  that  he  is  the  person  de- 
scribed); Formwalt  9.  Hylton,  66  Tex. 
288. 

«  Johnston  «.  Riley,  18  Ga.  97;  Gris- 
wold  V.  Sedgwick,  6  Cow.  (N.  Y.) 
456,  a  0.  1  Wend.  126;  Meado.  Haws, 


7  Cow.  (N.  T.)  832;  McMahan  «. 
Green,  84  Yt  69,  80  Am.  Deo.  665; 
Shadgett  •.  dipson.  8  East  828;  H<^e 
«.  Bush,  1  Man.  &  G.  784;  Kelly  a 
Lawrence,  8  H.  &  0. 1. 

•  Allen  «.  Craiy,  10  Wend.  (N.  Y.) 
849,  25  Am.  Dec.  566;  Bnien  «.  Og- 
den.  6  Halst  (N.  J.)  370. 20  Am,  Dec 
593;  Fonda  v.  Van  Home,  15  Wend. 
(N.  Y.)  631,  80  Am.  Dec.  77;  Forsythe 
«.  Ellis,  4  J.J.  Marsh.  (Ky.)  298,  20 
Am.  Dec.  218;  Jamison  «.  Hendricks, 
2  Blackf.  (Ind.)  94,  18  Am.  Dec.  181; 
Phillips  «.  Hall,  8  Wend.  (N.  Y.)610, 
24  Am.  Dec.  108;  Symonds  «.  Hall, 
87  Me.  854, 59  Am.  Dec.  53;  Lentz  e. 
Chambers,  5  Ired.  (N.  C.)  L.  587,  44 
Am.  Dec.  68;  Pascal  o.  Ducros,  8 
Rob.  (La.)  112, 41  Am.  Dec.  294;  Du- 
perron  «.  Van  Wickle,  4  Hob.  (La.) 
39,  89  Am.  Dec.  509;  Oyerby  «.  Mo- 
Gee,  15  Ark.  459,  68  Am.  Dec.  49; 
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If  the  goods  of  a  stranger  have  been  negligently  or  franda* 
lently  so  commingled  with  the  goods  of  the  defendant  that  the 
officer  can  not  distinguish  them  and  the  owner  does  not  identify 
them,  the  oflScer  may  lawfnlly  seize  the  whole  mass  and  hold  it 
until  the  stranger  to  the  writ  identifies  and  demands  his  own/ 
Bat  the  officer  must  distinguish  them  if  he  can,'  and  he  will  not 
be  justified  in  seizing  the  whole  if  the  owner  be  present  and 
offers  to  select  his  own.* 

So  in  executing  writs  against  one  of  two  or  more  co-tenants, 
though  the  officer  may  lawfully  take  into  his  possession  and  hold 
until  the  sale  the  whole  of  the  common  property/  he  can  legally 
sell  only  the  interest  of  the  defendant  therein,  and  if  he  sells 
the  entire  interest  he  will  be  liable  to  the  other  co-owners.' 

The  liability  of  the  officer  may  be  enforced  in  an  action  of 
trespass  or  trover,'  or,  except  in  the  case  of  co-tenants  or  other 


State  V.  Gonover,  4  Dutch.  (N.  J.)  324. 
78  Am.  Dec.  54;  Hanchett  «.  WU- 
Hams,  24  III.  App.  56;  State  «.  Hope, 
88  Mo.  480;  Screws  «.  Watson,  48 
Ala.  628:  Duke  «.  Yincent,  29  Iowa 
808;  Wintringham  «.  Lafoy,  7  Cow. 
(N.  Y.)  785;  Wellman  v.  English,  88 
Cal.  588. 

I  Smith  «.  MorriU,  56  Me.  566; 
Tates  «.  Wormell.  60  Me.  495;  Shum- 
way  «.  Butter,  8  Pick.  (Mass.)  447, 19 
Adl  Dec.  840;  Overby  «.  McGee,  15 
Ark.  459,  68  Am.  Dec.  49;  Bond  v. 
Ward,  7  Mass.  128,  5  Am.  Dec.  28. 

>  Carlton  9.  Davis,  8  Allen  (Mass.) 
94;  Smith  v.  Sanborn,  6  Qray  (Mass.) 
184. 

*  Tates  V.  Wormell,  60  Me.  495. 

*  See  Freeman  on  Cotenancy  and 
Partition,  §g  214,  215;  Caldwell  v. 
Anger,  4  Minn.  217,  77  Am.  Dec.  515; 
Welch  V.  Clark,  12  Vt.  686,  86  Am. 
Dec.  868;  Waddell  •.  Cook,  2  Hill 
(N.  T.)  47,  87  Am.  Dec.  872;  Reed  v. 
Shepardson,  2  Yt.  120,  19  Am.  Dec. 
697;  Heald  v.  Sargeant,  15  Yt  506, 40 
Am.  Dec.  694;  Bernal «.  Hovious,  17 
Cal.  547,  79  Am.  Dec.  147:  Yeach  «. 
Adams,  51  Cal.  611;  Branch  v,  Wise- 


man, 51  Ind.  8;  Pettingill  9.  Bartlett, 
1  N.  H.  87;  Blevins  v.  Baker,  11  Ired. 
(N.  C.)  291;  Haskins  «.  Everett,  1 
Sneed  (Tenn.)  581;  Waldman  «.  Bro- 
der,  10  Cal.  878;  Walsh  v.  Adams,  }^ 
Denio  (K.  T.)  125:  Phillips  «.  Cook, 
24  Wend.  (N.  Y.)  889;  Whitney  «. 
Ladd,  10  Yt.  165;  Brown  «.  Lane,  19 
Tex.  208;  Conyerae  «.  McKee,  14 
Tex.  80. 

i  Waddell  «.  Cook,  2  HiU  (N.  Y.) 
47,  87  Am.  Dec.  872;  Smyth  «.  Tank- 
ersley,  20  Ala.  212,  56  Am.  Dec.  198; 
White  9.  Morton,  22  Yt.  15,  52  Am. 
Dec.  75;  Rains  «.  Mcl9airy,4  Humph. 
(Tenn.)  856,  40  Am.  Dec.  651;  Heald 
V.  Sargeant,  15  Yt.  506,  40  Am.  Dec. 
694;  Lothrop  o.  Arnold,  25  Me.  196, 
48  Am.  Dea  256;  Edgar  «.  Caldwell, 
Morris  (Iowa)  484;  Neary  v.  Cahill,  20 
111.  214;  Sheppard  v.  Shelton.  84  Ala. 
652;  Melville  «.  Brown,  15  Mass.  82; 
Moulton  «.  Robinson,  27  N.  H.  550; 
Mussey  v,  Cummings,  84  Me.  74; 
Frisbee  «.  Langworthy,  11  Wis.  875. 

•  See  cases  cited  in  preceding  note. 

Bat  in  Heald  «.  Sargeant,  15  Yt. 
506,  40  Am.  Dec.  694,  it  was  held, 
contrary  to  the  great  majority  of  the 


519 


i  788. 


THE  LAW  OF  0FFI0B8  AKD  OFFIOEBS.  [Book  lY. 


owners  of  an  undivided  interest/  recovery  of  the  specific  property 
may  be  had  by  an  action  of  replevin.* 

The  measare  of  damages  is  ordinarily  the  value  of  the  goods 
taken,  with  interest/  bnt  compensation  may  also  be  had  for  ele- 
ments of  aggravation  or  oppression  where  they  are  present* 
Bnt  the  officer  may  show  matters  in  mitigation,  as  that  the  goods 
were  afterwards  seized  and  sold  upon  another  and  valid  writ 
against  the  owner,*  or  that  upon  the  sale  they  were  bid  in  for 
the  owner  at  an  nndervalne.* 

The  seiznre  and  sale  of  the  goods  of  one  person  upon  a  writ 
against  another  is,  as  has  been  seen,  held  to  be  snch  a  breach  of 
the  officer's  duty  as  to  render  liable  the  sureties  upon  his  official 
bond.' 

§  783.  Liability  for  Levy  on  mortgaged  Property. — Analo- 
gous to  the  subject  of  the  last  section  is  that  of  the  levy  upon 
mortgaged  chattels.  Under  the  statutes  or  decisions  of  many  of 
the  States  the  interest  of  the  mortgagor  in  such  chattels  may  law- 
fully be  seized  and  sold  upon  a  proper  writ  against  him,*  but  no 
more  than  his  interest  can  be  sold,  and  the  officer  will  be  liable 
to  the  mortgagee  if  he  ignores,  denies  or  refuses  to  respect  the 
latter's  claim.' 


cases,  that  the  officer  could  not  be 
held  liable  as  a  trespasser  ab  initio. 

1  Hackett  «.  Potter,  181  Mass.  50; 
Kimball  o.  Thompson,  4  Gush. (Mass.) 
447,  60  Am.  Dec.  709;  Hart  «.  Fitz- 
gerald,  2  Mass.  609,  8  Am.  Dec.  75; 
Eindy  v.  Green,  82  Mich.  810;  Price 
«.  Talley,  18  Ala.  21;  Parsons  v. 
Boyd,  20  Ala.  112;  Miller  o.  Eatman, 
11  Ala.  609;  BeU  v.  Hogan,  1  Stew. 
(Ala.)  686;  Frierson  «.  Frierson,  21 
Ala.  549. 

*  Carew  «.  Matthews,  41  Mich.  576; 
Cooper  «.  Tompkins,  48  Mich,  406; 
Heyman  o.  Covell,  44  Mich.  832 
(which  maintain  the  right  to  bring 
replevin  in  a  State  court  against  a 
United  States  Marshal);    Gimble  v. 


Ackley,  12  Iowa  27;  Smith  «.  Mont- 
gomery, 6  Iowa  870;  Thompson  t. 
Button,  14  Johns.  (N.  Y.)  84. 

•  See  Sutherland  on  Damages,  YoL 
III.  pp.  487-587. 

« Pascal  «.  Ducros,  8  Rob.  (La.) 
112, 41  Am.  Dec.  294. 

•  Curtis  9.  Ward,  20  Conn.  204. 

•  Forsyth  «.  Matthews,  14  Penn. 
St.  100,  58  Am.  Dec.  522. 

TSee  ante,  §284. 

•  Cary  «.  Hewitt,  26  Mich.  228;  Ma- 
comber  «.  Sazton,  28  Mich.  516; 
Smith  «.  Judge,  58  Mich.  660;  Dag- 
gett «.  McClintock,  56  Mich.  51; 
Haynes  «.  Leppig,  40  Mich.  602. 

•  Williams  o.  Raper,  67  Mich.  427. 
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18.     Tom  Officers. 

§  784.  Liability  for  not  Levying  Tax — The  amount  which 
fihall  be  raised  by  tax  in  any  given  locality  at  a  certain  time  is 
usually  a  matter  left  to  the  discretion  of  the  officers  to  whom 
that  subject  is  by  law  entrnsted,  but  there  are  cases  in  which  the 
duty  to  levy  a  specific  tax  becomes  a  fixed  and  imperative  one, 
as  where  it  has  been  directed  to  be  done  by  a  court  of  competent 
jurisdiction  for  the  purpose  of  paying  a  judgment  recovered 
against  the  municipality. 

In  such  a  case  the  act  becomes  one  of  a  purely  ministerial 
nature,  and  the  officer  is  liable  for  its  non-performance  as  in 
other  cases  of  a  like  kind.  Thus  in  the  leading  case  ^  upon  this 
subject,  it  was  said  by  the  Supreme  Oonrt  of  the  United  States, 
speaking  through  Mr.  Justice  Swatnb  :  ^^The  rule  is  well  settled 
that  where  the  law  requires  absolutely  a  ministerial  act  to  be 
done  by  a  public  officer,  and  he  neglects  or  refuses  to  do  such 
act,  he  may  be  compelled  to  respond  in  damages  to  the  extent  of 
the  injury  arising  from  his  conduct  There  is  an  unbroken  cur- 
rent of  authorities  to  this  effect.  A  mistake  as  to  his  duty  and 
honest  intentions  will  not  excuse  the  offender.  The  question  of 
the  rule  by  which  the  measure  of  damages  is  to  be  ascertained  is 
not  before  us,  and  we  do  not  feel  ^led  upon  to  express  any 
opinion  upon  the  subject.'' 

§  785.  Same  Sul^jjeot— The  Measure  of  Damages. — ^Tne  ques- 
tion of  the  measure  of  damages  arose,  however,  in  the  saine 
court,  a  few  years  later,  and  the  court  then  held  that  the  plain- 
tiff was  entitled  to  recover  the  actual  damages  which  he  had  sus- 
tained, as  '^  the  expense  and  cost  of  the  vain  effort  to  have  the 
judgment  placed  on  the  tax  list ;  the  loss  of  the  debt,  if  it  had 
been  lost ;  any  impairment  of  the  efficiency  of  the  tax  levy,  if 
such  there  had  been ;  in  short,  any  conceivable  actual  damage," 
but  that  in  the  absence  of  any  proof  of  actual  damage,  the 
defendants  were  liable  to  nominal  damages  and  costs,  and  no 

more." 

The  court,  through  Mr.  Justice  Miller,  said  :     "  There  is  no 

I  Amy  «.  Bupervisors,  11  WaU.  (U.         •  Dow  v.  Humbert,  91  U.  8.  291 
&)186. 
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profit  in  the  ofiice  itself.  It  is  nndertaken  mainly  from  a  sense 
of  public  dnty ;  and,  if  there  be  any  compensation  at  all,  it  is 
altogether  disproportionate  to  the  responsibility  and  tronble 
assumed.  They  are  in  no  sense  the  agents  of  creditors,  and 
receive  no  compensation  from  holders  of  judgments  or  other 
claims  against  the  town  for  the  collection  and  payment  of  their 
debts.  There  are  no  prisons  under  their  control,  no  prisoners 
committed  to  their  custody,  no  j>OMe  oomitatus  to  be  brought  to 
their  aid  ;  but  without  reward,  and  without  special  process  of  a 
court  to  back  them,  they  are  expected  to  levy  taxes  on  the  reluo- 
tant  community  at  whose  hands  they  hold  the  ofSce.  To  hold 
that  these  humble  but  necessary  public  duties  can  only  be  under- 
taken  at  the  hazard  of  personal  liability  for  every  judgment 
which  they  fail  to  levy  and  collect,  whether  through  mistake,, 
ignorance,  inadvertence,  or  accident,  as  a  sheriff  is  for  an  escape,, 
without  any  proof  that  the  judgment  creditor  has  lost  his 
debt,  or  that  its  value  is  iu  any  manner  impaired,  is  a  doctrine 
too  harsh  to  be  enforced  in  any  court  where  imprisonment  for 
debt  has  been  abolished."  ^ 

§  786.     Same  Sul]rieot--A0tion  may  be  brought  in  foreign  State. 

— And  not  only  may  an  action  be  maintained  against  the  ofiicer 
who  neglects  or  refuses  to  levy  the  tax  as  it  was  his  duty  to  do, 
but  in  a  late  case '  in  Missouri  it  is  held  that  the  action  may 
be  sustained  in  the  courts  of  one  State  against  the  officer  of 
another  State,  the  court  having  acquired  jurisdiction  of  the 
person. 

The  court  distinguish  the  case  from  those  in  which  the  right 
of  action  depends  upon  a  local  statute,'  saying,  ''The  right  of 
action  against  a  ministerial  officer  for  a  violation  or  neglect  of 
duty  by  one  injured  in  consequence  thereof  is  a  different  matter. 
The  common  law  gave  the  party  aggrieved  an  action  against  the 
officer  in  such  case.  There  is  authority^  for  the  broader  position 
that  '  wherever,  by  either  the  common  law  or  the  statute  law 
of  a  State,  a  right  of  action  has  become  fixed,  and  a  legal  lia- 

1  Clark  9,  Miller, 54  N.  T.  528,  was  •As  in  Yawter  «.  Missouri  Paciflo 

disapproved,  and   People  v.  Super-  Ry.  Oo.  84  Mo.  S79,  54  Am.   Rep. 

visors,  28  N.  T.  112,  was  approved.  105. 

•St.  Joseph  Ins.  Co.  «.  Leland.  90  «Dennicko.  Railroad,  108 U.  8. 18- 
Mo.  177,  59  Am.  Rep.  9. 
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bility  incurred,  that  liability  may  be  enforced  and  the  right  of 
actipn  pursaed,  in  any  court  which  has  jurisdiction  of  such  mat* 
ters  and  can  obtain  jurisdiction  of  the  parties.'  "  * 

§  787.  Inability  for  Mse  BeturiL — Whether  a  collector  of 
taxes  may  be  held  liable  for  a  false  return  whereby  an  individual 
suffers  injury,  is  a  question  whose  determination  depends  upon 
the  distinction  already  referred  to — whether  his  duties  are  ow- 
ing to  individuals  or  to  the  public  only,  and  upon  this  question 
the  authorities  are  in  conflict. 

In  a  case  *  in  Michigan  it  appeared  that  a  tax  collector  had 


iThe  court  also  cite  Leonard  «. 
Navigation  Co.  84  N.  Y.  48.  88  AnL 
Rep.  491;  McDonald  o.  Mallory,  77 
N.  Y.  547,  88  Am.  Rep.  664. 

sRaynsford  «.  Phelps,  48  Mich. 
842,  88  Am.  Rep.  189.  Said  Coolbt, 
J. :  It  was  decided  in  Rowning  «• 
Goodchild,  2  W.  Bl.  906,  that  a  pub- 
lic officer  haying  ministerial  duties  to 
perform  in  which  a  private  indiyidoal 
has  a  special  and  direct  interest,  is 
liable  to  such  individual  for  any  in- 
Jury  sustained  by  him  in  consequence 
of  the  failure  to  perform  such  du- 
ties. It  was  an  officer  connected 
with  the  postal  serrice  who  was  held 
liable  in  that  case,  and  the  decision 
is  followed  in  this  country.  Teall  v. 
Felton,  1  N.  Y.  587  (49  Am.  Dec 
852)  a  0.  in  error,  12  How.  (U.  8.) 
284;  election  officers  have  been  held 
liable  on  the  same  ground.  (Ashby 
«.  White,  Ld.  Raym.  988,  1  Salk.  19; 
Lincoln  «.  Hapgood,  11  Mass.  850; 
Jeffries  «.  Ankeny,  11  Ohio  872); 
and  so  have  commissioners  of  high- 
ways (HoYCT «.  Barkhoof,  44  N.  Y. 
113;  Hathaway  «.  Hinton,  1  Jones 
(N.  C.)  248);  and  so  have  inspect- 
ors of  provisions  (Hayes  v.  Porter, 
22  Me.  871 ;  Nickerson  «.  Thompson, 
88  Me.  488;  Tardos  o.  Bozant,  1  La. 
Ann.  199);  and  so  have  tax  and 
other  officers  (Amy  o.  Supervisors,  11 
WaU.   (U.  8.)  186;  Tracy  v.  Swart- 


wout,  10  Pet.  (U.  8.)  80;  Brown  «. 
Lester,  21  Miss.  892;  Bolan  i^.  Wil- 
liamson, 1  Brev.  (S.  C.)  181).  It  is 
immaterial  that  the  duty  is  one  pri- 
marily imposed  on  public  grounds, 
and  therefore  primarily  a  duty 
owing  to  the  public;  the  right  of  ac- 
tion springs  from  the  fact  that  the 
private  individual  receives  a  special 
and  peculiar  injury  from  the  neglect 
in  performance  which  it  was  in  part 
the  purpose  of  the  law  to  protect 
him  against  It  is  also  immaterial 
that  a  failure  in  performance  is  made 
by  the  law  a  penal  offense.  Hayes  «. 
Porter,  22  Me.  871.  The  exceptions 
are  of  those  cases  in  which  the  func- 
tions of  the  office  are  Judicial,  or  par- 
take of  the  Judicial.  Sage  «.  Laarain, 
19  Mich.  187;  Ooetcheus  «.  Mat- 
thewson,  61  N.  Y.  420;  Bevard  «. 
Hoffman,  18  Md.  479  (81  Am.  Dec. 
618);  Harrington  «.  Commissioners, 
&c.,  2  McCord  400.  But  even  in 
these  cases  the  officer  is  responsible 
if  he  acts  maliciously.  Gordon  v. 
Farrar,  2  Doug.  (Mich.)  411 ;  Bennett 
«.  Fulmer,  49  Penn.  St.  157  (a  misci- 
tation  probably.  Burton  «.  Fulton, 
49  Penn.  St.  151»  was  doubtless  in- 
tended); Gregory  «.  Brooks,  87  Conn. 
865;  Strickfadden  «.  Zipprick,  49  III. 
286. 

The  principle  is  as  familiar  as  it 
is   sound.      It   is   nevertheless    in- 


523 


§  787. 


THE  LAW   OF  0FFI0B8  AND  OFFIGEBB.  [Book  lY. 


falselj  retuFDod  a  warrant  m$Ua  Jxma^  bj  reason  of  which  the 
tax  became  a  lien  upon  certain  land  which  was  sold  for  its  satis- 
faction. At  the  time  of  the  return,  the  plaintiff  had  a  mortgage 
upon  the  same  land,  and  he  was  compelled  to  redeem  from  the 
tax  sale.  He  thereapon  brought  an  action  of  trespass  on  the 
case  against  the  collector  for  the  damages  thereby  sustained.  It 


sisted  that  the  present  case  is  not 
within  it  Tax  coUectors,  it  is  truly 
said,  are  chosen  because  the  machin- 
ery of  government  must  be  kept  in 
motion,  and  to  that  end  it  is  essential 
that  the  public  revenue  should  be  col- 
lected. They  are  chosen,  therefore, 
and  their  duties  imposed  on  public 
grounds,  not  on  private.  If  through 
any  negligence  on  the  collectors' 
part,  the  State  loses  a  portion  of  its 
dues,  the  officer  is  responsible  to  the 
State  for  the  loss;  but  it  is  denied 
that  he  owes  any  duty  to  the  indi- 
viduals, except  to  abstain,  as  every 
citizen  must,  from  committing  tres- 
passes on  their  rights.  The  question 
of  negligence  in  the  performance  of 
public  duties  must  always  concern 
the  public  only. 

But  conceding  that  the  law  creates 
the  office  of  collector  in  order  that 
the  public  revenues  may  be  collected, 
it  does  not  follow  that  it  leaves  that 
officer  at  liberty  to  disregard  private 
interests  in  their  collection.  When 
the  law  prescribes  who  shall  be  lia- 
ble for  the  payment  of  taxes,  and 
whose  property  may  be  levied  upon 
therefor,  it  at  the  same  time  by  im- 
plication forbids  the  officer  to  seize 
upon  the  property  of  others,  or  by 
act  or  omission  make  the  tax  a 
charge  upon  such  property.  The  im- 
plied prohibition  creates  a  duty  in 
favor  of  the  person  whose  property  is 
the  subject  of  it,  and  he  is  at  liberty 
to  buy  or  sell  in  reliance  upon  the 
duty  being  performed.  He  has  a 
right  to  understand  that  the  officer  is 


commissioned  by  the  law  to  act  only 
with  due  respect  to  the  rights  of  indi- 
viduals, and  that  if  he  acts  otherwise 
and  causes  special  injury,  he  disobeys 
his  commission,  and  is  not  within 
the  protection  the  commission  might 
otherwise  give. 

The  plaintiff  owned  a  mortgage  on 
lands,  on  which  a  tax  was  assessed 
for  the  year  1874.  A  warrant  was 
issued  for  the  collection  of  this  tax, 
and  was  placed  in  the  hands  of  de- 
fendant for  service.  The  plaintiffs 
case  is  that  during  the  life  of  this 
warrant,  and  while  the  defendant  held 
it,  there  was  personal  property  upon 
the  land,  belonging  to  one>  French, 
who  had  purchased  the  equity  of 
redemption  after  the  first  Monday  of 
May,  and  before  the  first  Monday  of 
December  of  that  year,  from  which  it 
was  the  duty  of  defendant,  under 
the  express  provisions  of  the  statute, 
to  make  collection.  Oomp.  L. 
glOOO.  Instead  of  performing  this 
duty,  he  falsely  made  return  of  no 
goods,  whereby  the  tax  became  es- 
tablished as  a  lien  upon  the  land,  and 
the  land  was  sold  for  its  satisfaction. 
Meantime  the  plaintiff  had  foreclosed 
his  mortgage  and  become  owner  of 
the  lands,  and  was  compelled  to  re- 
deem from  the  tax  sale. 

Is  the  plaintiff  wronged  by  this 
false  return  ?  We  think  he  is.  It 
was  his  legal  right  that  the  goods  of 
French  shonld  be  sold  to  satisfy  the 
tax,  and  the  law  always  intends  that 
legal  rights  shall  be  respected.  More- 
over, he  alone  suffered  injury  from 
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was  nrged  in  defense  that  the  dnty  of  the  defendant  was  one 
owing  to  the  public  only,  and  that  the  individual  had  no  right 
of  action.  But  the  court,  per  Coolby,  J.,  held  that  there  was  a 
doty  owing  to  individuals,  and  as  the  plaintiff  had  suffered 
special  injury,  the  action  might  be  maintained. 

But  in  a  similar  case^  in  Indiana,  a  different  result  was  reached. 


the  false  return.  The  public  suffered 
nothing,  for  the  lien  on  the  land  re- 
miuned  and  was  enforced,  and  the 
only  injorioas  consequence  of  the  mis- 
feasance in  public  office  was  that  the 
tax  was  collected  from  one  man  when 
the  command  of  the  law  was  that  it 
should  be  collected  from  another. 

If  there  is  no  wrong  without  a 
lemedj,  then  it  would  seem  that  the 
action  should  be  supported  for  the 
defendant  is  the  only  wrong-doer.  It 
may  be  suggested  that  the  plaintiff 
might  have  a  cause  of  action  against 
French  for  money  paid  to  his  use; 
but  this  is  not  dear.  The  statute 
does  not  make  the  purchaser  of  land 
under  such  circumstances  personally 
liable;  it  only  renders  his  property 
subject  to  seizure  during  the  life  of 
the  tax  warrant.  Payment  by  de- 
fendant did  not  release  the  property 
of  French,  for  it  was  released  by  the 
neglect  of  the  officer  which  is  com- 
plained of  in  this  suit  The  general 
rule  is  that  taxes  can  only  be  enforced 
by  means  of  the  statutory  remedies. 
Crapo  V.  Stetson,  8  Mete.  (Mass.)  898; 
Shaw  «.  Peckett,  26  Yt.  482;  Cam- 
den o.  Allen,  26  N.  J.  L.  899;  Pack- 
ard «.  Tisdale,  60  Me.  876;  Caronde- 
let  «.  Picot,  88  Mo.  12Qi  But 
whether  or  not  the  rule  applies  here  is 
immaterial,  as  this  action  in  either 
case  is  well  grounded  in  common  law 
principles.'* 

*  State  «.  Harris,  89  Ind.  868,  46 
Am.  Rep.  169.  Said  the  court  per 
Blliott*  J.:  "The  fidlure  of  the 
treasurer  to  levy  on  personal  prop- 


erty does  work  some  injury  to  the 
mortgagee,  for  it  adds  to  the  bur- 
dens borne  by  the  mortgaged  land, 
and  thus  lessens  the  value  of  the  se- 
curity, but  while  this  is  true,  it  is  also 
true  that  the  injury  is  indirect  and 
remote.  It  is  not  enough  in  any 
case  for  a  plaintiff,  who  seeks  to 
recover  for  an  injury  caused  by  the 
negligence  of  another,  to  show  simply 
injury  and  negligence;  he  must  also 
show  that  there  was  a  breach  of  duty 
owing  to  him.  This  general  rule  ap- 
plies with  peculiar  force  to  persons 
who  sue  for  injuries  caused  by  official 
misconduct  It  is  not  every  person 
who  sustains  an  injury  from  the  neg- 
ligence of  a  public  officer  that  can 
maintain  an  action  on  the  officer's 
bond. 

In  general,  a  public  officer  is  liable 
only  to  the  person  to  whom  the  par- 
ticular duty  is  owing,  and  the  ruling 
question  in  all  cases  of  the  kind  is  as 
to  whether  the  plaintiff  shows  the 
breach  of  a  particular  duty  owing  to 
him.  It  is  not  sufficient  to  show  a 
general  public  duty,  or  a  duty  to 
some  other  person  directly  interested. 
Judge  CooLETsays:  '  But  the  sheriff 
can  only  be  liable  to  the  person  to 
whom  the  particular  duty  was  owing; 
the  party  to  whom  he  is  bound  by 
the  duty  of  his  office.'  Cooley  on 
Torts,  894,  n.  1.  In  another  elemen- 
tary treatise  it  is'said:  '  It  is  a  general 
rule  that  wherever  an  action  is 
brought  for  a  breach  of  duty  imposed 
by  statute,  the  party  bringing  it  must 
•how  that  he  has  an  interest  in  the 
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There  the  action  was  brought  by  a  mortgagee  against  a  county 
treasurer  for  the  failure  of  that  officer  to  collect  taxes  assessed 


perf ormaoce  of  the  daty,  and  that  the 
daty  was  impoaed  for  his  benefit.' 
Bhearm.  &  Redf.  Neg.  %  174. 

The  adjudged  cases  illustrate  and 
enforce  this  principle.  In  Harring- 
ton 0.  Ward,  9  Mass.  251.  it  was  said: 
'No  action  lies  against  the  sheriff, 
either  for  his  own  default  or  for  that 
of  his  deputy,  but  at  the  suit  of  one ' 
to  whom  the  sheriff  is  bound  by  the 
duty  of  his  ofl9ce.  In  relation  to  a 
suit  pending,  whether  in  the  serrice 
of  the  original  writ,  the  execution  or 
any  intermediate  process,  he  is  an- 
swerable for  his  neglects  to  none  but 
the  plaintiff  or  the  defendant  in  such 
suit.'  The  same  principle  is  laid  down 
in  the  cases  of  Oompton  v.  Pniitt,  88 
Ind.  171;  Gardner  v.  Heartt,  8  Denio 
<N.  Y.)  283,  and  Bank  of  Rome  ▼. 
Mott,  17  Wend.  (N.  T.)  554.  In  the 
last  case  cited,  Gowbn,  J. ,  said:  '  The 
law  can  not.  in  such  cases,  look  be- 
yond the  proximate  mischief  resulting 
to  a  vested  right,  and  do  more  than 
redress  that  mischief  at  the  suit  of  the 
person  immediately  wronged.' 

The  case  of  Strong  e.  Campbell,  11 
Barb.  (N.  T.)  185,  is  an  interesting 
and  instructlYe  one.  It  appeared  in 
that  case  that  a  statute  provided  for 
the  publication  of  the  list  of  uncalled 
for  letters,  and  that  it  should  be  made 
in  the  newspaper  having  the  largest 
circulation  in  the  town.  Plaintiffs 
were  publishers  of  such  a  paper;  pub*, 
lication  of  the  list  was  denied  them, 
and  it  was  held  that  they  could  not 
maintain  an  action,  the  court  saying: 
'To  give  a  right  of  action  for 
such  a  cause,  the  plaintiff  must 
show  that  the  defendant  owed  the 
duty  to  him  personally.  Wherever 
an  action  is  brought  for  a  breach  of 
duty  imposed  by  statute,  the  party 


bringing  it  must  show  that  he  had  an 
interest  in  the  performance  of  the 
duty,  and  that  tbe  duty  was  imposed 
for  his  benefit.' 

If  we  look  to  kindred  cases  we 
shall  find  strong  support  for  this  view, 
for  the  analogy  is  close  and  full 
Thus  in  cases  against  attorneys  for 
negligence,  it  is  well  settled  that  only 
the  person  with  whom  the  attorney 
contracted  can  maintain  the  action, 
for  it  is  to  him  alone  that  he  owes  a 
particular  duty.     Fish  «.  Kelly,  17 

C.  B.  (K.  a)  194;  Savings  Bank  «. 
Ward,  100  IT.  a  106;  Commonwealth 
«.  Harmer,  6  Phila.  90;  Robertson  v. 
Fleming,  4  Macq.  App.  Cas.  167. 

In  Ware  e.  Brown,  2  Bond  (U.  S. 

D.  C.)  267,  a  notary  public  had  made 
a  false  certificate  to  a  deed,  and  it 
was  held  that  no  one  but  the  party  to 
the  original  deed  could  maintain  an 
action.  So  where  a  recorder  gives  an 
erroneous  certificate,  an  action  can  be 
maintained  only  by  the  person  to 
whom  it  was  given.  Houseman  9. 
Girard,  &c.  Assn.  81  Penn.  St.  256; 
Wood  «.  Ruland,  10  Mo.  148.  Build- 
ers of  public  works  are  answerable 
only  to  their  employers  for  want  of 
skill  and  care  in  executing  their  con- 
tract: Mayor  «.  Cunliff.  2  N.  T.  165; 
Pickard  «.  Smith,  10  C.  R  (N.  8.)  470; 
Castle  e.  Parker,  18  L.  T.  Rep.  (N.  8.) 
867.  A  railway  company  is  not  liable 
to  an  interloper  for  injuries  resulting 
from  negligence:  Lary  «.  Cleveland, 
&c.  R.  Co.  78  Ind.  828;  41  Am.  Rep. 
572;  Everhart  e.  Terre  Haute,  &c,  K 
Co.  78  Ind.  292,  41  Am.  Rep.  567. 

In  Winterbottom  e.  Wright,  10  H. 
&  W.  109,  the  plaintiff  proved  that  a 
mail  coach  had  been  defectively  con- 
structed; that  it  was  constructed  un- 
der a  contract  with  a  public  officer, 
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against  the  mortgagor  oat  of  personal  property  owned  by  him 
within   the  connty,  whereby  the  tax  became  a  lien  npon  the 


4uid  that  because  of  its  def  ectiye  con- 
struction plaintifE  sustained  an  injury; 
■and  the  court  denied  a  recovery  upon 
the  ground  that  the  coachmaker  owed 
plaintiil  no  duty:  Lord  Abinobb,  in 
the  course  of  his  opinion,  said :  '  X3n- 
less  we  confine  the  operation  of  such 
-contracts  as  this  to  the  parties  who 
entered  into  them,  the  most  ahsurd 
■and  outrageous  consequences,  to 
which  I  can  see  no  limit,  would  en- 
•Bue/  This  corresponds  with  Judge 
Oliffobd*8  statement  that  'There 
would  be  no  bounds  to  actions  and 
litigious  intricacies  if  the  ill  effects  of 
the  negligence  of  men  may  be  fol- 
lowed down  the  chain  of  results  to 
the  final  effect.'  Savings  Bank  e. 
Ward,  supra. 

In  Dale  «.  Grant  5  Yroom  (N.  J.) 
142,  it  was  held  that  an  action  would 
«iot  lie  in  favor  of  a  customer  against 
a  wrong-doer  who  stopped  the  ma- 
'Chinery  of  a  manufactory  and  pre- 
vented the  manufacturer  from  per- 
forming a  contract,  and  thereby 
-caused  loss  to  the  plaintiff,  to  whom 
the  numuf acturer  had  agreed  to  fur- 
nish goods.  The  court  said:  'But 
the  law  does  not  attempt  to  give  full 
reparation  to  all  parties  injured  by  a 
wrong  committed.  If  this  were  so, 
all  parties  holding  contracts,  if  such 
•exist,  under  the  plaintiffs  and  who 
may  have  been  injuriously  affected 
hj  the  conduct  of  the  defendants, 
would  be  entitled  to  a  suit.  It  is  only 
the  proximate  injury  that  the  law  en- 
•deavors  to  compensate;  the  more  re- 
mote comes  under  the  head  of  damF' 
num  abtque  injuria.'  Interesting  dis- 
-cussions  of  kindred  questions  are  con- 
tained in  Loop  V.  Litchfield,  43  N.  T. 
Mlt  1  Am.  Rep.  548,  and  Anthony  «. 
431aid,  11  Mete  890. 


A  departure  from  these  settled  and 
salutary  principles  would  involve  us 
in  doubt  and  confusion;  once  de- 
parted from  there  would  be  no  rule 
by  which  the  liability  of  sureties  on 
official  bonds  could  be  Ineasured. 
Everything  would  6e  involved  in  un- 
certainty, and  sureties  might  be  bar- 
rassed  by  actions  for  causes  never 
contemplated.  If  we  say  a  mortgagee 
may  maintain  an  action  like  this, 
then  is  there  any  reason  why  a  Judg- 
ment creditor,  the  holder  of  a  met- 
chanics'  lien,  the  possessor  of  a 
vendor's  lien,  or  even  the  owner  of 
a  tax  title,  might  not  successfully 
sue?  If  we  abide  not  by  the  settled 
rules,  who  shall  set  limits,  and  what 
shall  be  the  guide? 

The  only  case  we  have  found  in 
conflict  with  the  doctrine  here  ap- 
proved is  Raynsford  e.  ,Phelps»  48 
Mich.  842  (88  Am.  Rep.  189,  ante), 
and  we  cannot  yield  to  it,  although 
the  opinion  was  prepared  by  Judge 
CooLBT,  a  Judge  whose  opinions  are 
always  entiUed  to  respect  It  seems 
to  us  that  the  doctrine  of  that  case 
cannot  be  harmonized  with  the  rule 
declared  in  the  learned  Judge's  work 
on  torts,  to  which  we  have  already 
referred.  The  error  in  the  decision 
under  immediate  mention  is,  we  def- 
erentially submit,  clearly  proved  by 
the  nicely  drawn  and  accurately 
marked  distinctions  found  in  the  au- 
thor's discussion  of  the  liability  of  re- 
corders of  deeda  Cooley,  Torts,  888, 
887. 

The  case  under  examination  Is 
very  different  from  that  of  an  officer 
committing  a  direct 'and  willful  tort, 
and,  as  is  clearly  shown  by  Judge 
OooLBT,  radically  different  from  that 
of  an  officer  who  has  duties  imposed 
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mortgaged  land.  It  was  urged  there,  as  held  in  Michigan,  that 
there  was  the  breach  of  a  duty  owing  to  the  individnal  for 
which  he  might  sustain  an  action,  but  the  court  held  that  the 
duty  was  one  imposed  solely  for  the  benefit  of  the  public  and 
that  the  plaintiff  had  no  right  of  action.  The  deciaion  in  the 
Michigan  case  was  cited  and  disapproved. 


B. 
FOR  DEFAULTS  OF  HIS  OFFICIAL  SXTBORDINATEa 

§  788.  In  generaL — ^Having  now  seen  what  liability  attaches 
to  the  public  officer  for  his  own  defaults,  there  remains  to  be 
considered  here  the  liability*  which  he  incurs  bj  reason  of  the 
defaults  of  his  official  subordinates. 

Of  the  various  classes  of  public  officers,  attention  will  be 
directed  first  to  public  officers  of  the  government. 


L 


PUBLIO  OFFIOEBS   OF  OOVERNKENT. 

§  789.  Public  Officer  of  Government  not  liable  for  Aots  of  his 
official  Subordinates. — It  is  well  settled  as  a  general  rule  that 
public  officers  of  the  government,  in  the  performanee  of  their 
public  functions,  are  not  liable  to  third  persons,  either  for  the 
misfeasances  or  positive  wrongs,  or  for  the  non-feasances,  negli- 
gences or  omissions  of  duty  of  their  official  subordinates.^ 


upon  faim  directly  for  the  benefit  of 
indiYiduals.  It  is  plain  to  us  that  the 
duty  of  collecting  toxes  is  imposed 
upon  the  treasurer  for  the  benefit  of 
the  public,  and  not  for  the  benefit  of 
individuals/' 

'Robertson  «.  Sichel,  127  XT.  8. 
607,  515;  City  of  Richmond  o.  Long, 
17  Gratt  (Va.)  376,  94  Am.  Dec.  461; 
Bawyer  o.  Oorse,  17  Gratt.  (Va.)  280, 
04  Am.  Dec.  445;  Dunlop«.  Munroe^ 
7  Cranch  (U.S.)  242;  Tracy  «.  Cloyd» 


10  W.  Ya.  10;  Lane  «.  Cotton.  1  Ld 
RayoL  646;  Whitfield  «.  Lord  Le 
Despencer,  3  Cowp.  754;  Keenan  «. 
Southworth,  110  Mass.  474,  14  Am. 
Rep.  613;  Foster  v.  Metta.  55  Miss. 
77,  80  Am.  Rep.  504;  Schroyer  v. 
Lynch.  8  Watte  (Penn.)  458;  Wig- 
gins «.  Hathaway,  6  Barb.  (N.  T.> 
632;  Booth  «.  Lloyd,  88  Fed.  Rep. 
503;  Ely  0.  Parsons.  55  Conn.  88, 10 
AtLRep.400. 
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This  immunity  rests  upon  obvious  considerations  of  public 
policy,  the  necessities  of  the  public  service  and  the  perplexities 
and  embarrassments  of  a  contrary  doctrine/ 

These  official  subordinates  are  themselves  public  officers, 
though  of  an  inferior  grade,  and  are  directly  liable,  in  those  cases 
in  which  any  such  public  officer  is  liable,  for  their  own  defaults.' 
They  are  not  infrequently  appointed  directly  by  the  governmental 
power,  and  are  removable  only  at  its  pleasure,  but  even  in  those 
cases  in  which  they  are  appointed  and  removed  by  their  imme- 
diate official  superior,  the  latter  is  not  liable.' 

§  790.  Same  Sul:(j6ot— Exceptidiis  to  this  Btde. — Bnt  this 
general  rule  is  subject  to  certain  exceptions,  important  to  be 
borne  in  mind  and  as  well  settled  as  the  rule  itself.  Thus  the 
superior  officer  will  be  liable,  (1)  where,  being  charged  with  the 
duty  of  employing  or  retaining  his  subordinates,  he  negligently 
or  wilfully  employs  or  retains  unfit  or  improper  persons  ;^  or,  (2) 
where,  being  charged  with  the  duty  to  see  that  they  are 
appointed  or  qualified  in  a  proper  manner,  he  negligently  or 
wilfully  fails  to  require  of  them  the  due  conformity  to  the  pre- 
scribed regulations ; '  or  (3)  where  he  so  carelessly  or  negligently 
oversees,  conducts  or  carries  on  the  business  of  his  office  as  to 
furnish  the  opportunity  for  the  default ;  •  or  (4)  and  a  fortioriy 
where  he  has  directed,  authorized  or  co-operated  in  the  wrong.' 

§  791.  This  Rule  applies— 1.  To  Post  officers. — This  rule  has 
frequently  been  applied  to  the  officials  of  the  post-office  depart- 
ment, and  the  law  is  well  settled,  both  in  England  and  America, 
that  the  postmaster-general,  the  local  postmasters  and  their 
assistants  and  clerks,  appointed  and  sworn  as  required  by  law,  are 
public  officers,  each  of  whom  is  responsible  for  his  own  defaults 
only,  and  not  for  those  of  any  of  the  others,  although  selected  by 
him  and  subject  to  his  orders,'  unless  he  has  negligently  or  wil- 

>  Oity   of  Bichmond  «.  Long,  17  •  Dunlop  «.  Munroe,  7  Cranch  (IT. 

Oratt.  (Va.)  876,  94  Am.  Dec.  461.  S.)  243;  Schroyer  «.  Lynch,  8  Watte 

s  See  ante,  %  657  et  teg,  (Penn.)  458;  Ford  «.  Parker,  4  Ohio 

•Eeenan  •.  South  worth,  110  Mass.  St  576. 

474,  14  Am.  Bep.  618.  ^Bly  «.  Parsons,  65  Conn.  88,  10 

^  Wiggins «.  Hathaway,  6  Barb.  (N.  Atl.  Bep.  490;  Tracy  v.  Gioyd,10  W. 

T.)  689;  Schroyer  «.  Lynch,  8  WatU  Va.  19. 

(Penn.)  458.  *  Eeenan  «.  Bouthworth,  110  Mass. 

•  Bishop  fi  Williamson,  11  Me.  495.  474,  14  Am.  Bep.  618;  Lane  •.  Cot- 

(34)  529 
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fall  J  appointed  or  retained  anfit  or  improper  personsy^  or  hiS 
failed  to  require  of  them  conformity  to  the  prescribed  regula- 
tions ; '  or  has  so  carelessly  oondacted  the  affaire  of  his  office  as 
to  famish  opportunity  for  such  default  ;*  or  unless  he  has  co-op- 
erated in  or  authorized  the  wrong.^ 

§  792. — 2.  To  Mail  Oontaraotoni. — The  same  rule  has  also  been 
extended  for  the  protection  of  contractore  for  carrying  the  mail 
80  as  to  exempt  them  from  liability  for  the  defaults  of  their 
agents,  assistants  and  subordinates,  on  the  ground  that  these  lat- 
ter are  themselves  public  officers  and  alone  liable  for  their  own 
defaults.*  It  is  believed,  however,  that  the  better  opinion  is  the 
other  way.* 


§  798. — 3.  To  Ck>lleotor8  of  Customs. — So  a  collector  of  cus- 
toms is  not  personally  liable  for  a  tort  committed  by  his  subor- 
dinates, there  being  no  evidence  to  connect  the  collector  person- 
ally with  the  wrong,  or  that  the  subordinates  were  not  compe- 
tent or  were  not  properly  selected  for  their  positions.' 

§  794. — 4.  To  Captain  of  a  Ship  of  War — So  it  has  been  held 
that  the  captain  of  a  ship  of  war,  whose  subordinate  officere  are 
appointed  by  the  government,  is  not  liable  for  an  injury  caused 
by  the  negligence  of  his  lieutenant.' 

§  795. — 6.  To  Confederate  District  Commissary. — And  a  con- 


Ion,  1  Ld.  Raym.  646;  Whitfield  o. 
Lord  Le  Despencer,  2  Cowp.  754; 
Dunlop  0.  Munroe,  7  Crancb  (U.  8.) 
242;  Schroyer  «.  Lynch,  8  Watte 
(Penn.)  458;  Bishop  0.  Williamson, 
11  Me.  495;  Hutchins  v.  Brackett,  22 
N.  H.  252,  58  Am.  Dec.  249;  Foster 
«.  Metts,  55  Miss.  77,  80  Am.  Rep. 
504. 

See  ante  §  718. 

1  Wiggins  o.  Hathaway,  6  Barb. 
(N.  Y.)682. 

t  Bishop  0.  Williamson,  11  Mo.  495. 
In  this  case  the  postmaster  was  held 
liable  for  the  default  of  an  assistant 
whom  he  had  not  required  to  take 
the  oath  prescribed  by  law.  To  same 
effect:    Sawyer  v.    Corse,  17  Gratt. 


(Ya.)  280,  94  Am  Dec.  445;  Bolan  «. 
Williamson,  1  Brev.  (S.  C.)  181. 

*  Dunlop  V.  Munroe,  7  Cranch  (U. 
S.)  242;  Ford  «.  Parker,  4  Ohio  St 
576. 

« Tracy  v,  Cloyd,  10  W.  Va.  19. 

•Conwell  c.  Voorhees,  13  Ohio 
528,  42  Am.  Dec.  206;  Hutchins  e. 
Brackett,  22  N.  H.  252,  53  Am.  Dec. 
248. 

•Sawyer  «.  Corse.  17  Gratt  (Va.) 
280, 94  Am.  Dec.  445;  Foster  0.  Metts, 
55  Miss.  77,  80  Am.  Rep.  604. 

7  Robertson  •.  Bichel,  127  IT.  & 
607;  Briflsac  0.  Lawrence,  2  Blatchf. 
(U.   S.  0.  C.)  121. 

•Nicholson  9.  Mounsey,  15  Esst 
884. 
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federate  district  oommisearj  in  Virginia  during  the  late  war  was 
held  not  to  be  responsible  for  the  iniBfeasance  and  wrong  doings 
of  his  subordinates  unless  he  co-operated  in  or  authorized  the 
'wrong.' 

II. 


PUBLIC  TRXT8TBB8   AND  OOMMI88TONER8. 

§  796.  Not  liable  fbr  Negllgenoe  of  Subordinates. — ^The  same 
rule  of  immunity  has  also  been  extended  to  the  case  of  persons 
acting  in  the  capacity  of  public  agents  engaged  in  the  public  ser- 
vice and  acting  solely  for  the  benefit  of  the  public,  although  not 
etrictly  filling  the  character  of  officers  or  agents  of  the  govern- 
ment. 

Thus  it  has  been  held  that  overseers  of  highways  entrusted 
with  t^e  supervision  of  highways,  discharging  the  duty  gratu- 
itously and  being  personally  guilty  of  no  negligence,  are  not 
responsible  for  an  injury  sustained  by  an  individual  through  the 
negligence  of  workmen  employed  under  them.* 

So  trustees  and  commissioners  acting  gratuitously  for  the 
benefit  of  the  public,  and  guilty  of  no  personal  negligence,  who 
are  entrusted  with  the  conduct  of  public  works,  are  not  liable  for 
an  injury  occasioned  by  the  negligence  or  unskillf  ulness  of  work- 
men and  contractors  employed  by  them  in  the  execution  of  the 
work.* 

So  trustees  of  schools,  charged  with  the  safe  keeping  of  the 
school  property,  and  authorized  to  make  needful  repairs  within 
oertain  limits,  who  act  gratuitously  and  without  any  personal 
negligence  or  omission  of  duty,  can  not  be  held  liable  to  one 
who  is  injured  by  the  negligence  of  workmen  whom  they  have 
employed  to  make  repairs  upon  a  school  building.* 


"Tracy  ©.  Oloyd,  10  W.  Va.  19. 

•  Holliday*.  St.  Leonard,  11  Com. 
Bench  (N.  S.)  192;  Duncan  «.  Find- 
Iftter,  6  CI.  &  Fin.  894;  Humphreys 
«.  Mears,  1  M.  &  R  187. 

•Hall  •.  Smith,2  Bing.  106;  Harris 
CL  Baker,  4  M.  &  8.  27;  Sutton  «. 
CQarke,  6  Taunt  84 

« Donovan  «.  MoAlpin,  8(^'If.  T. 


185,  89  Am.  Rep.  649.  In  thiB  case 
AKDBBW8,  J.,8aid:  "The  tnuteea,  in 
directing  the  repairs  to  be  made,  and 
in  employing  workmen  for  that  pur- 
pose, were  acting  within  the  scope 
of  their  authority.  They  were 
charged  with  the  safe-keeping  of  tlie 
school  property  in  their  ward,  and 
autlioriaed  to  made  needful  repairs 
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In  the  same  line  it  is  held  that  tlie  trustees  of  Brookljn  bridge, 
not  themselves  in  fanlt,  are  not  liable  for  an  accident  canaed  bj 
the  negligence  of  a  laborer  employed  on  the  bridge.' 

So  commissioners  of  emigration  are  not  liable  for  a  loss  of 
baggage  tbrongh  the  acts  or  defaults  of  the  owners  or  masterBof 
ships  licensed  by  them.'  And  county  commissioners  are  not  lia- 
ble for  an  injury  occasioned  by  the  neglect  of  laborers  employed 
by  a  supervisor  of  roads,  although  the  latter  was  appointed  by 
them.* 


IIL 


MINISTERIAL   0FFI0SR8. 

§  797.     Liable  for  De&ults  of  their  Deputies. — ^But  in  the 
case  of  ministerial,  executive  and  administrative  officers  who  are 


within  certain  limits.  The  em- 
ployment of  workmen  for  this 
purpose  was  necessary,  and  if 
they  employed  competent  men, 
and  exercised  reasonable  super- 
vision over  the  work,  their  whole 
duty  as  public  officers  was  dis- 
charged. They  were  acting  as  gratuit- 
ous agents  of  the  public,  and  it  could 
not  be  expected  that  they  should  be 
personally  present  stall  times  during 
the  progress  of  the  work,to  supervise 
the  conduct  of  the  workmen.  It  was 
said  by  Best,  C.  J.,  in  Hallo.  Smith, 
2  Bing.  156,  that  no  action  can  be 
maintained  against  a  man,  acting 
gratuitously  for  the  public,  for  the 
consequence  of  any  act  which  he  was 
authorized  to  do,  and  which,  so  far 
as  he  is  concerned,  is  done  with  care 
and  attention,  and  that  such  a  person 
is  not  answerable  for  the  negligent 
execution  of  an  order  properly  given; 
and  it  was  said  by  Nelson,  C.  J.,  in 
Bailey  e.  Mayor.  8  Hill  (N.  Y.)  688, 
(88  Am.  Dec.  669),  that  if  a  public 
officer  authorise  the  doing  of  an  act 
not  within  the  scope  of  his  authority. 


or  if  he  be  guilty  of  negligence  in 
the  discharge  of  duties  to  be  per- 
formed by  himself,  he  will  be  held 
responsible;  but  not  for  the  misoon- 
duct  or  malfeasance  of  such  persons 
as  he  is  obliged  to  employ. 

In  this  case  it  must  be  assamed 
that  the  defendants  were  not  charge- 
able with  personal  n^ligenoe,  and 
they  omitted  no  duty  Imposed  upon 
them  by  law.  It  would  be  eqvaXij 
opposed  to  Justice  and  sound  public 
policy  to  make  them  answerable  for 
the  negligence  of  the  workmen.  They 
were  acting  as  public  officers,  and,  is 
respect  to  the  acts  of  persons  neces- 
sarily employed  by  them.the  doctrine 
of  retpondeat  tup&rior  has  no  appi'^ 
tion.    Story  on  Agency,  §  821." 

See  also  Finch  v.  Board  of  Educsr 
tion,  80  Ohio  St.  87.  27  Am.  Bep. 
414;  Donovan  «.  Board  of  EducstioSf 
86  N.  Y.  117. 

» Walsh  «,  Trustees,  96  N.  T.  487. 

s  Murphy  «.  Commissioners^  88  K. 
Y.  184. 

*  County  Commiatlonen  si  Danllr 
64  Md.  350,  89  Am.  Rep.  898. 
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charged  with  the  performance  of  duties  to  individaals,  a  different 
rule  applies.  These  officers,  as  has  been  seen,  are  bound  to  per- 
form  their  duties  in  a  legal  and  proper  manner,  exercising  due 
care  and  diligence,  and  respecting  and  protecting  the  legal  rights 
of  others.'  This  responsibility  can  not  be  evaded  by  delegating 
the  performance  to  another,  but,  whether  the  officer  acts  in  per- 
BCD  or  through  the  medium  of  another,  his  legal  duties  and 
responsibilities  remain  the  same. 

The  rule  is,  therefore,  as  just  as  it  is  well  settled,  that  the  min- 
isterial, executive  or  administrative  officer  who  owes  a  duty  to  an 
individual  is  liable  to  that  individual  for  the  misfeasance,  mal- 
feasance or  non-feasance  of  his  deputy  to  whom  he  has  confided 
its  performance,  so  long  as  the  deputy  acts  by  color  of  his  office.' 
That  the  deputy  is  himself,  to  some  extent,  regarded  as  an  inde- 
pendent officer  does  not  diminish  this  liability,'  nor  does  the  fact 
that  the  person  complaining  requested  the  services  of  that  partic- 
ular deputy,*  unless  he  is  ^spsoial  deputy  appointed  for  that  par- 
ticular service  at  the  nomination  and  request  of  the  complainant* 

But  the  officer  is  not  liable  for  the  extra-official  acts  or  mis- 
conduct of  his  deputy,  as  where  the  latter  goes  outside  the  exe- 
cution of  his  duty,  impelled  by  some  private  motive  or  malice 
of  his  own ;  *  nor  for  the  omission  or  neglect  of  any  act  or  duty 
which  the  law  does  not  require  him  officially  to  perform  ; '  nor 
for  the  consequences  of  acts  which  were  directed  by  the  com- 
plaining party  himself.* 


>  See  mUi,  §§  664^-679. 

t  Hasaid  o.  Israel,  1  Binn.  (Penn.) 
S40.  2  Am.  Dec  438;  Forsytbe  «. 
Ellis,  4  J.J.  Harsh  (Ky.)  298» 20  Am. 
Dec  218;  Eennon  «.  Ficklin,  6  B. 
Mon.  (Ky.)  414,  44  Am.  Dec.  776; 
Harrington  «.  Fuller,  18  Me.  277.  86 
Am.  Dea  710;  State  «.  Moore,  19  Mo. 
869,  61  Am.  Dec.  663;  Flanagan  v. 
Hoyt,  86  Yt.  566,  86  Am.  Dec.  675; 
Proaser  «.  Cpoto,  50  Mich.  262;  Mo- 
Natt  fi  Livingston,  7  Bmedes  &  M. 
(Miss.)  641;  Bnedicor  «.  Davis,  17 
Ala.  472;  Wood  «.  Farnell,  50  Ala. 
646;  Welddes  «.  Edsell,  2  McLean 
(U.  a  0.  C.)  866;  Van  Schaick  v. 
Bigel.  60  How.  Pr.  122. 


See  generally  the  cases  cited  in  the 
following  sections: 

•  See  Camphell  9.  Phelps,  1  Pick. 
(Alass.)  62,  11  Am.  Dec.  189;  Draper 
«.  Arnold,  12  Mass.  449. 

« Van  Schaick  o.  Sigel,  60  How.  (N. 
Y.)  Pr.  122. 

•  Skinner  «.  Wilson,  61  Miss.  90. 

•  See  State  «.  Moore,  19  Mo.  869, 
61  Am.  Dec.  568. 

T  Harrington  «.  Faller,  18  Me.  277, 
36  Am.  Dec.  719;  Knowlton  «.  Bart- 
lett»  1  Pick.  (Mass.)  270;  Cook  «.  Pal- 
mer. 6  B.  ft  C.  739. 

»  Qorham  v.  Gale,  7  Cow.  (N.  Y.) 
789,  17  Am.  Dea  549;   Sheldon  •. 


533 


§  798. 


THB  LAW  OF  OITIOBS   AND   OFFICKBS.  [Book  lY. 


§  798.  This  Bole  appUes— 1.  To  SherifE^ — This  rale  has  been 
moet  freqaentlj  applied  to  Bherifb,  and  it  is  well  settled  that 
the  sheriff  is  liable  for  the  miscondnct,  abuses,  trespasses  or  neg- 
lect of  his  deputy,  acting  by  color  of  his  authority,' and  must 
respond  for  all  damages  which  he  may  thereby  occasion  either 
to  the  plaintiff '  in  the  process  or  to  the  defendant '  or  to  stran- 
gers.* 

This  is  so  completely  the  liability  of  the  sheriff  as  such 
that  the  sureties  upon  the  latter^s  official  bond  must  answer  for 
it.» 

But  the  sheriff  is  not  liable  for  the  wanton,  extra  official  acts 
of  his  deputy,*  nor  for  the  neglect  or  omission  of  an  act  which 
it  was  not  his  legal  duty  to  perform,'  nor  for  the  results  of  acts 
which  the  complaining  party  himself  directed  to  be  done,*  nor 
for  the  act  of  a  special  deputy  nominated  by  the  complaining 
party  and  appointed  at  his  request.* 

The  sheriff  and  his  deputy  are  one  person  in  law,  so  far  as  to 
make  the  former  responsible  for  the  acts  of  the  latter,  but  not 
so  far  as  to  require  impossibilities  of  the  sheriff  or  to  impose  un- 


Payno,  7  N.  Y.  458;  Aoker  «.  Led- 
yard,  8  Barb.  (N.  Y.)  617. 

A  Hazard  v.  Israel,  1  Binn.  (Pinn.) 
240,  a  Am.  Dec.  488;  Forsytlie  «. 
£UiB,  4  J.J.  Marsh  (Ky.)  298,  20  Am. 
Dea  218;  Eennon  v.  Ficklin,  6  B. 
Mon.  (Ey.)  414,  44  Am.  Dec.  776: 
Harrington  o.  Fuller,  18  Me.  277,  86 
Am.  Dec.  710;  State  v.  Moore,  19  Mo. 
:^69.  61  Am.  Dec.  563;  Flanagan  v. 
Ifoyt,  86  Vl.  566,  86  Am.  Dec.  675; 
Prosser  «.  Coots,  60  Mich.  262. 

3  Blunt  V.  Sheppard.l  Mo.  219;  Mar- 
shall V,  Hosmer,  4  Mass.  60;  Est}'  v. 
Chandler,  7  Mass.  464;  Mclntyre  «. 
Trumbull,  7  Johns.  (N.  Y.)86;  Mason 
».  Ide,  30  Vt.  697;  Seaver  v.  Pierce, 
42  Vt  825;  Whitney  c.  Farrar,  61 
Me.  418;  Boss  «.  Campbell,  19  Hun 
(N.  Y.)  615;  Smith  9.  Judkins,  60  N. 
H.  127. 

3  Grinnell  v.  Phillips,  1  Mass.  529; 
Enowlton  «.  Bartlett,  1  Pick.  (Mass.) 
270. 


4  Campbell «.  Phelps,  17  Mass.  244; 
Norton  v,  Nye.  66  Me.  211;  Rider  c. 
Chick,  59  N.  H.  50. 

•  State  «.  Moore,  19  Mo.  8^9.  61 
Am.  Dec.  568. 

•  State  «.  Moore,  19  Mo.  890,  61 
Am.  Dec.  568. 

V  Harrington  «.  Fuller,  18  Me.  277, 
86  Am.  Dec.  719;  Knowlton  «.  Bart- 
lett, 1  Pick.  (Mass.)  270;  Cook  o.  Pftl 
mer,  6.  B.  &  C.  739.  As  in  foreclos- 
ing a  chattel  mortgage,  as  the  agent 
of  the  mortgagee.  Dorr  9  Mickley,  16 
Minn.  20;  or  in  performing  any  other 
unofficial  act:  Moultoo  v.  Norton,  5 
Barb.  (N.  Y.)  286. 

•  Bastman  o.  Judkins,  69  N.  H.  576; 
Odom  «.  Gill,  59  Ga.  180;  Smith  t. 
Berry,  87  Me.  298;  Stevens  «.  Colby, 
46  N.  H.  163;  Gorham  v.  Gale,  7 
Cow.  (N.  Y.)  789,  17  Am.  Dec.  649; 
Sheldon  «.  Payne,  7  N.  Y.  458:  Acker 
e.  Ledyard,  8  Barb.  (N.  Y)  617. 

•  Skinner  «.  Wilson,  61  Miss.  90. 
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conscionable  exactions.     And  the  mere  omission  of  a  depatj  to 
inform  the  sheriff  that  he  has  process  in  his  hands  is  not  snch 
negligence  as  to  charge  the  sheriff  in  case  a  writ  last  in  hand  is 
executed  first.'     So  the  legal  identity  of  the  sheriff  with  his 
deputies  cannot  be  extended  so  far  as  to  make  the  sheriff  charge- 
able with  notice  of  all  that  has  come  to  the  knowledge  of  any 
of  his  depaties.     Hence  where  an  execution  is  delivered  to  a 
deputy  sheriff  who  returns  it  unsatisfied  for  want  of  property 
and  the  sheriff,  without  notice  of  the  execution  in  the  hands  of 
his  deputy,  finds  property  and  seizes  it  upon  a  junior  execution 
against  the  same  defendant,  he  is  not  liable  to  the  senior  execu- 
tion creditor  for  having  first  satisfied  the  junior  execution.' 

§  799.  a.  ToBeoorderaofDeeda.— The  rule  applies  also  to 
recorders  of  deeds  who  are  liable  for  the  negligence  or  miscon- 
duct of  their  deputies  in  recording  deeds,  and  in  making  searches 
and  abstracts  of  title.* 

§  800.  8.  ToClerkBofOourts.— And  to  clerks  of  courts  for 
the  defaults  of  their  deputies.* 

§  801.  4.  To  other  Offioers.— The  rule  of  liability  is  also  ex- 
tended by  statute  to  the  case  of  a  great  variety  of  oflScers  who 
are  authorized  to  appoint  deputies  and  who  are  made  responsible 
for  their  defaults.* 

0. 

FOR  DBPAULT8  OP  HIS  PRIVATE  SERVANT  OR  AGENT. 

§  802.  Liable  for  Torts  of  private  Servant  or  Agent. — A  pub- 
lic officer  of  whatever  grade  is  subject  to  the  same  liability 
for  the  negligence  or  other  defaults  of  his  private  servant  or 
agent  as  adheres  to  any  other  principaL  Hence  when  the  sub- 
ordinate, whose  acts  are  the  subject  of  the  inquiry,  **  holds  not 

'Whitney  v.  Butterfleld,  18  Gal.  «McNutt«. Livingston, > 8m. &M. 

885,  78  Am.  Dec.  584.  (Miss.)  641 ;  Snedicor  v.  Davis,  17  Ala. 

«  Russell  V.  Lawton.  14  Wis.  202,  472;   Welddes  v.  Edsell,  2  McLean 

80  Am.  Deo.  769.  (U.  8.  0.  C.)  866. 

«  Van  Sohaick  «.  Sigel,  60  How.  (N.  •  Probate  Judge  liable  for  default 

T.)  Pr.  122.    Bee  Smith  «.  Holmes,  54  of  his  clerk :  Wood  t.  F^neU,  50  Ala. 

Mich.  104.  546. 
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an  office  known  to  the  law,  bat  his  appointment  is  private  and 
discretionary  with  the  officer,  the  principal  is  responsible  for 
his  acts."  * 

This  distinction  was  applied  in  the  case  of  a  mail  carrier  who 
was  held,  contrary  to  some  cases  previously  referred  to,*  to  be 
not  a  pablic  officer  bat  the  mere  private  servant  or  agent  of 
the  contractor,  who  was  therefore  liable  for  the  carrier's  negli- 
gence or  defaalt  in  the  performance  of  his  dnties.' 

It  has  also  been  applied  to  the  case  of  a  laborer  employed  by 
a  selectman  to  cat  brash  and  trees  in  order  to  make  a  highway 
passable,  and  who,  while  so  engaged,  through  mistaken  jadg- 
ment  bat  not  maliciously  or  wantonly,  cat  down  some  trees  npon 
the  land  of  an  adjoining  proprietor,  the  removal  of  which  was 
not  necessary.     The  selectman  was  held  liable.* 

»  Note  to  1  Am.  Lead  Cases  (Wll-  »  Sawyer  •.  Corse,  17  GraU.  (Va.) 

BOO  V,  Peverly),  p.  785,  quoted  in  Ely  280,  94  Am.  Dec.  445. 

e.  Parsons,  55  Conn.  88.  10  Atl.  Rep.  *  Ely  «,  Parsons,  55  Conn.  83,  10 

409.  Atl,  Rep.  499. 

•  See  atUe,  %  791. 
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CHAPTER  VII. 


OP  THE  LIABILITY  OP  PUBLIC  OFFICERS  ON  CONTRACTS. 


L    IN  OSNBBAL. 

808.  GoYernment    can    act    only 

through     its    Officers     or 

Agents. 
804.  Officer  or  Agent  should  act 

only  in  Name  of  the  Goy- 

emment. 
806.  Public  Agents  are  presumed 

not  to  be  personally  liable. 

806.  Will  not  be  held  liable  except 

where   Intent  it  clear   to 
make  them  so. 

807.  To  what  Contracts  this  Rule 

extends. 

808.  But  where  Intent  is  clear,  they 

will  be  personally  charged. 

809.  Public  Officer  not  ordinarily 

held   to  an  implied  War- 
ranty of  Authority. 

810.  But  Officer  may  be  bound  by 

express  Representation  as  to 
his  Authority. 

811.  Or  where  he  is  guilty  or  Fraud 

or  Misrepresentation. 
818.  Officer  may  be  liable  where- 
knowing  he  has  no  Author- 
ity, he  makes  Contract  im- 
plying its  Existence. 


g  818.  Officer  liable  who  disavows 
his  official  Character. 

814.  Officer  liable  who  conceals  Fact 
of  his  Agency. 

816.  Officer  may  be  liable  where 
there  is  no  responsible  Prin- 
cipal. 

816.  When  Officer  Is  liable  on  th« 

Contract  made  without  Au- 
thority. 

817.  How    Liability   enforced    in 

other  Cases. 

818.  How  when,  though  authorized, 

he  fails  to  bind  the  Public. 

n.  UPON  CONTRACTS  NOT  NBGOTIA- 

BLB. 

819.  Illustrations  of  Rule  holding 

Officer  not  liable. 

820.  Cases  holding  Officer  liable. 

UL   UPON  NBOOTIABLB  INBTRUlCENTflb 

831.  In  general 

823.  Cases  applying ^Rule  applica- 
ble to  private  Agency. 

828.  Cases  distinguishing  public 
Officers. 

834.  Admissibility  of  parol  Evi- 
dence to  show  Intent. 

836.  The  true  Rules. 


IN  GENERAL. 


§  803.  Government  can  act  only  through  its  Of^oera  or  Agents. 
-From  the  very  nature  of  the  case  it  is  evident  that  the  publie 
-the  government,  be  it  national,  state  or  lesser  manicipal,  can 
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[Book  IV. 


deal  with  third  persons  and  enter  into  contracts  with  theiO)  only 
through  the  instrumentality  of  its  pablic  officers  or  agents,  dalj 
authorized  by  law  and  acting  within  the  scope  of  the  anthority 
conferred  upon  them.* 

§  804.  Ofaoer  or  Agent  ahoold  act  only  in  THame  of  the  Got- 
emment. — As  in  the  case  of  the  agent  of  a  private  principal, 
though  with  stronger  reasons,  the  public  officer  or  agent  in  his 
dealings  with  third  persons  should  disclose  the  fact  and  the  nature 
of  his  representative  capacity,  and,  in  his  contracts  and  dealings, 
should   act  only  in  the  name  of  his  principal.' 

§  805.  Public  Agents  are  presumed  not  to  be  personally 
liable. — A  well  defined  distinction  is  made  by  the  law  between 
contracts  entered  into  by  the  agent  of  a  private  principal 
and  those  of  the  agents  of  the  public.*  It  jb  constantly  pre- 
sumed that  the  latter  do  not  intend  personally  to  assume  the  pab- 
lic burdens,  and  that  persons  dealing  with  them  do  not  rely 
upon  their  individual  responsibility.*  "  On  the  contrary,'*  says 
Judge  Stobt,*  ^Hhe  natural  presumption  in  such  cases  is  that 
the  contract  was  made  upon  the  credit  and  responsibility  of  the 
government  itself,  as  possessing  an  entire  ability  to  fulfil  all  its 
just  contracts,  far  beyond  that  of  any  private  man;  and  that 
it  is  ready  to  fulfil  them  not  only  with  good  faith,  but  with 
punctilious  promptitude,  and  in  a  spirit  of  liberal  courtesy.'' 

"  It  much  against  public  policy,"  says  Bbaslbt,  0.  J.,  "  ^ 
cast  the  obligations  that  justly  belong  to  the  body  politic,  upon 
this  class  of  officials."  * 


1  See  Mayor  of  Baltimore  «.  Rey- 
nolds, 20  Md.  1,  83  Am.  Dec.  585; 
People  V.  Talmage,  6  Cal.  256;  Dela- 
field  t.  Illinois,  2  Hill  (N.  T.)  159; 
State  V.  Little  Rock,  &c.,  Ry.  81 
Ark.  701 ;  Osborne  «.  Tunis,  25  N.  J. 
L.  688. 

*  See  Mechem  on  Agency,  g  417; 
White  t.  Cuyler,  6  T.  R  176;  Brin- 
ley  V.  Mann,  2  Gush.  (Mass.)  837,  48 
Am.  Deo.  669;  Hale  o.  Woods.  10  N. 
H.  470,  84  Am.  Dec  176;  Merchante* 
Bank  «.  Central  Bank,  1  Oa.  418,  44 
Abl  Deo.  665;  Clealand  e.  Walker, 


11  Ala.  1058,  46  Am.  Dec.  288;  Wood 
f>.  Ooodridge,  6  Cush.  (Maaa)  1^7, 
'52  Am.   Dec.  771. 

'See  Mechem  on  Agency,  §4S5. 

«  Knight  V,  Clark.  48  N.  J.  L.  83, 
57  Am.  Rep.  534;  Hodgson  v.  Dexter, 
1  Cranch  (U.  S.)  845;  Orowell  •• 
Crispin.  4  Daly  (N.  Y.)  100;  Tippet* 
9.  Walker,  4  Mass.  595,  597;  Pine  ft 
Huber  Mfg.  Co.,  88  Ind,  121. 

•  Story  on  Agency,  g  302. 

iln  Eidght  9,  Clark.  48  N.  H^ 
22,  57  Am.  Rep.  534. 
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§  807. 


§  806.  Will  not  ba  held  personally  liable  except  where  the 
Intent  is  dear  to  make  him  8o. —  Hence  it  is  well  settled,  as  a 
general  role,  that  public  officers  and  agents  will  not  be  held 
personally  liable  upon  contracts  entered  into  by  them  in  the 
pnblic  behalf/  except  in  those  cases  where  the  intent  is  clearly 
apparent  so  to  bind  them.*  And,  as  is  said  by  Chief  Justice 
Mabshall,  *^  The  intent  of  the  officer  to  bind  himself  personally 
must  be  very  apparent  indeed  to  indnce  such  a  construction  of 
the  contract."  • 

§  807.  To  what  Contracts  this  Bule  extends^ — This  rule  ap- 
plies not  only  to  simple  contracts  whether  written  or  unwritten 
bnt  to  sealed  instruments  as  well.^     The  fact  that  the  agent  of  a 


'Hodgson  V.  Dexter,  1  Oranch  (U. 
8.)  845;  Knight  v.  Clark,  48  N.  J.  L. 
22,  07  Am.  Rep.  584;  Jones  «.  Le 
Tombe,  8  Dall.  (U.  8.)  884;  Fox  «. 
Drake,  8  Cow.  (N.  Y.)  191;  Tutt  «. 
Hobbs,  17  Mo.  486;  Miller  v.  Ford,  4 
Rich,  (a  C.)  L.  876,  65  Anoi.  Dec. 
687;  Brown  v.  Austin,  1  Mass.  208,8 
Am«  Dec.  11;  McClenticks  «.  Bryant, 
1  Mo.  698.  14  Am.  Dec.  810;  Bel- 
knap «.  Reinhart,  2  Wend.  (N.  T.) 
876,  20  Am.  Dec.  621 ;  Stinchfield  t. 
Little,  1  Greenl.  (Me.)  281,  10  Am. 
Dec.  65;  Dawes  «.  Jackson,  9  Mass. 
490;  Freeman  v.  Otis,  9  Mass.  272,  6 
Am.  Dec.  66;  Walker  «.  Swartwout, 
12  Johns.  (N.  Y.)  444,  7  Am.  Deo. 
884;  Wallis  «.  Johnson  School 
Township,  75  Ind.  868;  Macbeath  «. 
Haldinand,  1  T.  R  172;  Bowen  «. 
Morris,  2  Taunt  874;  Unwin  r. 
Wolseley,  1  T.  R  674;  Brown  «. 
Austin,  1  Masa  208,  2  Am.  Dec.  11; 
Dawes  «.  Jackson,  9  Mass.  490; 
Bainbridge  «.  Downie.  6  Mass.  268; 
Osborne  •.  Kerr,  12  Wend.  (N.  Y.) 
179  ;  Rathbon  «.  Budlong,  15  Johna 
(N.  Y.)  1;  Mott  V.  Hicks.  1  Cow  (N. 
Y.)  518,  18  Am.  Dec.  550;  Sheffield 
0.  Watson,  8  Caines  (N.  Y.)  69;  Bron- 
son  V,  Woolsey,  17  Johns.  (N.  Y.) 


46;  Bernard  «.  Torrance,  5  OilL  ft 
J.  (Md.)  888;  Enloe  z.  Hall,  1 
Humph.  (Tenn.)  803;  Brazelton  «. 
Colyar,  2  Baxt  (Tenn.)  284;  Twy- 
cross  V.  Dreyfus,  L.  R.  5  Oh.  Div. 
605,  22  Bng.  Rep.  844;  McCurdy  v. 
Rogers,  21  Wia  197,  91  Am.  Dec 
468;  Cutler  «.  Ashland,  121  Mass. 
588;  Comer  «.  Bankhead,  70  Ala. 
498;  Lyon  v.  Irish,  58  Mich.  518; 
Melchart  «.  Halsey^S  Wila  149; 
City  of  Providence  «!^iller,  11 R.  I. 
272,  28  Am.  Rep.  453;  Perrin  v.  Ly- 
man, 82  Ind.  16. 

sSimonds  v.  Heard,  23  Pick. 
(Mass.)  120,  24  Am.  Dea  41;  Cahokia 
«.  Rautenberg.  88  111.  219;  Fowler  v. 
Atkinson,  6  Minn.  579;  Wing  «. 
Glick,  66  Iowa  478,  87  Am.  Rep. 
142,  n;  Bayliss  o.  Pearson,  15  Iowa 
279;  Exchange  Bank  v.  Lewis  County, 
28  W.  Ya.  278;  Ross  v.  Brown,  74 
Me.  852. 

*In  Hodgson  v.  Dexter,  1  Oranch 
(U.  8.)  845. 

« Knight  V.  Clark.  48  N.  J.  L.22,  57 
Am.  Rep.  534;  Hodgson  «.  Dexter, 
1  Oranch  (U.  S.)  845  ;  Unwin  v.  Wol- 
seley,  1  T.  R  674;  Walker  «.  Swart> 
wout.  12  Johns.  (N.  Y.)  444,  7  Ank 
Dec.  834. 
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private  principal  would  have  been  personally  bonnd  under  like 
cironmatanoeB  ia  not  conclnsiva 

§  808.  Bat  where  Intent  is  olear  they  will  be  penonally 
charged. — ^Bnt,  on  the  other  hand,  where  such  intent  is  clearly 
apparent,  as  where  he  uses  apt  words  to  charge  himself  person- 
ally, the  pablic  officer  or  agent  will  be  held  personally  bonnd.  ^ 

Whether  he  is  so  bonnd  or  not  becomes,  therefore,  largely  a 
question  of  evidence,  to  be  determined  according  to  the  facts 
and  circumstances  of  each  particular  case. 

It  is,  then,  always  admissible  for  the  plaintiff  to  show,  if  he 
can,  that  though  the  defendant  was  a  public  officer,  he  yet  in 
that  particular  case  contracted  as  an  individual.' 

§  809.  Publio  Officer  not  ordinarily  held  to  an  impUed  War- 
ranty of  Authority.— ''When  public  agents,"  says  Emkett,  C.  J.,' 
^'  in  good  faith,  contract  with  parties  having  full  knowledge  of 
the  extent  of  their  authority,  or  who  have  equal  means  of 
knowledge  with  themselves,*  they  do  not  become  individually 
liable^  unless  the  intent  to  incur  a  personal  responsibility  is 
clearly  expressed,  although  it  should  be  found  that  through  ig- 
norance of  law  they  may  have  exceeded  their  authority.  *  * 
In  this,  as  in  other  cases,  the  intention  of  the  parties  governs, 
and  when  a  person,  known  to  be  a  public  officer,  contracts  with 
reference  to  the  public  matters  committed  to  his  charge,  he  is 
presumed  to  act  in  his  official  capacity  only,  although  the  con- 
tract may  not  in  terms  allude  to  the  character  in  which  he  acts, 
unless  the  officer  by  unmistakable  language  assumes  a  personal  lia- 


I  Simonds  e.  Heard.23  Pick.  (Mass.) 
ISO,  84  Am.  Dec.  41;  Cahokia  «. 
Bautenberg,  88  HI.  219;  Fowler  •. 
Atkinson,  6  Minn.  579;  Wing  «. 
Glick,  66  Iowa  473.  87  Am.  Rep. 
143,  n;  Bayliss  «.  Pearson.  15  Iowa 
879 ;  Bxchange  Bank  v.  Lewis  County. 
88  W.  Va.  378;  Ross  v.  Brown,  74 
Me.853;Oityof  Providences.  Miller, 
11  R  L  873.  88  Am.  Rep.  453;  Shef- 
field «.  Watson.  8  Caines(N.  T.)  89; 
Gill  9.  Brown,  13  Johns.  (N.  T.)  885; 
Horsl^  •.  Bell,  1  Bro.  0.  0.  101. 


sQgden  v.  Raymond,  88  Conn.  379, 
58  Am.  Dee.  488. 

•In  Sanborn «.  Neal,4Minn.  136, 
77  Am.  Dec.  503.  See  to  like  effect: 
McCurdy  «.  Rogers,  31  Wis.  197,  91 
Am.  Dec.  468;  New  York,  Ac.,  Go. 
«.  Harbison,  10  Fed.  Rep.  688;  Peny 
«.  Hyde,  10  Conn.  839;  Murray  t. 
Oarothers,  1  Meto.  (Ey.)71. 

4  See  also  upon  this  point  Newman 
«.  Sylvester,  43  Ind.  118;  Jenkins  «. 
Atkins.  1  Humph.  (Tenn.)  884,  84 
Am.  Dec.  048. 
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§  810. 


bility^  or  is  guilty  of  fraud  or  miBrepresentation.  Being  a 
pablic  agent  with  his  powers  and  duties  prescribed  bj  law,  the 
extent  of  his  powers  is  presumed  to  be  as  well  known  to  all 
with  whom  he  contracts  as  to  himself.*  When,  therefore, 
there  is  no  want  of  good  faith,  a  party  contracts  with  such  an 
officer  with  his  eyes  open,  and  has  no  one  to  blame  if  it 
should  afterwards  appear  that  the  officer  had  not  the  authority 
which  it  was  supposed  he  had.^' ' 

§  810.  But  Offioer  may  be  bound  by  express  Bepresentation 
as  to  his  Authority.— But  the  officer  may  undoubtedly  be  held 
liable  to  one  who  sustains  injury  thereby  where,  though  in  good 
faith  but  erroneously,  he  induces  the  making  of  the  contract  by 
express  assertions,  representations  or  warranties  of  his  antliority 
as  a  matter  of  fact,*  as  distinguished  from  matters  of  law,'  of 
the  falsity  of  which  the  other  party  did  not  and  was  not  by  law 
presumed  to  have  knowledge.' 


'See  also  ante  §  800,  and  cases 
cited. 

s  Persons  dealing  witli  a  public 
agent  are  charged  with  knowledge  of 
the  law  conferring  his  authority. 
Mayor  of  Baltimore  v,  Eschbach,  18 
Md.  288;  Mayor  of  Baltimore  «.  Rey- 
nolds, 20  Md.  1,  88  Am.  Dec.  685; 
Lee  t>.  Munroe,  7  Cranch  (U.  S.)  866; 
Stete  «.  Bank,  45  Mo.  528;  State  o. 
Hastings,  10  Wis.  518;  Hull  o.  Mar- 
ahall  County,  12  Iowa  142:  Silliman 
V,  Fredericlcsburg.  &c.,  R  R  Co.,  27 
Gratt  (Va.)  119;  The  Floyd  Accept- 
ances, 7  Wall.  (U.  S.)  680;  Clark  o. 
Des  Moines,  19  Iowa  199,  87  Am. 
Dec.  428;  State  v.  Hays.  62  Mo.  678; 
Delafleld  v.  State,  26  Wend.  (N.  Y.) 
192;  People  «.  Bank,  24  Wend.  (N. 
T.)481;  Whiteside  «.  United  States, 
98  U.S.  247;  Newman  o.  Sylvester.  42 
Iiid.lia 

**'If  the  party  contracts  as  a  pub- 
lic officer,  and  in  that  capacity  acts 
honestly,  he  will  not  ordinarily  be 
personally  liable.  Belknap «.  Rein- 
bart,  9   Wend.  (N.  T.)  875,  (20  Am. 


Dec.  621);  Hodgson  v.  Dexter,  1 
Cranch  (U.  S.)  845;  Nichols  v. 
Moody,  22  Barb.  (N.  T.)6ll.  and 
cases  cited.  If  his  authority  to  act  ia 
defined  by  public  statute,  all  who 
contract  with  him  will  be  presumed 
to  know  the  extent  of  his  authority, 
and  cannot  allege  their  Ignorance  as 
aground  for  charging  him  with  act- 
ing in  excess  of  such  authority,unless 
he  knowingly  misled  the  other 
parly."  Newman  t.  Sylvester,  42 
Ind.  1 12. 

4  See  Vechem  on  Agency,  §  649; 
Eroeger  «.  Pitcairn,  101  Penn.  St, 
811,  47  Am.  Rep.  718;  Bartlett  v. 
Tucker,  104  Mass.  886,  6  Am.  Hep. 
240;  Jefta  V.  York,  10  Cush.  (Mass.) 
892,  &  0.  4  Cosh.  871.  60  Am.  Dec. 
791;  Bank  of  Hambui:g  •.  Wray,  4 
Strob.  (S.  C.)  87,  61  Am.  Dec.  669; 
Belisle  v.  Clark,  49  Ala.  98. 

*  See  Mechem  on  Agency,  g  §  645,^ 
668.  Beattie  «.  Lord  Ebury,  L.  R  7, 
Oh.  App.  777,  8  Eng.  Rep.  626. 

•  See  McCurdy  «.  Rogers,  21  Wi&. 
107,  91  Am.. Dec.  46a 
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§  811.  Or  where  he  is  guilty  of  Fraud  or  Misrepresentation. 
-A  fortiori  may  the  officer  be  held  liable  where  he  fraudnlentlj 
or  deceitfully  conceals  or  misrepresents  the  facts  in  respect  to 
his  authority/ 

§  812.  Officer  may  be  loable  where  knowing  he  has  no  Au- 
thority he  makes  Contract  implying  its  Existence. — So  the  officer 
may  be  liable  where,  knowing  that  he  has  no  authority,  as  where 
it  was  never  conferred  or  has  terminated,  or  depends  upon  the 
existence  of  extrinsic  facts  peculiarly  within  his  own  knowledge,* 
he  yet,  though  without  express  assertions  of  authority,  deals  with 
the  other  party  who  has  not  and  is  not  by  law  presumed  to  have 
knowledge  of  his  authority,'  as  one  possessing  competent  author- 
ity and  without  disclosing  the  lack  of  it,  whereby  the  other 
party  suffers  injury.* 

But  the  officer  can  not  be  held  personally  liable  where  the 
other  party  knew  or  had  the  means  of  knowing  that  the  officer 
was  unauthorized,  unless  the  latter  has  expressly  charged  his 
personal  responsibility.* 

§  813.  Officer  liable  who  disavows  his  official  Character.— 
In  Freeman  v.  Otis,'  the  court  said  that  where  a  public  agent 
makes  a  contract  in  the  name  and  behalf  of  the  government,  the 


1  See  Mechem  oa  Agency,  §  548» 
citing  Eroeger  «.  Pitcaim,  101  Penn. 
St.  811,  47  Am.  Rep.  718;  Smout  «. 
llbery,  10  Mees  <&  Wels.  1;  Bank  of 
Hamburg  c.  Wray,  4  Strob.  (S.  C.) 
87,  61  Am.  Dec.  659.  See  also  New- 
man «.  Sylvester,  42  Ind.  112; 
Sanborn  o.  Neal,  4Minn.  126,  77  Am: 
Dec.  502;  McCurdy  «.  Rogers.  21 
Wis.  197,  91  Ana.  Dec.  468;  New 
York,  Ac. ,  Co.  «.  Harbison,  16  Fed. 
Rep.  688;  Perry  «.  Hyde,  10  Conn. 
829;  Murray  «.  Carotbers,  1  Mete 
(Ky.)  71. 

•  McClenticks  o.  Bryant,  1  Mo. 
598, 14  Am.  Dec.  810.  See  also  Mc- 
Donald «.  Franklin  County,  2  Mo. 
218;  Ruggfes  «.  Wasbington  County, 
8  Mo.  601. 

•McCurdy  fj.  Rogers.  21  Wis.  197, 
91  Am.  Dec.  468. 


^  See  Mecbem  on  Agency,  g  544. 

•  McCurdy  «.  Rogers,  21  Wis.  197, 
91  Am.  Dec.  468;  Newman  •.  Sylves- 
ter, 42  Ind.  106,  118.  In  the  last 
case  it  is  said:  *lt  Is  material  in 
such  cases  that  the  party  complaining 
of  a  want  of  authority  in  the  agent 
should  be  ignorant  of  tiie  truth  touch- 
ing the  agency.  If  he  has  fuil  knowl- 
edge of  the  facts,  or  of  such  facts  as 
fairly  and  fully  put  him  upon  in- 
quiry for  them,  or  the  means  of 
knowledge  reasonably  aocesdble  to 
him,  he  cannot  say  he  was  misled, 
simply  on  the  ground  that  the  party 
assumed  to  act  as  agent  without 
authority  in  the  absence  of  fraud." 

•Freeman  «.  Otis,  9  Mass.  272,  6 
Am.  Dea  66.  See  also  Brown  «.  Aus- 
tin, 1  Mass.  208,  2  Am.  Dec.  11. 
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agent  is  not  liable  to  the  action  of  the  party  contracted  with, 
who  must  look  to  the  government.  But  if  snch  agent  shonld 
deny  to  the  government  that  he  had  entered  into  such  contract, 
and  by  snch  interference  prevents  the  party  from  availing  him- 
self of  his  remedy  against  the  government,  he  must  be  personally 
liable,  as  he  has,  by  his  conduct,  in  effect  disavowed  his  acting  in 
the  character  of  a  public  agent. 

§  814.     Offioer  laable  who  conceals  Faot  of  his  Agency. — So 

the  officer  wonld,  like  a  private  agent,^  nndonbtedly  be  held 
personally  liable  where  he  conceals  the  fact  of  his  representative 
capacity,  and  contracts  as  the  real  principal. 

§  815.  OfOLoer  may  be  liable  where  there  is  no  responsible 
PrinoipaL — So  also,  as  in  the  cas^  of  a  private  agent,*  the  officer 
may  be  personally  liable  where  he  assumes  to  represent  a  princi- 
pal which  has  no  legal  existence  or  status,  or  which  has  no  legal 
responsibility.' 

§  816.  Where  Officer  is  liable  on  the  Contract  made  without 
Authority. — Whether  the  officer  can  be  held  liable  upon  the  very 
contract  itself  which  he  has,  withont  authority,  assumed  to  make, 
or  whether  the  other  party  must  find  his  relief  in  some  other 
form  of  action,  are  questions  upon  which  the  authorities  are  not 
entirely  in  harmony.  But  the  true  rule  seems  to  be  that  the 
officer  can  only  be  held  liable  upon  the  contract  itself  in  those 
cases  in  which  he  has  used  apt  words  to  bind  himself,  or  has 
expressly  pledged  his  personal  responsibility,  or  in  which  the 
credit  was  given  to  him  personally.* 

§  817.  How  Liability  enforoed  in  other  Oases. — The  liability 
of  the  officer  can  be  enforced  in  other  of  such  cases,  if  he  be  lia- 
ble at  all,  only  in  an  appropriate  action  based  upon  the  express 

^  See  this  question  fully  discussed  Am.  Bee.  64;  Duncan   o.  Niles,  8d 

in  ttechem  on  Agency,  g  664.  111.  682.  88  Am.  Dec.  298;  Harper  «. 

•  See  Mechem  on  Agency,  §667.  Little,  2   Me.   14,  11  Am.   Deo.  26; 

sSee  Blakely  «.  Bennecke,  69  Mo.  Stetson  v.  Patten,  2  Me.  868. 11  Am. 

198.  Dec.  Ill;  Abbey  v.  Chase,  6  Cosh. 

«Ogden«.  Raymond,  22  Conn.  879»  (Mass.)   66;  McHenry  «.  Doffield,  7 

68  Am.  Dec.  429 ;  McGurdy  v.  Rogers,  Blackf .  (Ind. )  41. 

21  Wis.  197,  91  Am.  Dea  468.    See  See  Mechem  on  Ageni^,  %  660. 
also  Hall  s.  Orandall,  29  Cal.  667,  89 

548 


§  818. 


THE   LAW  OF  OFFIOBS   AKD   OFFIOEBS.  [Book  lY. 


or  implied  warranty  of  anthorit;,'  or  apon  the  fraud,  misrepre- 
aentation  or  deceit* 

§  818.  How  when,  though  authorised,  he  Aula  to  bind  the 
Publio. — But  there  are  still  other  cases  in  which  the  officer,  being 
fullv  authorized  to  bind  the  public  to  the  contract  in  question 
and  intending  in  good  faith  to  accomplish  that  result,  may  jet, 
through  the  failure  to  use  appropriate  language  or  to  observe  pre- 
scribed forms,  entirely  fail  to  make  such  a  contract  as  is  in  law 
binding  upon  his  principal.  The  question  will  then  arise  whether 
he  is  himself  bound. 

This  question  must  be  determined  by  reference  to  the  same 
principles  which  have  been  already  considered.  It  is,  as  has  been 
seen,  the  constant  presumption  that  the  public  officer  does  not 
intend  to  bind  himself  personally.'  He  can,  as  has  also  been 
seen,  be  held  personally  liable  only  where  the  intent  to  be  so  is 
clearly  apparent.^  The  mere  fact  that  he  has  failed  to  give  a 
cause  of  action  upon  the  contract  against  his  principal  does  not 
necessarily  lead  to  the  result  that  he  is  himself  bound.' 

Guided  by  these  principles  then,  it  follows  that  he  can  in  such 
a  case  bo  held  personally  liable  upon  the  contract  itself  only 
when  he  has  used  apt  wordstochargehimself  personally,  or  when 
he  has  expressly  pledged  his  personal  responsibility,  or  when  the 
credit  was  given  to  him  individually.*  In  other  cases  the  con- 
tract may  bind  no  one  at  all,  or  may  be  utterly  void,  in  whidi 
event  the  other  party  must  seek  his  remedy,  if  he  has  any,  either 
upon  an  implied  contract  based  upon  the  original  consideration, 
or  upon  some  express  or  implied  warranty  of  the  sufficiency  of 
the  execution/ 


*  See  Baltzea  v,  Kicolay,  58  N.  T. 
467;  Patterson  «.  Lippincott,  47  K. 
J.  L.  457,  1  All.  Rep.  506.  54  Am. 
Bep.  178. 

sSee  Koyes  v.  Loring,  55  Me.  408ii 
•Seean<0.  §805. 
«8eeanfo,  §806. 

•  Ogden  «i  Raymood.  22  Conn.  879, 
58  Am.  Dec.  429;  McCurdy  v.  Rog- 
ers, 21  Wis.  197.  91  Am.  Dec.  46a 
Bee  also  Duog  o.  Parker,  52  N.  Y. 


494;  Baltzen  e.  Nicolay,  58  N.  Y* 
467. 

•Ogden  e.  Raymond,  22 Conn.  879, 
58  Am.  Dec.  429;  McCurdy  «. 
Rogers,  21  Wi8.197.  91  Am.Dea  468; 
Newman  •.  Bylvester,  42  Ind.  11^; 
Sanborn  ei  Neal,  4  Minn.  196,  77 
Am.  Dec.  502. 

TSee  Hall  v.  Orandall*  29  OaL  667, 
89  Am.  Dec.  64 
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IL 

UPON   00NTRA0T8  NOT  NBOOTIABLIB. 

§  819.     mustrationsofBale  holding  Offioer  not  liable. Illnfl- 

trations  of  the  rale  that  the  public  agent  is  not  liable  peraonally 
upon  contracts  made  by  him  in  behalf  of  the  public,  except 
where  the  contract  evinces  a  clear  intention  that  he  should  be  so 
liable,  are  numerous. 

Thus  an  instrument  in  writing  beginning  "  For  value  received, 
we,"  A.  S.  C,  W.  M.  0.  and  J.  H.  K.,  "  members  of  the  town- 
ship committee  of  the  township  of  Harrison,  *  *  and  our 
successors  in  oflSce,  promise  to  pay,"  etc;  authorizing  any  attor- 
ney-at-Iaw  appointed  by  the  payee  to  prosecute  suits  *'  against  us 
or  our  successors  in  office  on  said  note  *'  and  to  confess  judgment 
for  any  sums  in  the  payment  of  which  ''  we  or  our  successors  in 
office  may  be  delinquent,''  and  signed  with  the  individual  names 
of  the  makers  and  sealed  with  their  seals,  is  not  binding  upon 
the  signers  personally.' 

So  where  a  lease  was  made  between  H.  of  the  one  part  and 
D.,  "secretary  of  war,"  of  the  other,  whereby  H.  leased  to  D. 
''and  his  successors,"  and  D.  ''for  himself  and  his  successors" 
covenanted  to  pay  rent,  etc,  the  lease  being  signed  by  H.  and  D. 
in  their  individual  names,  the  Supreme  Court  of  the  United 
States  held  that  D.  was  not  personally  liable  upon  his  covenants.* 

An  instrument  reading  '^On  settlement  with  Sylvanus  Fox 
for  work  and  labor  on  the  court  house  in  the  village  of  Owego, 
we  find  there  to  be  due  him  "  a  certain  sum  "  which  we  promise 
to  pay  on  the  first  day  of  June  next,"  signed  by  D.  and  P.  with 
the  addition  "Oommissioners  for  building  the  court  house  at 
Owego  Yillage,"  is  not  personally  binding  upon  the  signers.' 
And  an  instrument  by  which  certain  persons,  "  school  directors 
of  Heidelberg  township"  acknowledged  themselves  bound,  and 
conditioned  to  be  void  if  the  persons  named,  ''school  direc- 
tors of  Heidelberg  township    *    *    and  their  successors  in  office 

*    *    shall  payi'*  etc,  signed  in  the  individual  names  of  the 

■Knight  fi  01ark»  48  N.  J.  L.  28,         •Hodgson  v.  Dexter,  1  Orancb  (TJ. 
§7 Am.  Rep.  884.  8)845. 

•Pox •.  Drake.  8  Cow.  (N.  T.)  191. 

(86)  645 
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makers,  with  their  seals  attached,  binds  the  distriot  and  not  the 
makers.' 

An  order  addressed  to  J.  F.,  ^'commissioner  of  common 
schools,"  in  a  certain  district,  directing  the  payment  of  a  sam  of 
money  to  a  person  named,  and  signed  by  two  individnals  with 
the  addition  ''  Trustees,"  does  not  make  the  signers  personally 
liable.* 

So  an  officer  has  been  held  not  to  be  personally  liable  who  has 
contracted  '^as  saperintendent  of  the  State  prison,"'  or  as  *' com- 
mittee of  the  commissioners  of  roads."  * 

So  an  agreement  between  H.  A.  L.  of  the  one  part,  and  G.W. 
I.  and  M.O.  ^^  trastees  of  the  village  of  Grand  Ledge"  by  which 
the  said  G.  W.  I.  and  M.O.  '^trustees  of  the  village  of  GrandLedge" 
covenanted  and  agreed  to  pay  H.  A.  L.  a  certain  snm  for  building 
a  bridge  in  the  village,  and  which  was  signed  H.  A.  L.  (l.  &),  G. 
W.  I.  "  Trustee  "  (l.  b.)  M.  C.  (l.  s.)  is  not  binding  upon  the 
two  latter  personally.* 

§  820.  Oases  holding  Officer  liable. — But,  on  the  other  hand, 
where  the  committee  of  a  town  entered  into  a  contract  for  the 
erection  of  a  bridge,  reciting  that  it  was  between  H.  H.,  E.  S. 
and  N.  H.  "  committee  of  the  town  of  Wayland  "  on  the  one 
part  and  8.  and  0.,  on  the  other,  wherein  among  other  things  it  was 
agreed  that  "  said  committee  are  to  pay "  said  S.  and  C.  a  cer- 
tain sum  of  money  on  completion  of  the  work,  and  which  was 
signed  by  the  members  of  the  committee  in  their  individual 
names,  the  court  held  that  it  was  apparent  from  the  face  of  the 
contract  that  the  committee  intended  to  bind  themselves  and 
became  personally  responsible.  The  court,  however,  while 
recognizing  the  rule  exempting  public  officers  from  personal  lia- 
bility, held  that  it  had  no  application  to  this  case,  **  it  not  being 
a  contract  in  behalf  of  the  public,  but,  at  most,  of  a  corporation 
capable  of  making  contracts  and  liable  to  an  action  on  its  con* 
tracts."  • 

So  where  a  contract  was  made  between  £.  J.  and  W.  parties 

>  Heidelberg    Sohool    District    t.         « Miller «.  Ford,  4  Rich.  (8.  0.)  L. 
Horst,  62  Penn.  St  801.  876,  65  Am.  Dec.  687. 

•  Tutto.  HobbB,  17  Mo.  486.  iLyon  o.  Irish,  68  Mich.  5ia 

•Dawes «.  Jackson,  9  Mass.  490.  •Simonds    «.     Heard,    28     Pick. 

(Mass.)  120,  84  Am.  Dec.  41. 
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of  the  first  part,  and  D.  "  in  behalf  of  the  city  of  Providence  " 
party  of  the  other  part,  whereby  the  first  parties  agreed  that, 
in  consideration  that  the  city  wonld  widen  a  certain  street,  they 
would  convey  to  the  second  party  a  certain  piece  of  land  for  a 
eertain  price,  etc;  the  contract  being  signed  and  sealed  by  the 
parties  in  their  individual  names,  it  was  held  that  the  contract 
was  personally  obligatory  upon  D.,  and  not  upon  the  city  of 
which  he  was  the  mayor.^  The  court  recognized  the  rule  osnally 
applicable  to  public  officers,  but  held  that  D.  had  chosen  to  be- 
come individually  liable,  saying,  moreover,  that  it  has  been  held 
*Hhat  the  rule  in  regard  to  public  oflScers  does  not  apply  in  favor 
of  the  officers  of  a  municipal  corporation  which  is  capable  of 
making  contracts  for  itself,  and  is  liable  to  be  sued  thereon."  * 


III. 

UPON   NBOOTIABLB   INSTRUMENTS. 

§  821.  In  generaL — When,  however,  the  case  of  negotiable 
instruments  is  considered,  other  elements  appears.  Saoh  paper 
is  intended  to  serve  as  a  means  of  commercial  exchange  and  to 
largely  take  the  place  of  money.  It  is,  therefore,  highly  desir- 
able that  it  should  tell  its  own  story  and  be  unfettered  and  un- 
limited by  any  restrictions  or  exceptions  not  apparent  upon  its 
face.  At  the  same  time,  there  is  nothing  in  this  fact  sufficient 
to  override  other  established  principles. 

The  cases  dealing  with  this  class  of  instruments  are  extremely 
confiicting.  '  In  many  of  them,  the  tendency  of  the  courts  has 
been  to  apply  the  same  rules  which  govern  the  construction  of 
similar  instruments  when  made  by  a  private  agent,  and  to  over- 
look or  disregard  the  distinctions  properly  applicable  in  the  case 
of  public  agents.  ^Others,  however,  as  will  be  seen,  find  no  diffi* 
cnlty  in  applying  to  negotiable  instruments  the  same  rules  and 
presumptions  which  govern  in  cases  of  non-negotiable  contracts. 
Thus— 

'  City  of  Providence  «.   Miller,  11      monds  e.  Heard,  38  Pick.  120,  84  Am. 
R  I.  373,  33  Am.  Rep.  458.  Dec.  41,  (mpra)  aad  Hall  «.  Cockrell, 

•As  80  holding,  the  court  cite  Si-      38  Ala.  507. 
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§  823.  Ciaoa  applying  Bole  applioable  to  prirate  Agency*- 
Where  a  note  reading  "  I  promise  to  pay,''  etc.,  was   signed  by 

0.  H.  and  A.  P.  "  School  trustees/'  it  was  held  that  the  note 
was  the  individual  obligation  of  the  signers,  and  that  the  words 
'^  School  trustees''  were  but  descriptive  of  the  persons;^  and  a 
similar  ruling  was  made  where  the  paper  headed  ''  State  of  Iowa, 
County  of  Jones,  Township  of  Hale,"  read  **  we  agree  to  pay," 
etc,  and    was  signed   W,  H.  G.,   "  Pres.  School  Board,"  and 

1.  B.  S.  "  Sec'y  School  Board."  *  So  where  notes  reading,  "  I 
promise,"  etc,  were  signed  J.  B.  "  Agent  for  Lewis  County," 
it  was  held  that  J.  B.  was  personally  boand/  And  a  note 
reading  "  For  valued  received  as  treasurer  of  the  town  of  Mon- 
mouth, I  promise  to  pay,"  etc,  and  signed  W.  G.  B.  "  Treas- 
urer," was  held  to  be  the  individual  note  of  B.* 

So  individuals  who  promised  ^'  as  committeemen  for  the 
erection  of  a  school  house  in  District  No.  1,"  but  signed  in^ 
their  own  names  were  held  personally  liable; '  and  where  a  note 
reading  "For  value  received  in  policy  No.  188,181,  *  * 
issued  by  the  American  Insurance  Company  ♦  *  we  promise 
to  pay  to  said  Company,"  etc,  was  signed  E.  Q.  "  president" 
J.  A.  C.  "  secretary,"  and  E.  S.  "  director,"  it  was  held  that  it 
was  the  individual  note  of  the  persons  named.* 

So  again,  where  a  note  reading  "  For  value  received  I  promise 
to  pay,"  etc,  "  for  causing  full  page  view  of  the  Leonard  graded 
school  building  to  be  printed  in  the  atlas  of  Clearfield  County,'' 


1  Villas  of  Oahokia«.  Rautenberg, 
88  111.  219.  To  same  effect,  see  Fow* 
ler  «.  Atkinson,  6  Minn.  579. 

•Wing  0.  Glick,  66  Iowa  478,  87 
Am.  Rep.  142,  note. 

*Bzcliange  Bank  «.  Lewis  Oounty, 
88  W.  Va.  273. 

«Ro88  «.  Brown,  74  Me.  862. 

•Bayliss  «.  Pearson,  16  Iowa  279. 

•American  Ins.  Co.  v.  Stratton,  69 
Iowa  696. 

These  cases  in  Iowa  must  evi- 
dently be  distinguished  from  certain 
others  in  the  same  State.  Thus  where 
a  note  reading  "we,  the  undersigned, 
directors  of  school  district  No.  4, 
Montpelier    township,     promise    to 


pay;"  &c.,  was  signed  by  theindi- 
yidual  names  of  the  offloers,  it  ^^ 
held  not  binding  on  them  personally* 
Baker «.  Ohambles,  4  Qreeoe  (lows) 
42a  So,  where  a  similar  note  resd- 
ing  "we,  the  board  of  school  district 
No.  I**  promise  to  pay,  &c,  wa* 
signed  in  the  indiyidual  names.  Lyon 
«.  Adamson,  7  Iowa  609. 

The  court  in  these  cases  holds  that, 
under  the  Code,  the  form  adopted  it 
the  proper  form  in  which  to  pledgs 
the  responsibttity  of  the  district  Tba 
same  Code,  however,  provides  a  dif* 
f  erent  name  by  which  districts  Ai^^ 
be  known,  and  by  which  they  Bhaft 
make  contracts,  be  sned»  Ac. 
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was  signed  J.  T.  L.  ^^  President  Sch.  Bd/'  which  was  fonnd  to 
mean  President  of  the  School  Board,  it  was  held  that  L.  was 
personally  bonnd.^ 

§  828.  Cases  distingnlwhlng  Pablio  Offioers. —  Bat,  on  the 
other  hand,  npon  the  gronnd  that  thej  were  pnblic  ofScers, 
where  two  notes  headed  '^  Monticello,  Ind.,"  and  reading  *^  we 
promise  to  pay,"  etc.,  were  signed  one  H.  P.  A.,  W.  8.  H.,  C. 
W.  K,  "  Trustees  of  Monticello  School,"  and  the  other  H.  P.  A., 
O.  W.  K,  <'  School  Trustees,"  it  was  held  that  the  words  '<Trus- 
tees  of  Monticello  School,"  and  ^'  School  Trustees "  were  not 
mere  deaoriptio  personae,  bnt  indicated  an  intent  to  charge  the 
school  town,'  and  the  same  ruling  has  been  reaffirmed  in  later 
cases  in  the  same  State.'  A  farHori  did  the  same  court  apply 
this  rule  where  a  note  reading  ^  I  promise  to  pay,"  etc.,  ^  to 
be  paid  out  of  the  township  funds,"  was  signed  F.  £.  M, 
**  Trustee  of  Johnson  T*p."* 

Where  a  sealed  note  reading,  we,  A.  S.  0.,  W.  M.  0.,  and 
J.  H.  K.,  ^^  members  of  the  township  committee  of  the  township 
of  Harrison,  *  *  *  and  our  successors  in  office,  promise  to 
pay,"  was  signed  by  the  parties  in  their  individual  names,  the 
court  applied  the  doctrine  in  regard  to  public  agents  and  held 
the  8i&:ners  not  personally  liable.' 

Where  a  note  reading  "  we,  as  trustees  of  school  district  No. 
10,"  promise  to  pay,  etc,  was  signed  with  the  individual  names 
of  the  makers,  the  court  held  that  there  could  not  well  be  any 
doubt  that  it  was  the  promise  of  the  district  and  not  of  the  per- 
sons signing  it,  but  that,  if  there  was,  it  could  be  removed  by 
showing  the  intention,' 


*  Porcey  •.  OaldwcH— Penn.— 9  Atl. 
Bep.  460. 

s  School  Town  of  Monticello  v. 
KendalU  72  Ind.  91,  87  Am.  Rep.  1S9. 

•  Moral  School  Tp.  «.  Harrison,  74 
Ind.  93. 

«  Wallis  «.  Johnson  School  Tp.  75 
Ind .  888.  In  this  case  the  court  said : 
'*  Where  it  appears  that  the  coosidera- 
tlon  moved  to  the  township,  and  it 
also  farther  appears,  from  the  whole 
instrament,  that  it  was  intended  to 


impose  an  obligation  npon  the  town- 
ship, there  can  be  no  doubt  that  the 
contract  should  be  regarded  as  that  of 
the  corporation,  and  not  as  that  of  the 
officer  whose  name  is  signed  to  it,** 
citing  McKenzie  e.  Board,  72  Ind. 
189;   Sheffield  School  Tp.  e.  Andreas, 

66  Ind.  167. 

•  Knight  «.  Clark,  48  N.  J.  L.  22, 

67  Am.  Rep.  684. 

•  Sanborn  e.  Neal,  4  Minn.  126,  77 
Am.  Dec.  603. 
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§  8S4.  AdmiflBibility  of  parol  Bvidsnoe  to  show  Xatent— 
Whether  parol  evidence  may  be  resorted  to  to  show  the  person 
intended  to  be  bound  is  a  question  which,  in  the  case  of  nego- 
tiable instruments  executed  by  a  private  a^^nt,  has  been  much 
considered  and  upon  which  the  courts  are  almost  hopelessly  in 
conflict  This  question  in  that  connection  has  been  discussed 
with  some  fulness  by  the  writer  in  another  place.*  In  the  case 
of  public  agents,  however,  the  question  has  not  frequently  arisen. 

In  Iowa,  where  a  note  containing  a  promise,  individual  in 
form,  was  signed  E.  G.,  "  President,"  J.  A.  O.,  **  Secretary,"  and 
E.  S.,  '^Director,"  it  was  held  that  it  was  the  individual  promise  of 
the  persons  named,  and  that  parol  evidence  was  not  admissible 
in  an  action  by  the  payee  against  the  makers  to  show  that  it  was 
given  and  accepted  as  the  promise  of  the  school  district  of  which 
the  signers  were  the  respective  officers  indicated,  and  not  as  the 
individual  promise  of  the  signers." 

In  Minnesota  it  was  held,  in  accordance  with  tlie  rule  gener- 
ally approved  in  cases  of  private  agency,  that  whore  the  paper 
is  upon  its  face  ambiguous  as  to  the  party  to  be  charged,  extrin- 
sic evidence  may  be  resorted  to  to  show  the  real  intention.' 

The  instrument  in  that  case  read,  '^  we,  as  trustees  of  school 
district  No.  10,"  promise,  etc.,  and  was  signed  with  the  indi- 
vidual names  of  the  makers.  The  action  was  brought  by  the 
payee.  The  court  considered  it  at  least  doubtful  whether  the 
note  was  an  individual  obligation. 

In  Missouri,  the  same  rule  prevails,  and  where  a  note  reading 
**I  promise  to  pay,"  etc.,  "for  building  a  school-house  in  Dist 
No.  3,"  was  signed  by  P.  T.  R,  "  Local  Director,"  it  was  held, 
in  an  action  brought  by  the  payee  against  the  signer,  that  it  was 
so  far  ambiguous  that  the  director  might  show  that  it  was 
intended  to  be  the  note  of  the  district.^ 

Bee    also    Baker  v.   Cbambles,  4  >  Sanboro  «.  Neal,  4  Minn.  126.  77 

Qreene  (Iowa)  428,  and  Lyon  v.  Ad-  Am.  Dec.   602.     Bee  alao   Pratt  •• 

amson,  7  Iowa  609,  referred  to  a  note  Beaupre,  13  Minn.  187. 

to  the  preceding  section.  *  McClellan  o.  Reynolds,  49  M^ 

'  Mecbem  on  Agency,  %441et  ieq,  812.    See  also  in  Missouri,  Mu^ser  •. 

*  American  Ina  Co.  v.  Stratton,  69  Johnson,  42  Mo.  74,97  Am,  Dec.  316; 

Iowa  696,  upon  the  authority  of  Wing  Shuetze  o.  Bailey,  40  Mo.  89;  Wash* 

9.  Qlick,  66  Iowa  478,  87  Am.  Rep.  ington  Ina  Co.  «.  Seminary,  62  Mo. 

142,  note.  480;  Klosterman  «.  Lobs,  68  Mo.  8iH^ 
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§  826.  inie  true  Boles. — The  adjudications  upon  many  points 
of  importanoe  are  yet  so  few  as  to  render  it  impossible  to  constmot 
from  them  a  complete  statement  of  the  rnles  which  govern  in 
this  relation.'  The  question  is  of  importance,  and  the  rnles 
may  well  be  difEerent,  in  two  classes  of  cases : — 

1.  Those  between  the  original  parties. 

2.  Those  between  the  maker  and  a  third  party. 

I.  In  the  former  class  it  is  believed  that  the  following  rales 
are  consonant  with  reason  and  with  justice,  and  are  not  in  con- 
flict with  the  authorities: — 

1.  Where  the  paper  on  its  face  is  clearly  the  direct  and  per- 
sonal promise  of  the  signer,  no  reference  being  made  to  an  ofS- 
cial  character,  the  signer  must  be  deemed  to  have  intended  to 
pledge  his  individual  responsibility  and  must,  therefore,  be  held 
personally  bound.  In  sach  a  case  extrinsic  evidence  is  not 
admissible  to  exonerate  him.'  So,  where  it  is  unmistakably  the 
principal's  promise,  such  evidence  can  not  be  resorted  to  to 
charge  the  agent.' 

2.  Where  the  instrument  is  ambiguous  on  its  face,  so  as  to 
render  it  doubtf  al  as  to  the  intention,  tlie  presumption  of  the 
law  will  be  that  a  known  public  officer  did  not  intend  to  charge 
himself  personally,  and  extrinsic  evidence  may  be  introduced  to 
olear  up  the  ambiguity  by  showing  the  actual  intention.* 

3.  In  view  of  the  presumption  of  the  law  against  a  personal 
obligation,  a  contract  which,  upon  its  face,  bears  some  evidence 
of  a  representative  capacity  (as  by  the  addition  of  the  words 
'* school  trustees"  and  the  like,  2Lnd  a  fortiori  so,  where  the 
name  of  the  principal  is  also  disclosed),  is  to  be  deemed  at  least 
ambiguous  within  the  meaning  of  the  preceding  rule.' 


Ferris  o.  Thaw,  6  Ma  A.pp.  279;  Tur- 
ner «.  Thomas,  10  Mo  A  pp.  842. 

>  For  the  rules  in  case  of  a  private 
agent,  see  Mechem  on  Agency,  g  449. 

•  See  Phelps  «.  Borland,  80  Hun  (N. 
T.)  862;  Auburn  Bank  «.  Leonard,  40 
Barb.  (N.  Y.)  119;  Babbett  v.  Young, 
61  N.  Y.  238  ;  Hancock  v,  Fairfield, 
80  Me.  299;  Collins  o.  Buckeye  State 
Ins.  Co.  17  Ohio  St.  215.  93  Am.  Dec. 
612;  Brown  v.  Parker,  7  Allen  (Mass.) 
839. 


>  Falk  «.  Moebs.  127  U.  S.  697. 

«  Sanborn  o.  Neal,  4  Minn.  126,  77 
Am.  Dec.  602;  Mc01ellan«.  Reynolds, 
49  Mo.  812. 

*  Sanborn  v.  Neal.  4  Minn.  126,  77 
Am.  Dec.  603;  McClellano.  Reynolds, 
49  Mo.  812. 

The  Indiana  cases  go  further,  and 
hold  that  the  words  "Trustees  of 
Monticello  School,"  "School  Trus- 
tees,'* Ac,  are  sufficient  to  show  an 
intention  to    charge    the   township. 
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Where  the  paper  discloses  upon  its  face  the  name  of  a  prin- 
cipal competent  to  make  it,  with  such  other  words  as  indicate 
that  the  signer  acted  in  a  representative  capacity,  the  paper  is  to 
be  deemed  that  of  the  principal  and  not  that  of  the  agent^ 

5.  The  fact  that  the  instrument  does  not,  either  from  lack  of 
authority  or  of  due  execution,  bind  the  principal,  is  not  alone 
sufficient  to  charge  the  agent  upon  it/ 

II.  In  the  second  class, — ^that  of  a  third  person  against  the 
maker, — the  same  rules  should  apply,  except  that  extrinsic  evi- 
dence ought  to  be  admitted  only  in  eases — 

L     Where  the  third  person  is  not  a  bona  fide  holder. 

2.  Where  the  instrument  bears  sufficient  evidence  upon  its 
face,  or  is  so  ambiguous,  as  to  fairly  put  a  reasonably  prudent 
man  upon  inquiry.' 


School  TowD  of  MoDticello  «.  Ken- 
dall. 79  Ind.  91»  87  Am.  Rep.  180; 
Moral  School  Tp. «.  Harrison,  74  Ind. 
98;  Wallis  «.  Johnson  School  Tp.  76 
Ind.  868. 

In  New  Jersey  the  cases  also  go 
farther,  and  a  promise,  though  under 
seal  made  by  certain  persons,  "  mem- 
bers of  the  township  committee  of  the 
township  of  Harrison  *  *  and  our 
successors  in  office,"  is  not  the  indi- 
Yidual  obligation  of  the  signers, 
though  they  sign  and  seal  as  individ- 
uals: Knight «.  Clark,  48  N.  J.  L.  22, 
67  Am.  Rep  684. 

The  Iowa  cases  are  contra:  Ameri- 
can Ins.  Co.  V.  Stratton,  69  Iowa  696; 
Wing  «.  Qlick.  66  Iowa  473. 

>  Baker   «.    Chambles,    4    Greene 


(Iowa)  428;  Lyon  cl  Adamson,  7  Iowa 
6()9;  School  Town  of  Montioello  «. 
Kendall,  72  Ind.  91,  87  Am.  Rep.  189; 
Moral  School  Tp.  «.  Harrison,  74  Ind. 
98;  Wallii  «.  Johnson  School  Tp.  76 
Ind.  868;  Knight  v.  Clark.  48  N.  J. 
L.  23,  67  Am.  Rep.  684. 

*  Ogden  V.  Raymond,  HSi  Conn.  879, 
68  Am.  Dec.  439;  McCurdy  «.  Rogers, 
21  Wis.  197.  91  Am.  Dec.  468. 

*  School  Town  of  Monticello  t. 
Kendall,  72  Ind.  91, 87  Am.  Rep.  189. 
In  this  case,  where  an  indorsee  was 
plaintiff,  the  court  held  the  words 
"  School  Trustees  *•  and  "  Trustees  of 
Monticello  School"  afflx^  to  the  sig- 
nature sufficient  to  show  an  intenUon 
to  charge  the  school  town. 
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CHAPTER  VIIL 

OP  THE  LIABILITY  OP  THE  PUBLIC  FOR  THE  ACTS  AND  CON- 
TRACTS OP  ITS  OFFICERS  AND  AGENTS. 


%  820.  Purpose  of  this  Chapter. 

827.  How  Subject  divided. 

I.  UPON  OONTRAOTS  MADE  BT  OFFIOBR. 

828.  Authority  is  created  by  Law. 
822.  Persons  dealing  with  Officer 

must  ascertain  his  Author- 
ity. 

9801  Authority  wiU  l>e  strictiy  con- 
strued. 

881.  Contract  must  l>e  in  Form  pre- 
scril)ed  by  Law. 

082.  Limits  fixed  by  Law  must  not 
be  exceeded. 

888.  Conditions  precedent  must  l>e 
complied  with. 

884.  Public  only  bound  while  Offi- 

cer keeps  within  his  Au- 
thority. 

885.  Contract  authorized  and  duly 

executed  is  binding. 

886.  State    liable   for    Breach   of 

binding  Contract — Prospeo- 
tive  Profits. 

887.  Estoppel  of   Government   to 

deny  Officer's  Authority. 

888.  Ratification   of   unauthorized 

Acts  and  Contracts. 

889.  Officer  can  not  deal  with  him- 

self without  Principal's 
Knowledge  and  Consent. 

840.  To  what   Officers  this   Rule 

applies. 

a.  rOR  THB  A0T8,  DBCLABATIONS  AND 
ADMISSIONS  OF  THB  OFnCBIl. 

841.  Stricter  Rule  prevails  than  in 

private  Agency. 


842.  Acts  within  the  Scope  of  his 
Authority  bind  the  Public. 

848.  When  bound  by  his  Declara- 
tions and  Admissions. 

in.   BT  NOTXOB  TO  THB  OmCSBB. 

844.  In  private  Agencies,  Notice  to 
Agent  is  Notice  to  Principal. 

846.  Same  Rule  applies  to  private 
Corporations. 

846.  Notice  to  the   Officer,  when 

Notice  to  the  Public. 

IT.   FOB  THB  TORTS  OF  US  OFFICBBB. 

847.  In  general. 

1.  The  Liability  of  the  United  8taU$. 

848.  United  States  Government  not 

liable  for  Torts  of  its  Offi- 
cers and  Agents. 

2.  7he  Liability  of  States, 

849.  State  not  liable  for  Torts  of 

its  Officers  and  Agents. 

8.  The   Liahility  of  Municipal  Oor- 
poratione, 

860.  Municipal  Corporation  not  lia- 

ble for  Torts  of  ito  Public 
Officers. 

861.  Same  Subject— Illustrations  of 

this  Rule. 

862.  Municipal  Corporations  not  lia- 

ble for  Acts  done  ultra 
yira, 

863.  Municipal  Corporation  is  liable 

for  Torts  of  its  Servants  and 
Agents  committed  in  execu- 
tion of  its  Powers. 
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§  S26.  Pmpose  of  this  Chapter. — Haying  heretofore  consid- 
ered the  liability  of  the  ofScer  himself,  attention  may  next  be 
given  to  the  liabilities  imposed  upon  the  public  by  his  acts  and 
contracts. 

§  827.  How  Subgeot  diTided. — ^This  will  involve  a  considera- 
tion of  the  liability  of  the  pnblio — 1.  For  the  officer's  contracts; 
2.  For  his  declarations  and  admissions;  3.  For  notice  to  him; 
4.  For  his  torts. 


UPON  OONTRAOTS  MiLDB  BT  OFFIOBB8. 

§  828.  Authority  is  created  by  Law. — As  has  been  seen,"  the 
anthority  of  every  public  officer  to  act  in  behalf  of  *the  public,  is 
cheated  by  law,  and  unless  so  created  and  conferred  it  can  not 
exist  Said  Mr.  Justice  Millbb,  in  response  to  the  inquiry, 
where  are  we  to  look  for  the  authority  of  the  office  f :  '*  The 
answer,  which  at  once  suggests  itself  to  one  familiar  with  the 
structure  of  our  government,  in  which  all  power  is  delegated  and 
is  defined  by  law,  constitutional  or  statutory,  is,  that  to  one  or 
both  of  these  sources  we  mnst  resort  in  every  instance.  We 
have  no  officers  in  this  government,  from  the  President  down  to 
the  most  sabordinate  agent,  who  does  not  hold  office  under  the 
law,  with  prescribed  duties  and  limited  authority.  And  while 
some  of  these,  as  the  President,  the  Legislature,  and  the  Judi- 
ciary, exercise  powers  in  some  sense  left  to  the  more  general  defi- 
nitions necessarily  incident  to  fundamental  law  found  in  the  con- 
stitution, the  larger  portion  of  them  are  the  creation  of  statntorj 
law,  with  duties  and  powers  prescribed  and  limited  by  that 
law."  • 

§  829.  Persons  dealing  with  Officer  must  aaoertam  his  Au* 
thority. — ^Every  person,  therefore,  who  seeks  to  obtain,  through 
the  dealings  with  the  officer,  the  obligation  of  the  public,  must, 
at  his  peril,  ascertain  that  the  proposed  act  is  within  the  scope 
of  the  authority  which  the  law  has  conferred  npon  the  officer.' 

*  See  ante,  %  601.  >  The  Floyd  AocepUnces,  7  Wtll* 

•  InThe Floyd  Acceptances.  7  Wall.      (U.  8.)  666;  Sutro  o.  Pettit,  74  CaL 
(U.  8.)  666,  676.  383,  6  Am.  St  Rep.  443;  McDonald 
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§  830.  Authority  will  be  strictly  oonstrued. — The  authority 
of  the  officer  being  a  matter  of  public  record  or  of  public  law  of 
which  every  person  interested  is  bound  to  take  notice,  there  is 
no  hardship  in  confining  the  scope  of  the  officer's  authority 
within  the  limits  of  the  express  grant  and  necessary  implication, 
and  such  is  the  well  established  rule.^  There  can  be  no  occa- 
sion or  excuse  in  snch  a  case  for  indulging  in  presumptions  or 
relying  upon  appearances,  but  the  authority  must  be  traced  home 
to  its  source  and  must  be  shown  actually  to  exist*  The  fact, 
therefore,  that  the  same  act  might  have  been  within  the  scope 
of  the  authority  if  created  by  a  private  principal  is  not  conclu- 
sive.' 

§  831.  Contract  must  be  in  Form  prescribed  by  Law. —  So 
where  the  law  expressly  requires  that  the  contract  shall  be  exe- 
cuted in  a  certain  manner  or  shall  be  in  writing,^  or  shall  be  also 


c.  Mayor,  68  N.  Y.  28.  28  Am.  Rep. 
144;  Barton  •.  Swepeton,  44  Ark. 
487;  Dorsey  County  «.  Whitehead,  47 
Ark.  206;  Merchants'  Bank  o.  Bergen 
County,  115  U.  8.  884;  Wallace  e. 
Mayor.  20  Cal.  181;  Bloomington 
School  Tp.  t.  National  School  Fur- 
nishing Co.  107  Ind.  48;  Pine  Town- 
ship e.  Huber,  88  Ind.  121;  Axt  e. 
Jackson  School  Tp.  90  Ind.  101; 
Reeve  School  Tp.  e.  Dodson.  98  Ind. 
497;  Union  School  Tp.  e.  First.  Nat. 
Bank,  102  Ind.  464;  Summers  e. 
Board.  108  Ind.  262.  68  Am.  Rep. 
618;  Platter  e.  Board,  108  Ind.  860; 
Hodges  9.  Builalo,  2  Denio  (N.  T.) 
110;  Cornell  o.  Guilford.  1  Denio  (N. 
Y.)  610;  Savings  Bank  «.  Winches- 
ter, 8  Allen  (Mass.)  100. 

1  Mayor  of  Baltimore  v.  Eschbach, 
18  Md.  282;i  Mayor  of  Baltimore  ci. 
Reynolds,  20  Md.  1. 88  Am.  Dec.  535; 
Clark  V,  Des  Moines.  19  Iowa  199.  87 
Am.  Dec.  428;  The  Floyd  Accept- 
ances. 7  Wall.  (U.  S.)  666;  Lee  fi. 
Munroe.  7  Cranch  (TJ.  8.)  866;  White- 
aide  «.  United  SUtes,  98  U.  S.  247; 
State  «.  Bank,  45  Mo.  528;  Curtis  e. 
United  States.  2  N.  &  H.  (U.  S.  Ct. 


CI.)  144;  Pierce  ei  United  States.  1 
N.  A  H.  270;  Silliman  e.  Fredericks- 
burg, Ac.  R.  R  Co.  27  Gratt  (Va) 
119;  Statae.  Hays.  52  Mo.  578;  Dela- 
field  e.  State.  26  Wend.  (N.  T.)  192; 
Hull  o.  Marshall  County.  12Iowa»142 

<  State  V.  Beyers,  86  N.  C.  588. 

*  Mayor  of  Baltimore  e.  Eschbach, 
18  Md.  282;  Mayor  of  Baltimore  e. 
Reynolds,  10  Md.  1. 88  Am.  Dea  685 

«  Thus  where  the  statute  required 
contracta  made  by  certain  ofSLcen  to 
be  in  writing  and  to  be  executed  with 
prescribed  formalities,  a  contract  not 
so  executed  can  not  be  enforced.  Said 
Mr.  Justice  Bradlbt,  of  the  United 
States  Supreme  Court:  "  It  (the  stat* 
ute)  makes  it  unlawful  for  contract- 
ing ofilcers  to  make  contracta  in  any 
other  way  than  by  writing  signed  by 
the  parties.  This  is  equivalent  to  pro- 
hibiting any  other  mode  of  making 
contracta  Every  man  is  supposed  to 
know  the  law.  A  party  who  makea 
a  contract  with  an  officer  without 
having  it  reduced  to  writing  is  know- 
ingly accessory  to  a  violation  of  duty 
on  his  part.  Such  a  party  aids  in  the 
violation  of   the   law.    We  are   of 
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approved  by  some  other  officer,'  such  requirement  mast  be  com- 
plied with  or  the  contract  will  not  be  binding  upon  the  govern- 
ment. 

§  832.     Iiimits  fixed  by  Law  must  not  be  ezoeeded.  —  So 

where  the  law  authorizing  the  officer  to  act  or  contract  fixes  lim- 
its to  his  authoritj,  his  act  or  conti*act  in  excess  of  the  limits 
fixed  is  not  binding  on  his  principal.*  Here,  as  in  other  cases, 
the  party  dealing  with  him  is  bound,  at  his  peril,  to  observe  the 
limitations  which  the  law  prescribes.' 

§  833.  Conditions  preoedent  must  be  complied  with.  —  So 
where  the  law  authorizes  the  act  or  contract  only  in  certain  cases 
or  at  certain  times,  or  upon  certain  conditions,  as  upon  its 
approval  by  public  vote  or  the  determination  by  some  other 
board  or  body  of  its  necessity,  or  after  advertising  for  bids,  he 
who  seeks  to  enforce  the  contract  must  see  to  it  that  the  condi- 
tion precedent  has  been  complied  with.^ 

§  834.  Public  only  bound  while  Officer  keeps  within  his 
Authority. — It  is  a  necessary  conclusion  from  the  principles  al- 
ready stated  that  the  public,  whether  it  be  the  national,  state  or 
lesser  municipal  government,  can  be  bound  by  the  acts  and  con- 
tracts of  its  officers  and  agents  only  when  such  officer  or  agent 
has  acted  strictly  within  the  scope  of  his  authority  as  created, 
conferred  and  defined  by  law,  and  that  it  is  not  bound  where 


opinion,  therefore,  that  the  contract 
itself  is  affected,  and  must  conform 
to  the  requirements  of  the  statute 
until  it  passes  from  the  observation 
and  control  of  the  party  who  enters 
into  it.  After  that,  if  the  officer  fails 
to  follow  the  further  directions  of  the 
act  with  regard  to  affixing  his  affi- 
davit, and  returning  a  copy  of  the 
contract  to  the  proper  office,  the  party 
is  not  responsible  for  this  neglect." 
Clark  «.  United  States.  95  U.  S.  589, 
642.  See  also  Gamp  v.  United  States, 
113  U.  S.  648.  But  see  Salomon  o. 
Uoited  States,  19  Wall.  (U.  S.)  17. 

'  Thus  see  Parish  v.  United  States, 
8  Wall.  (U.  8 )  489;  Pilor  «.  United 
States,   9  Wall.    45;    McDonald   o. 


Mayor.  68  N.  Y.  23,  23  Am.  Rep. 
144. 

*  Daviess  County  v.  Dickinson,  117 
U.  8.  657;  Merchants'  Bank  v.  Ber- 
gen County,  116  U.  S.  384;  Sutro  e. 
Pettit,  74  Cal.  333.  6  Am.  St.  Rep. 
442. 

>  Sutro  V.  Pettit.  74  Cal.  832,  5  Am. 
St.  Rep.  442;  Wallace  v.  Mayor,  29 
Cal.  181;  Merchants'  Bank  «.  Bergeo 
County,  115  U.  S.  384. 

«  Fluty  V,  School  District.  49  Ark. 
94;  McClure  v.  Oxford,  94  U.  S.  4Sd; 
Toledo  Bank  «.  Trustees,  110  U.  S. 
608;  Carroll  County  ^.  Smith,  111  U. 
S.  556;  Dixon  County  «.  Field,  111 
U.  S.  83;  McDonald  «.  Mayor,  68  N. 
Y.  23,  23  Am.  Rep.  144. 
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sach  offioer  or  agent  has  transcended  or  exceeded  his  lawful  and 
legitimate  powers.^ 


>  The  Floyd  Acceptances,  7  WalL 
(U.  8.)  666;  Whiteside  «.  United 
SUtes,  98  U.  8.  247;  Mayor  of  Balti- 
more «.  Reynolds,  20  Md.  1,  88  Am. 
Dec  585;  Bute  «.  Beyers,  86  N.  0. 
588;  Newberry  v.  Fox,  87  Minn.  141, 
5  Am.  8t  Rep.  880,  88  N.  W.  Rep. 
888;  Mayor  v.  Ray,  19  Wall  (U.  a) 
468;  Brady  v.  Mayor,  20  N.  Y.  812; 
Hague  V.  Philadelphia,  48  Penn.  8t. 
527;  Nash  «.  8t  Paol,  8  Minn.  172. 

Speaking  in  a  case  against  a  muni- 
cipal corporation,  dark  e.  Oity  of 
Dee  Moines,  19  Iowa  199,  87  Am. 
Dec  428,  Dilloh,  J.  said:  ''The 
general  principle  of  law  Is  well  known 
and  definitely  settied,  that  the  agents, 
officers,  or  e^en  city  council  of  a 
municipal  corporation,  can  not  bind 
the  corporation  when  they  transcend 
their  lawful  and  legitimate  powers. 

This  doctrine  rests  upon  this  rei^ 
sonable  ground:  The  body  corporate 
is  constituted  of  all  of  the  inhabitants 
within  the  corporate  limits.  The  in- 
habitants are  the  corporators.  The 
officers  of  the  corporation,  including 
the  legislative  or  goyeming  body,  are 
merely  the  public  agents  of  the  cor- 
porators. Their  duties  and  their  pow- 
ers are  prescribed  by  statute.  Eyeiy 
one,  therefore,  may  know  the  nature 
of  these  duties  and  the  extent  of  these 
powers.  These  considerations,  as 
well  as  the  dangerous  nature  of  the 
opposite  doctrine,  demonstrate ,  the 
reasonableness  and  necessity  of  the 
rule,  that  the  corporation  is  bound 
only  when  its  agents,  by  whom,  from 
the  very  necessities  of  its  being,  it 
must  act,  if  it  acts  at  all,  keep  within 
the  limits  of  their  authority. 

Not  only  so,  but  such  a  corpora- 
tion may  successfully  interpose  the 
plea  of  tiOrtt  «t'r«f/  that  is,  set  up  as  a 


defense  its  own  want  of  power,  under 
its  charter  or  constituent  statute,  to 
enter  into  a  given  contract  or  to  do  a 
l^yen  act  in  violation  or  excess  of  ite 
corporate  power  and  authority. 

The  cases  asserting  these  principles 
are  numerous  and  uniform;  some  of 
the  more  important  and  striking  ones 
need  only  be  cited: 

Mayor  of  Albany  e.  Ounlifl  (city 
not  liable  for  negligently  building 
bridge  under  an  unconstitutional 
statute)  2  N.  Y.  165  (1849),  reTersing 
■.a  2  Barb.  199 ;  Cuyler  v.  Trustees  of 
Rochester  (laying  out  street  contrary 
to  charter),  12  Wend.  (N.  Y.)  165- 
(1884);  Hodges  «.  Buffalo  (4th  of  July 
appropriation)  2  Denio  110  (1846); 
Halstead  e.  Mayor,  8  N. Y.  480  (1850); 
Martin  o.  Mayor,  1  Hill  545;  Boom  e. 
Utica,  2  Barb.  104;  CiomeU  s.  Guil- 
ford, 1  Denio  510;  Boyland  e.  Mayor 
and  Aldermen  of  New  York,  1  Sand. 
27  (1847);  Dill «.  Wareham,  7  Mete. 
488  (1844) ;  Vincent «.  Nantucket,  12* 
Oush.  108. 105  (1858),  per  Mbbbige, 
J. ;  Stetson  e.  Kempton,  18  Mass.  272, 
7  Am.  Dec.  145;  Parsons  e.  Inhabi- 
tonts  of  Goshen.  11  Pick,  896;  Hood 
e.  Inhabitants  of  Ljmn,  1  Allen.  108 
(1861);  Spalding  e.  Lowell,  28  Pick. 
71;  Mitchell  e.  Rockland,  41  Me.  868, 
(1858)  a.  a  41  Me.  868,  66  Am.  Dec 
252;  Anthony  «.  Adams,  1  Met  284 
(1840);  Western  OoUcge  e.  Cleveland, 
12  Ohio  St  875  (1861);  Oommissionera 
e.  Cox,  6  Ind.  408  (1865);  InhabiUnta 
e.  Weir,  9  Ind.  224  (1857);  Smead  e. 
Indianapolis.  Ac.  R  R.  Oo.  11  Ind. 
104  (1858);  Brady  v.  Mayor,  20  N.  Y. 
812;  Appleby  e.  Mayor,  15  How.  Pr. 
428 ;  Estep  e.  Keokuk  County,  18 
Iowa  199,  and  cases  cited  by  Oolb, 
J.;  (?lark  e.  Polk  County,  19  lowi^ 
247.- 
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§  835.     Contract  authoiiaed  and  duly  ezBOUted  is  trinding.— 
How  oonstrued.  — But  a  contract  fully  authorized  and  duly 
executed   is  as   binding   upon   the  public  as  upon    the  private 
principal.     Said  Allen,  J.,  of  the  New  York  Court  of  Appeals : 
"The  State,  in  all  its  contracts  and  dealing  with  indiWdaals, 
mast  be  adjudged  and  abide  by  the  rules  which  govern  in  deter- 
mining the  rights  of  private  citizens  contracting  and  dealing 
with  each  other.     There  is  not  one  law  for  the  sovereign  and 
another  for  the  subject ;  but,  when  the  sovereign  engages  in 
business  and  the  conduct  of  business  enterprises,  and  contracts 
with  individuals,  although  an  action  may  not  lie  against  the  sov- 
ereign for  a  breach  of  the  contract,  whenever  the  contract,  in 
any  form,  comes  before  the  courts,  the  rights  and  obligations  of 
the  contracting  parties  must  be  adjusted  upon  the  same  princi- 
ples as  if  both  contracting  parties  were  private  persons.     Both 
stand  upon  equality  before  the  law,  and  the  sovereign  is  merged 
in  the  dealer,  contractor  and  suitor.    The  State  is  not  in  tutelage, 
as  one  incapable  of  acting  suijuria^  but  has  capacity  to  act  in  all 
matters  by  its  representatives  and  agents,  and  is  bound  by  the 
acts  and  admissions  of  its  duly  appointed  and  recognized  officers 
and  representatives,  acting  within  the  general  scope  of  their  con- 
stitutional  powers,  whether  ministerial    or  executive.     In  the 
absence  of  fraud  or  collusion,  the  acts  of  public  officers,  within 
the  limits  of  the  authority  conferred  upon  them,  and  in  the  per- 
formance of  the  duties  assigned  them  in  dealing  with  third  per- 
sons,  are  the  acts  of  the  State,  and    can    not  be  repudiated. 
Neither  can  the  State  allege  infancy,  incompetency  or  disability 
to  avoid  the  effects  of  the  official  acts  of  its  agents.     This  is  of 


A  State  officer  can  only  deal  or 
contract  in  relation  to  the  property  of 
the  State  when  he  is  authorized  so  to 
do  by  the  express  provisions  of  law; 
and  any  agreement  he  may  make,  or 
attempt  to  make,  in  relation  to  such 
property,  when  he  is  not  so  author- 
ized is  void  as  against  the  State. 
McCaslin  «.  State,  99  Ind.  428,  440. 

See  also  State  o.  Hastings,  12  Wis. 
596;  Nalle  v,  Fenwick.  4  Rand.  (Va.) 
585;  Yancey  v.  Hopkins.  1  Munf.  (Ya.) 
419. 


See  also  Knox  County  «.  Aspin 
wall.  21  How.  (U.  8.)  589;  Marsh  v. 
Pulton  County,  10  Wall.  (U.  S )  676; 
East  Oakland  e.  Skinner,  94  U.  S. 
256;  South  Ottawa  v.  Perkins,  94  U. 
S.  260;  Post«.  Kendall  County,  105 
U.  S.  667;  Lewis  «.  Shreveport.  108 
U.  S.  282;  Hayes  «.  Holly  Springs, 
114  U.  S.  120;  Bates  County  «.  Win- 
ters, 97  U.  S.  83;  Harshmaa  v.  Bates 
County,  92  U.  &  669;  McCluie  v.  Ox- 
ford Tp.  94  U.  a  429. 
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necessity ;  for,  as  the  State  can  onlj  act  by  its  duly  constitated 
aathorities,  there  woald  be  no  safety  in  dealing  with  the  State, 
if  it  were  otherwise,  and  each  succeeding  official  coald  repudiate 
the  acts,  avoid  the  contracts,  rescind  settlements  and  reclaim  pay- 
ments." ^ 

§  836.  State  liable  for  Breach  of  binding  Oontraot— Frospeo- 
tive  Profits. — Where  the  State  has  thus  become  boand  by  a  duly 
executed  contract,  it  incnrs  the  same  liability  for  its  breach  as  a 
private  individual  And  this  liability  includes  a  liability  for 
prospective  profits  when  it  has  arrested  the  performance  of  its 
lawful  contracts  to  the  same  extent  that  private  individuals  could 
be  held  liable  for  such  profits.* 

Bat  a  suit  against  the  State  cannot  be  maintained  without  its 
own  consent,'  and  this  limitation  can  not  be  evaded  by  bringing 
the  action  against  a  State  ofiicer  based  upon  what  is  in  reality 
the  obligation  of  the  State.* 

§  837.  Estoppel  of  Gk>Temment  to  deny  Officer's  Authority. 
— <*  The  government,"  says  Mr.  Bishop,*  '^  is  never  estopped,  as 
an  individual  or  private  corporation  may  be,  on  the  ground  that 
the  agent  is  acting  under  to  apparent  authority  which  is  not  real; 
the  conclusive  presutnption  that  his  powers  are  known  rendering 
such  a  consequence  impossible.  So  that  the  government  is  bound 
only  when  there  is  an  actual  authorization."  * 

Bat  while  the  State  may  thus  not  be  estopped,^  it  is  clear  that 
the  lesser  municipal  corporations,  such  as  counties,  townships  and 
cities  may  by  their  conduct,  as  by  holding  the  officer  out  to  the 
public  as  fully  competent,*  or  by  expressly  or  tacitly  recognizing 


*  People  9,  Stephens,  71  N.  Y.  037, 
549;  Danolds  «.  State,  88  N.  Y.  86, 
49  Am.  Rep.  277. 

•  Daoolds  «.  State»  89  N.  Y.  86,  49 
Am.  Bep.  977. 

*Ridlroad  CSompany  v.  Tennessee, 
101  U.  S.  837;  Board  of  Liquidation 
«.  McOomb.  92  U.  a  (581. 

«  Hagood  9.  Southern,  117  U.  S.  62; 
Louisiana  «.  Jumel,  107  U.  S.  711; 
In  r$  Ayers,  128  U.  S.  443. 

*  fiishop  on  Oontracto,  §  993. 

•  Citing  Sute  v.  Severs,  86  N.  C. 


688;  Sute  v.  Hastings,  10  Wis.  618; 
Mayor  of  Baltimore  «.  Eschbach,  18 
Md.  982:  Woodward  «.  Campbell,  89 
Ark.  680;  Mayor  of  Baltimore  «. 
Reynolds.  20  Md.  1,  88  Am.  Dec. 
686. 

V  See  also  Polaski «.  State,  49  Ark. 
118;  Attorney- General  e.  Marr,  66 
Mich.  446;  State  «.  Brewer,  64  Ala. 
987. 

•  Davies  o.  Mayor,  98  N.  Y.  950; 
Cook  County  v.  Harms,  108  111.  161 ; 
Sexton  e.  Chicago,  107  HI.  828;  Chi, 


559 


S  838. 


THE  LAW  OF   OFFICS8  AND  OFFIOKBB,  [Book  lY. 


his  acts  when,  if  anaailiorized,  they  shoald  liave  repudiated 
them,'  estop  themselves  from  denying  the  authority  to  one  who, 
in  good  faith,  has  put  value  in  jeopardy  in  reasonable  reliance 
upon  their  conduct' 

§  838.  Batifloation  of  nnattthoriied  Aote  and  Oontraota. — ^The 
subject  of  the  ratification  of  the  unauthorized  acts  or  contracts 
of  public  officers  has  already  been  oonsidered  at  some  length  in 
earlier  sections  of  this  work.'  It  was  there  seen,  to  recapitolate, 
that  authority  for  the  doing  of  a  lawful  act,  or  the  making  of  a 
lawful  contract,  can  not  only  be  conferred  by  previous  author- 
ization, but  a  retrospective  authority  may  also  be  conferred  by  a 
subsequent  ratification.  For  it  is  a  principle  applicable  to  States 
and  lesser  municipal  governments  and  agencies,  as  well  as  to  pri- 
vate principals,*  that  whatever  the  principal  might  originally 
and  could  still  lawfully  do  himself,  and  might  then  and  oould 
still  lawfully  delegate  to  an  agent,  he  may  subsequently,  when 
done  in  his  name  and  on  his  behalf,  lawfully  ratify  and  adopt 
with  the  same  effect  as  though  it  had  been  properly  done  under 
a  previous  authorization.* 

But  here,  as  in  the  case  of  the  private  principal,  it  must 
appear, — except  in  those  cases  where  the  principal  intentionally 
assumes  the  risk  without  inquiry,*  or  deliberately  ratifies  having 
all  the  knowledge  in  respect  to  the  transaction  which  he  cares  to 


cagov.  Railroad  Co.  105  111.  85;  Chi- 
cago  «.  McGraw.  75  HI.  570. 

'  See  various  cases  of  estoppel  aris- 
ing from  recitals  in  municipal  bonds; 
Oolomba  v.  Saves,  02  U.  B.  484; 
Douglas  County  v.  Bolles,  94  U.  8. 
104;  Marion  County  «.  Clark,  04 U.S. 
878;  Henry  County  v.  Nicolay,  05 
U.  8.  619;  Rock  Creek  Tp.  «.  Strong, 
06  U.  S.  271;  San  Antonio  «.  Me- 
haffy,  96  U.  8.  812;  Warren  County 
9.  Marcy,  97  U.  8.  96;  Nauvoo  o. 
Bitter,  97  U.  8.  880;  Calhoun  County 
9.  Galbraith,  90  U.  8.  214;  Orleans  «. 
Piatt,  00  U.  8,  676;  Lyons  •.  Mun- 
son,  00  U.  a  684;  Walnut  v.  Wade, 
108  U.  8.  688;  Clay  County  o.  Sav- 
ings Society.  104  U.  8.  570;  Sherman 
County  9,  Simons,  109  U.S.  78i;  Gre- 


nada County  «.  Brogden,  118  U.  & 
261. 

•  See  also  Beers  v.  Dalles  Ci^,  — 
Greg.  — 18  Pac.  Bep.  885. 

9  See  ante,  gg  526-564. 

« As  to  ratification  by  priyate  prin- 
cipal see  Mechem  on  Agency,  Book 
I.,  Chap.  V. 

•  S^ts  «.  Torinus,  26  Minn.  1,  87 
Am.  Bep.  805;  Suliiyan  v.  School 
District,  80  Eans.  847,  18  Pac.  Rep. 
287;  Duke  v.  Williamsburg,  81  a  a 
414;  People  ••  Stephens,  71  N.  T. 
527. 

•  Lewis  «.  Bead,  18  Mees.  A  Wek 
884;  Phosphate  of  Lime  Co.  «.  Gieen^ 
L.  B.  7  0.  P.  48,  1  Bug.  Bep.  96; 
Mechem  on  Agency,  gg  128-189. 
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haye/ — that  the  adoption  and  ratification  were  made  bj  him  with 
a  fall  knowledge  of  all  of  the  material  facts  connected  with  the 
transaction,  and  especially  that  the  existence  of  the  contract  and 
its  natnre  and  consideration  were  known  to  him.*  It  is  not 
necessary,  however,  that  he  shonld  also  be  informed  of  the  legal 
effect  of  the  facts."  But  if  the  material  facts  were  suppressed, 
or  were  unknown  to  him,  except  as  the  result  of  his  intentional 
and  deliberate  act,  the  ratification  will  be  invalid  because  founded 
npon  mistake  or  fraud.* 

So,  here,  as  in  other  cases,  the  whole  act  must  be  ratified  or 
none  of  it  The  principal  can  not  take  the  benefits  and  reject 
the  burdens.' 

Ratification  by  the  public,  unlike  that  by  the  private  indi- 
vidual, must,  from  the  very  nature  of  the  case,  be  effected 
through  other  agents  or  ofiicers.  For  while  an  agent  cannot 
ratify  his  own  unauthorized  act,*  nor  one  of  two  joint  agents 
ratify  the  act  of  his  co-agent,'  yet  where  the  act,  wliich,  when 
done  by  one  agent  is  unauthorized,  is  within  the  general  power 
of  another  agent  of  the  same  principal,  the  doing  of  the  act  by 
the  first  agent  may  be  ratified  by  the  second."     But  in  order  to 


1  Kelley  «.  Newburyport  Horse  R. 
R.  Co.  141  Mass.  496.  Mechem  on 
Agency,  gg  128, 129. 

*  Mechem  on  Agency,  g  129; 
Wheeler  v.  Northwestern  Sleigh  Ck>. 
89  Fed.  Rep.  847. 

*  Kelley  «.  Kewburyport  Hone  R. 
R.  Co.  141  Mass.  496;  Roberts  9, 
Rumley,  68  Iowa  801;  Combs  v. 
Scott,  12  Allen  (Mass.)  498;  Phos- 
phate of  Lime  Co.  v.  Green,  L.  R  7 
C.  P.  48, 1  Eng.  Rep.  98. 

4  Bank  of  Owensboro  «.  Western 
Bank.  13  Bush  (Ky.)  526.26  Am.  Rep. 
211;  Wheeler  i>.  Northwestern  Sleigh 
Co.,  87  Fed.  Rep.  847;  Hoffman©. 
Livingston,  46  N.  T.  Super.  662; 
Miller  9.  Board  of  Education,  44  CaL 
166;  Dean  «.  Bassett,  67  Oal.640; 
Adams  Expreaa  Co.  •.  Trego,  85 
Md.  47. 

•Ilechem  on  Agency,  g  180;  Mo- 
Clure  9.  Brlgg8»  68  Yt  82,  66  Am. 


Rep.  657;  Eberts  «.  Selover,  44  Mich. 
519,  88  Am.  Rep.  278;  Rudaaill  o. 
Falls,  92  N.  C.  222;  Tasker  9.  Kenton 
Lis.  Co.,  59  N.  H.  488;  Barhydt  «. 
Clark,  12  III  Ap.  646;  Southern  Ex- 
press Co.  9.  Palmer,  48  Ga.  85:  Kri- 
der  9.  Western  College,  81  Iowa  647 
Ruffner  «.  Hewitt.  7  W.  Va.  585 
Mercier  o.  Copelan.  78  Gk.  686 
Henderson  9.  Cummings,  44  111.  826. 

•  Mechem  on  Agency,  g  121;  Trudo 
9.  Anderson,  10  Mich.  857,  81  Am. 
Dec  795;  Hotchin  9.  Kent,  8  Mich. 
526. 

T  Mechem  on  Agency,  g  121 ;  Penn 
«.  Evans,  28  La.  Ann.  676. 

•Mechem  on  Agency,  g  121;  Iron- 
wood  Store  Co. «.  Harrison,  76  Mich. 
197,  42  N.  W.  Rep.  808;  Cairo,  *c.. 
R  R.  Co.  9.  Mahoney,  82  RL  78,  » 
Am.  Rep.  299;  Toledo,  Ac.,  R.R  Oo. 
9.  Rodrigaet,  47  HI.  188, 96  Am.  Dee. 
484;  Toledo,  &c.,R  R.  Co.  «.  Prfaiee» 
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effect  this  ratification,  it  most  appear  (1)  that  the  act  is  one  which 
the  principal  himself  could  lawfully  do  or  delegate ; '  (2)  that 
the  agent  ratifying  must  ha^e  had  general  power  to  himself  do 
the  act  which  he  ratifies ; '  and  (3)  that  they  were  both  agents  of 
the  same  principal  and  that  the  agent  whose  act  is  ratified  most 
have  professed  to  act  as  agent  of  the  common  principal.' 

§  839.  Officer  can  not  deal  with  himwfllf  without  Prizioipal's 
Knowledge  and  OonsenU^It  is  a  rule  of  universal  application 
in  the  law  governing  the  dealings  between  principals  and  agents, 
both  public  and  private/  that  the  agent  shall  not  be  permitted, 
in  the  course  of  the  execution  of  his  agency,  to  put  himself  in 
such  a  position  that  his  own  interests  shall  be  antagonistic  to 
those  of  his  principal.  By  accepting  the  undertaking  he  impli- 
edly agrees,  and  it  becomes  his  duty,  to  use  all  his  endeavors  for 
the  benefit  and  advantage  of  his  principal,  to  whom  belong  all 
the  profits,  increase  and  advantages  which  may  result  from  its 
execution.  This  duty  can  not  be  performed  if  the  agent  is  to 
be  permitted  to  take  advantage  of  his  position  and  its  opportuni* 
ties  to  make  gain  for  himself.  Public  policy,  therefore,  demands 
and  the  law  declares,  that,  except  with  the  full  knowledge  and 
consent  of  his  principal,  the  agent  shall  not  in  the  execution  of 
his  trust  deal  wither  for  himself,  whether  directly  or  indirectly.* 

Without  such  knowledge  and  consent,  therefore,  an  agent  if 


00  HI.  26;  Ballston  Spa  Bank  v.  Ma- 
rine Bank.  16  Wis.  129;  Anglo-Cali- 
fornian  Bank  v.  Mahoney  Mining 
Co.,  5  Sawy.  (U.  S.  0.  C.)  255.  a  a 
104X7.  B.  192;  Sherman  «.  Fitch,  98 
Mass.  59 ;  Walworth  Bk.  o.  Farmers' 
L.  &  T.  Co.,  16  Wis.  629:  Hoyt«. 
Thompson,  19  N.  T.  207;  Darst  «. 
Gale,  83  111.  186;  First  Nat.  Bank  «. 
Eimberlands,  16  W.  Ya.  555;  Bur- 
rill  «.  Nahant  Bank,  2  Mete.  (Mass.) 
168.  35  Am.  Dec  895;  Wood  «.  Whe- 
len,  93  111.  155;  Chouteau «.  Allen, 
70  Mo.  290;  Reich wald«.  Commer- 
cial Hotel  Co.  106  111.  489;  Lyndebo- 
rough  Glass  Co.  o.  Massachusetts 
Glass  Co.,  Ill  Mass.  815;  Olcott  «. 
Tioga  R  R  Co.  27  N.  Y.  546,  84 
Am.    Dec.  298;    Union    Mutual    L. 


Ins.  Co.  V.  Masten,  8  Fed.  Rep.  881. 

I  Mechem  on  Agency,  g  111. 

*Mechemon  Agency,  §  121;  Iron- 
wood  Store  Co.  «.  Harrison,  75  Mich. 
197,  42  N.  W.  Rep.  808. 

s  Mechem  on  Agency,  §  121,  127; 
Ironwood  Store  Co.  •.  Harrison,  75 
Mich.  197, 42  N.  W.  Rep.  808. 

^  See  the  whole  subject  discussed 
in  Mechem  on  Agency,  §§  454-472. 

*  See  People  o.  Township  Board,  11 
Mich.  222.  Tisdale  v.  Tiadale,  9 
Sneed  (Tenn.)  596,  64  Am.  Dec.  775; 
Switzer  «.  Skiles,  3  Gilm.  (III.)  629, 
44  AuL  Dec.  728;  Bunker  o.  Miles,  30 
Me.  431,  SO  Am.  Dec.  632;  Miller  t. 
Davidson,  8  Gihn.  (lU.)  618»  44  Am. 
Dec.  715. 
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authorized  to  sell  or  lease  property  for  his  principal  can  not  sell 
or  lease  it  to  himself ;  ^  or,  if  authorized  to  purchase  or  lease  can 
not  purchase  or  lease  it  of  or  for '  himself ;  or,  if  authorized  to 


^People  9.  Township  Board,  11 
Mich.  232;  Olute  «.  Barron,  2  Mich. 
194;  Dwight  «.  Blackmar,  2  Mich. 
380,  67  Am.  Dea  180;  Moore  v, 
Mandlebaum,  8  Mich.  483;  Powell  «. 
<}onant,  88  Mich.  898;  Menyman  «. 
David,  81  IlL  404;  Eerfoot  9.  Hy- 
man,  63  1X1  612;  Cottom  v,  HoUiday, 
59  IlL  176;  Mason  «.  BaumaD,  62  111. 
76;  Stone  «.  Daggett,  78  III.  367; 
Tewksbury  v,  Spruance,  76  111.  187; 
Hughes  9,  Washington,  72  Dl.  84; 
Ruckman  e.  Bergholz,  87  N.  J.  L. 
487;  Bain  e.  Brown,  66  N.  Y.  286; 
Tynes  0.  Grimstead,  1  Tenn.  Ch.  608; 
Oumberland  Coal  Co.  •.  Sherman,  80 
Barb.  (N.  Y.)  668;  Copeland  0.  Mer- 
^cantile  Ins  Co.  6  Pick.  (Mass.)  198; 
Parker  e.  Vose,  46  Me.  64;  White  v. 
Ward,  26  Ark.  446;  Stewart  e. 
Mather,  82  Wis.  844;  Marsh  9.  Whit- 
fnore,  21  Wall.  (U.  S.)  178;  Scott  «. 
Mann.  86  Tez.  167;  Francis  «.  Eer- 
ker,  86  lU.  190;  Grumley  0.  Webb,  44 
Mo.  444.  100  Am.  Dec.  304;  Robert- 
son V,  Western  F.  &  M.  Ins.  Co.  19 
La.  227,  36  Am.  Dec  673;  Florance 
9.  Adams,  2  Rob.  (La.)  666,  88  Am. 
Dec.  226;  Butcher  v.  Krauth,  14 
Bush.  (Ky.)  713;  Moseley  0.  Buck,  8 
Munf.  (Va.)  232,  6  Am.  Dec.  608; 
McEinley  e.  Irvine,  18  Ala  681; 
Banks  0.  Judah,  8  Conn.  146;  Church 
«.  Sterling,  16  Conn.  888;  Sturdevant 
«.  Pike,  1  Ind.  277;  Matthews  «. 
Light,  82  Me.  806;  Moore  9,  Moore, 
-6  N.  Y.  266;  Shannon  9,  Marmaduke, 
14  Tez.  217;  Segar  9.  Edwards,  11 
Leigh  (Va.)  213. 

•  Taussig  9.  Hart,  68  N.  Y.  426; 
Tewksbury  9.  Spruance,  75  111.  187; 
Harrison  s.  McHenry,  9  Qa.  164,  62 
Am.  Dea  486;  Florance  t.  Adams,  8 
Rob.  (La.)  666,  88  Am.  Dec  226;  Ely 


V.  Hanford,  66  III.  267;  Conkey  e. 
Bond,  86  N.  Y.  427;  Beal  e.  McEier- 
nan,  6  La.  (O.  S.)  407;  Eeighler  «. 
Savage  Mfg.  Co. ,  12  Md.  383,  71  Am. 
Dec.  600. 

*  Eraemer  t  .Deustermann,  87  Minn. 
469,  86  N.  W.  Rep.  276;  Rose  v.  Hay- 
den,  86  Eans.  106,  67  Am.  Rep.  146; 
Van  Home  0.  Fonda,  6  Johns.  (N.  Y.) 
Ch.  888;  Sweet  «.  Jacocks,  6  Paige 
(N.  Y.)  856,  81  Am.  Dec.  262;  Pin- 
nock  9.  Clough,  16  Vt.  600,  42  Am. 
Dec.  521;  Dennis  «.  McCagg,  82  111. 
444;  Hitchcock  9.  Watson,  18  IlL 
289;  McMurray  9.  Mobley,  89  Ark. 
809;  Ringo  e.  Binns,  10  Pet  (U.  8.) 
269,  Wolforde.  Herrington,  74  Penn. 
St.  811,  16  Am.  Rep.  648;  Van 
Hurter  9.  Spengeman,  17  K.  J.  Eq. 
165;  Van  Epps  9.  Van  Epps,  9  Paige 
(N.  Y.)  237;  Torrey  e.  Bank  of  Or- 
leans, 9  Paige  649;  Bshleman  «. 
Lewis,  49  Peon.  St  410;  Smith  9. 
Brotherline,  62  Penn.  St  461;  Eruts 
9,  Fisher,  8  Eans.  90;  Fisher  n 
Erutz.  9  Eans.  501;  Winno.  Dillon, 
27  Miss.  494;  Wellfordv.  Chancellor, 
6  Gratt  (Va.)  89;  Church  9.  Sterling, 
16  Conn.  888;  Rhea  9.  Puiyear,  26 
Ark.  844;  Matthews  v.  Light,  82  Me. 
806;  McMahon  «.  McGraw,  26  Wia 
616;  Barziza  e.  Story,  89  Tez.  864; 
Chastian  9.  Smith,  30  Ga  96;  Cam- 
eron 9,  Lewis,  66  Miss.  76;  Gillen* 
waters  9,  Miller,  49  Miss.  160;  San- 
ford  9.  Norris,  4  Abb.  App.  Dec. 
(N.  Y.)  144;  Parkist  e.  Alexander,  1 
Johns.  (N.  Y.)  Ch.  894;  Wood  •. 
Rabe,  96  N.  Y.  414,  48  Am.  Rep. 
640;  Burrell «.  Bull.  8  Sandf.  (N.  Y.) 
Ch.  15;  Bennett  v.  Austin,  81  N.  Y. 
808;  HargraTev.  Eing,  6  Ired.  (N.O.) 
Eq.  480;  EendaU  9.  Mann.  11  Allen 
(Mass.)  16;  Jackson  9.  Sterens,  108 
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let  or  grant  rights  or  oontractSi  can  not  let  or  grant  them  to  him* 
self ;  *  or,  if  authorized  to  settle  claims  against  his  priDcipa],  can 
not  buy  them  in  himself  and  enforce  them  as  his  own."  Ifeither 
will  he  be  permitted  to  make  profit  or  advantage  for  himself 
based  npon  his  own  neglect  or  defanit,'  as  by  purchasing  at  a  tax 
sale  lands  npon  which  it  was  his  duty  to  pay  the  taxes  and  tlie 
payment  of  which  would  have  prevented  the  sale.* 

If  the  agent  or  officer  violates  this  rule,  the  principal  may,  at 
his  option,  repudiate  the  transaction  and  recover  whatever  he  has 
parted  with,*  and  may,  if  the  agent  has  purchased  in  his  own 
name  or  derived  profits  lawfully  belonging  to  the  principal,  com- 
pel the  agent  to  convey  or  account  for  the  same;  *  or,  he  may 
affirm  the  transaction  and  enforce  it  against  the  officer  or  agent, 
as  ihongh  originally  anthorized. 

The  right  of  the  principal  to  disaffirm  the  transaction  exists 
irrespective  of  the  agent's  motive  or  the  fairness  of  the  con- 
tract   If  he  elects  to  repudiate  it  he  may  do  so,  notwithstand- 


Maas.  04;  McDonough  «.  O'NeU,  118 
Mass.  92;  SandfoBS  v.  Jones,  86  CaL 
481;  Snyder  «.  Walford,  88  Minn. 
175:  Soggins  «.  Heard,  81  Miss.  426; 
SeichrisVs  Appeal,  66  Penn.  St  887; 
Peebles  «.  Reading,  8  Serg.  &  R. 
(Penn.)  484;  Onson  v.  Cown,  23  Wis. 
820;  Bryant  v,  Hendricks,  5  Iowa 
256;  Judd  V,  Moseley,  80  Iowa  424; 
Jenkins  «.  Eldredge.  8  Story  (U.  S. 
C.  0.)  188;  Baker  «.  Whiting,  8  Sum- 
ner (U.  S.  C.  C.)  476;  Roth  well  s. 
Dewees,  2  Black  (U.  8.)  618. 

For  lease  cases,  see  Daris  «.  Ham- 
lin. 108  111.  80,48  Am.  Rep.  541 ;  Yal- 
lette  V.  Tedens,  122  111.  607,  8  Am. 
Bt  Rsp.  502;  Gramley  •.  Webb,  44 
Mo.  444,  100  Am.  Dec.  804. 

1  Flint,  &c.,  R.  R  Co.  «.  Dewey, 
14  Mich.  477;  Pickett  «.  School  Dis- 
triet,  25  Wis.  551,  8  Am.  Rep.  105; 
Carrie  «.  School  District,  85  Minn. 
168,  27  N.  W.  Rep.  922. 

*  Davis  o.  Smith.  48  Y t  269 ;  Case  «. 
OHTfoll,  85  K.  Y.  885;  Noyes  o.  Lan- 
don,    60  Yt.  569;  10  Atl.   Rep.  842; 


Albertson  «.  Fellows,  —  N.  J.  — ,  17 
Atl  Rep.  816;  Reed  s.  Norris,  2Myl. 
&  C.  861;  Smith  s.  Biotherline,  62 
Plenn.  St.  461. 

>  Adams  «.  Sayre,  70  Ala.  818. 

«  Bowman  «.  Officer,  58  Iowa  640; 
Ellsworth  «.  Cordrey,  68  Iowa  675; 
Collins «.  Rainey,  42  Aik.  581;  Wood* 
man  «.  Davis,  82  Eana  844;  Carts  a 
CUna,  7  Bias.  (U.  S.  a  C.)  260;  Franlw 
9.  Morris,  9  W.  Ya.  664;  Barton  t. 
Moss,  32  111.  50;  Oldhams  s.  Jones,  5 
B.  Mon.  (Ey.)  458;  Knits  s.  Fisher  8 
Eana  90;  Mathews  s.  Light,  82  Me. 
805;  Huzaard  «.  Trego,  85  FlDnn.  St. 
9;  Bartholomew  «.  Leech,  7  Watts. 
(Penn.)  472. 

•  Louisvine  Bank  s.  Gray,  84  Ey. 
565;  People  «•  Township  Board,  11 
Mich.  222;  Curries.  School  District 
85  Minn.  168.  27  N.  W.  Rep.  928; 
Pickett «.  School  District,25  Wis.  551, 
8  Am.  Rep.  105. 

•  Rose  «.  Hayden,  86  E:an8.  106, 67 
Am.  Rep.  145,  and,  cases  cited  in  not» 
8,  p.  568. 
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ing  that  the  agent  may  have  acted  iu  the  best  of  faith,  or  that 
the  traDsaction  as  entered  into  may  appear  to  be  for  the  princi- 
pal's advantage.^ 

What  the  agent  or  officer  can  thus  not  do  directly  he  will  not 
be  permitted  to  do  indirectly,  as  by  dealing  in  the  name  of 
another  but  for  his  own  benefit.  The  law  looks  behind  the 
appearance  to  the  realty,  and  holds  it  voidable  at  the  principal's 
election.* 

§  840.  To  what  Oflloen  thia  Bule  applies. —  This  rule  is  of 
constant  application  to  the  case  of  private  agents,*  but  it  applies 
also  to  public  or  ^i^cm-pnblio  officers,  such  as  administrators,^ 
executors,*  guardians,*  sheriffs,'  deputy-sheriffs,*  trustees,' 
assignees,^  commissioners  in  bankruptcy,^  judges  of  probate," 


•  Taunlg  •.  Hart,  68  K.  Y.  425; 
HarriflOQ  •.  McHeniy,  9  Oa.  164,  S2 
Am.  Dec.  4S5;  People  v.  TowoBhip 
Board,  11  Mich.  222;  Currie  «.  School 
District,  85  Minn.  168,  27  K.  W.  Rep. 
1Kd2;  Flagg  «.  Maohattan  By.  10  Fed. 
Rep.  418;  Cumberland  Coal  Co.  •• 
Sberman.  80  Barb.  (N.  Y.)  558;  Stew- 
art 0.  Lehigh  Valley  R  Co.  88  K.  J. 
L.  505;  Smith  v.  Albany,  61  N.  Y. 
444;  Marsh  o.  Whitmore.  21  Wall. 
<U.  S.)  178;  Warden  e.  Railroad  Co. 
103  U.  S.  651. 

•  Cameron  e.  Lewis,  56  Miss.  76; 
Eldridge  •.Walker,60  LI.  280;  Hughes 
•.  Washington,  72  111.  84;  Rogers  v. 
Rogers,  1  Hopk.  (K  Y.)  524;  Erase 
•.  Steffens,  47  Ul.  112;  Forbes  «.  Hal- 
■ey,  26  N.  Y.  58;  Davoue  e.  Fanning, 
S  Johns.  (N.  Y.)  Ch.  257;  Beaubien  e. 
Poupard,  Harr.  (Mich.)  Ch.  206. 

•  See  Mechem  on  Agency.  §§  454- 
472. 

«  Dwight  e.  Blackmar,  2  Mich.  880, 
57  Am.  Dec.  180;  Pearson  e.  More- 
land,  7  Smedes  A  M.  (Miss.)  600,  45 
Am.  Dec.  810;  Scott  v.  Freeland,  7 
Smedes  ft  M.  (Miss.)  409,  45  Am.  Dec. 
810;  Planters*  Bank  e.  Keely,  7How. 
(Mi88.)80,40.Am.  Dec.  51;  McGowan 


•.  Mc€k>wan,  48  Miss.  558;  Hoffman 
9.  Harrington,  28  Mich.  106;  Chert  e. 
Hanunel,  8  Har.  (N.  J.)  74;  Coat  «. 
Coat,  68  IU.  78;  Kruse  e.  Steffens,  47 
111.  112;  Smith  v.  Drake,  28  N.  J. 
Eq.  802. 

•  Rogers  sl  Rogers,  1  Hopk.  (N.  Y.) 
624;  Schenek  t.  Dart,  22  K.  Y.  420; 
Winter  «.  Cteroe,  5  K.  J.  £q.  819; 
Dunlape.  Mitchell,  10  Ohio  117;  Wor- 
thy •.  Johnson,  8  Ga.  286,  52  Am. 
Dec.  899;  Scott  v.  Ctorton,  14  La.  115, 
88  Am.  Dec.  578. 

•  Ward  e.  Smith.  8  Sandf.  (N.  Y.) 
Cb.  592. 

V  Harrison  e.  McHenry,  9  Qa.  164, 
52  Am.  Dec.  485;  Carr  v,  Houser,  46 
Ga.  477;  Flury  c.  Grimes,  62  Ga.  848; 
Mayor  of  Macon  v.  Huff,  60  Ga.  228. 

t  Perkins  e.  Thompson,  8  N.  U. 
144. 

•  Robertson  e.  Western  F.  A  M. 
Ins.  Co.  19  La.  827, 86  Am.  Dec.  678; 
Green  v.  Winter,  1  Johns.  (N.  Y.)  Ch. 
26;  DaToue  9,  Fanning,  2  Johns.  (N. 
Y.)  Ch.  257. 

»•  Bt  parte  Lacey.  6  Ves.  Jr.  626. 
"  Bs  parto  Bennett.  10  Ves.  Jr.  884. 
»•  Walton  •.  Torrey,  Har.  (Mich.) 
Cb.  259. 
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county  treaflurers,^  commissioDers  to  sell  land,'  school  trastees,* 
boards  of  health/  who  are  not  permitted  to  purchase  or  lease 
property  which  as  such  officers  they  are  aathorized  to  sell  or  let^ 
or  to  enter  into  contracts  with  themselves  for  furnishing  the 
labor  or  materials  which  they  are  aathorized  to  cou tract  for  upon 
the  public  behalf.* 


IL 


FOR  THB   ACTS,   DECLARATIONS   AND    ADHT88I0I?8    OF     THE    OFFICER. 

» 

§  841.   Stricter  Rule  prevails  than  in  private  A^penoies — "Dif- 
ferent rales,"  says  Mr.  Justice  Clifford,  *'  prevail  in  respect  to 
the  acts  and  declarations  of  public  agents  from  those  which  ordi- 
narily govern  in  the  case  of  mere  private  agents.     Principals,  in 
the  latter  category,  are  in  many  cases  bound  by  the  acts  and  dec- 
larations of  their  agents,  even  where  the  act  or  declaration  was 
done  or  made  without  any  authority,  if  it  appear  that  the  act 
was  done  or  the  declaration  was  made  by  the  agent  io  the  course 
of   his  regular  employment;    but  the  government    or    public 
authority  is  not  bound  in  such  a  case,  unless  it  manifestly  appears 
that  the  agent  was  acting  within  the  scope  of  his  authority,  or 
that  he  had  been  held  out  as  having  authority  to  do  the  act,  or 
was  employed  in  bis  capacity  as  a  public  agent  to  do  the  act  or 
make  the  declaration  for  the  government."* 

§  842.  AotswithintheSoope  of  his  Authority  bind  the  Fublio. 
— Where,  therefore,  by  law  a  public  officer  or  agent  is  authorized 
to  act  in  reference  to  a  certain  matter,  his  acts  done  within  tiio 
scope  of  the  authority  so  conferred  are  binding  as  the  acts  of  liis 

>  Clute   «.  Barron,    2   Mich.  192;  O^^ra,  see  Junkins  o.  Union  School 

Pierce  v,  Benjamin,  14  Pick.  (Mass.)  District,  89  Me.  220. 

356.  *  Fort  Wayne  v,  Rosenthal,  75  Ind. 

•  Ingereon  ».  Starkweather,  Walk.  166,  89  Am,  Rep.  127. 

(Mich.)  Ch.  346.  «  People   c.  Township   Board,  H 

s  Currie  9.  School  District,  85  Minn.  Mich.  222. 

163,  27  N.  W.  Rep.  922;  Pickett  v,  «  Whiteside  •.  United  States,  93  U. 

School  District,  25  Wis.  561 , 8  Am.  S.  247,  256,  citing  Story  on   Agency 

Rep.  106.  (6th  ed.)  §  807  a. ;  Lee  «.  Maoroe,  7 

Cranch  (U.  S.)  366. 

566 


Chap.  VIIL] 


UABILITT   OF  FDBLia 


§  844. 


principal.*  But  beyond  the  scope  of  the  authority  so  conferred, 
his  acts  biud  himself  alone  or  no  one. 

§  843.     When  bonnd  by  his  Declarations  and  Admissions. 

Where  a  public  officer  or  agent  is  authorized  to  act  or  contract, 
his  admissions  and  declarations  made  while  engaged  in  the  exe- 
cution of  his  authority  in  reference  to  its  subject-matter  and  so 
near  in  point  of  time  as  to  constitute  part  of  the  res  gestae  are 
binding  upon  his  principal  to  the  same  extent  as  his  acts  and 
contracts.* 

But  his  declarations  and  admissions  not  constituting  a  part  of 
the  res  gestae  or  made  in  respect  to  a  matter  over  which  he  has  no 
anthority — ^not  being  made  while  engaged  in  the  execution  of 
his  lawful  authority  and  in  respect  to  its  subject-matter — are  not 
binding  upon  the  public' 

III. 


BY  NOTICE  TO   THB  OFFIOEB. 


§  844.  In  private  Agencies  Notice  to  Agent  is  Notice  to  Prin- 
cipal.— ^In  the  case  of  an  agent  acting  for  a  private  principal, « 
the  law  imputes  to  the  principal  and  charges  him  with  all  notice 
or  knowledge  relating  to  the  subject-matter  of  the  agency  which 


>  People  9.  Stephens,  71  N.  Y.  527; 
Oray  v.  Rollinsford,  58  N.  H.  258: 
Harpswell  «.  Phipsburg,  29  Me.  818; 
Grimes  v.  Eeeoe,  62  N.  H.  880. 

•  GUdden  v.  Unity.  83  N.  H.  571; 
Sharon  v.  Salisbury,  29  Conn.  118; 
La  Salle  County  9.  Simmons,  10  III. 
518;  Washburn  o.  Commissioners,  104 
Ind.  821,  54  Am.  Rep.  882;  People  v. 
Stephens,  71  N.  Y.  527,  550. 

"A  fact  once  admitted  by  a  cor- 
poration through  its  officer,  duly  and 
properly  acting  within  the  scope  of 
bis  authority,  is  evidence  against  it, 
and  can  not  be  withdrawn  to  the 
prejudice  of  any  one  who  in  reliance 
upon  it  has  changed  his  situation  in 
Tespect  to  the  matter  affected  thereby. 
In  luch  a  case  the  doctrine  of  estop- 
pel applies  to  a  corporation  as  well  as 


to  an  individual:  Curnen  «.  Mayor,  79 
N.  Y.  514. "  Per  Millsb,  J.  in 
O'Leary  v.  Board  of  Education,  98 
N.  Y.  1,  45  Am.  Rep.  156. 

•  Mitchell  «.  Rockland,  41  Me.  868. 
66  Am.  Dec.  252;  Morrell  c.  Dixfleld. 
80  Me.  157;  Burgess  «.  Wareham.  7 
Gray  (Mass.)  845;  Green  «.  North  Buf- 
falo, 56  Penn.  St.  110;  La  Salle  County 
«.  Simmons,  10  IIL  518;  Sooy  ads 
State,  89  N.  J.  L.  185,  citing  Bank  «. 
Dunn,  6  Pet  (U.  S.)  51;  Fairfield 
County  Turnpike  Co.  «.  Thorp.  18 
Conn«  178;  United  States  «.  Savings 
Bank,  6  McLean  (U.  S.  C.  C.)  180; 
Peirce  t>.  United  States,  1  Nott  & 
Hun,  270;  Schumack  «.  Lock,  10 
Moore  89. 

*  See  this  subject  fully  discussed  in 
Mechem  on  Agency,  §§  718-781. 
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the  agent  acquires  or  obtains  while  acting  as  snch  agent  and 
within  the  scope  of  his  anthoritj,  or  which  he  may  previouslj 
have  acquired  and  which  he  then  has  in  mind/  or  which  he  had 
acquired  so  recently  as  to  reasonably  warrant  the  a^jsumption  that 
he  still  retained  it;'  provided,  however,  that  such  notice  or 
knowledge  will  not  be  imputed :  1.  where  it  is  snch  as  it  is  the 
agent's  duty  not  to  disclose,*  or,  2,  wliere  the  agent's  relations  to 
the  subject-matter,  or  his  previous  conduct,  render  it  certain  that 
he  will  not  disclose  it,*  or,  8,  where  the  person  claiming  the 
benefit  of  the  notice,  or  those  whom  he  represents,  colluded  with 
the  agent  to  cheat  or  defraud  the  principal.* 

This  rule  rests  upon  the  principle  that  it  is  the  agent's  duty 
to  communicate  to  the  principal  all  knowledge  and  information 
possessed  by  him  in  respect  to  the  subject-matter  of  his  agency 
and  which  is  necessary  for  the  principal's  protection  or  guid- 
ance.* The  rule  does  not  depend  upon  the  fact  that  the  agent 
has  disclosed  the  knowledge  or  information  to  his  principal; 
subject  to  the  exceptions  named,  the  law  conclusively  presumes 
that  he  has  done  so,  and  charges  the  principal  accordingly.' 

§  815.  Same  Bule  applies  to  private  Ck>rporatioii8. — ^Thesame 
rule  applies,  and  with  peculiar  force,  to  private  corporations.' 


*  Lebanon  Savings  Bank  «.  Hollen- 
beck,  29  Minn.  832;  Dresser  «.  Nor- 
wood, 17  C.  B.  (N.  8.)  466;  The  Dis- 
tilled SpiriU.  11  Wall.  (U.  8.)  367; 
Fairfield  Savings  Bank  «.  Chase,  72 
Me.  226,  29  Am.  Dec.  819;  Constant 
•.  University,  111  N.  Y.  604.  7  Am. 
St.  Rep.  769. 

•Chouteau  9.  Allen,  70  Mo.  290; 
Mountford  «.  Scott,  1  T.  <&  R.  274; 
The  Distilled  Spirits,  11  Wall.  (U.  S.) 
867. 

»  The  Distilled  Spirits,  11  Wall.  (U. 
8.)  367;  Fairfield  Savings  Bank  «. 
Chase,  72  Me.  226.  39  Am.  Rep.  819. 

<  Innerarity  o.  Merchants'  National 
Bank,  189  Mass.  332,  62  Am.  Rep. 
710;  Dillaway  v,  Butler,  185  Mass. 
479;  Atlantic  Cotton  Mills  «.  Indian 
Orchard  Mills,  147  Mass.  268,  9  Am. 
St.  Rep.  698, 17  N.  E.  Rep.  496;  Hum- 


mel «.  Bank  of  Monroe,  75  Iowa  690 
37  N.  W.  Rep.  954;  Frenkel  c.  Hud- 
son, 82  Ala.  158,  60  Am.  Rep.  736; 
Wickersham  r.  Chicago  Zinc  Co.  18 
Eans.  481,  26  Am.  Rep.  784;  Atlantic 
National  Bank  v.  Harris,  118  Msss. 
147;  Loringv.  Brodie,  134  Mass.  458; 
Kennedy  «.  Green,  3  Myl.  &  Scene 
699;  Cave  «.  Cave,  16  Ch.  Div.  639; 
In  re  European  Bank,  5  Ch.  Ap.  858; 
In  re  Marseilles  Extension  Ry,  7  Ch. 
Ap.  161,  1  Eng.  Rep.  490. 

'  National  L.  Ins.  Co.  «.  Mkch,  53 
N.  Y.  144. 

«  See  Mechem  on  'Agency,  §  721. 

TThe  Distilled  Spirits.  11  Wall.  (U. 
S.)  367;  Dresser  vi  Norwood,  17  Com. 
B.  (N.  8.)  460. 

•  See  Mechem  on  Agency.  §§  739- 
731 ;  Holden  v.  Bank.  72  N.  Y.  386; 
Union  Bank  v.  Campbell.  4  Humph. 
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Bat,  on  account  of  the  large  number  of  agents  necessarily 
employed  by  corporations,  it  is  imperative  that  the  limits  fixed  to 
the  rule  should  be  observed, — ^the  notice  or  knowledge  must  have 
oome  to  an  agent  whose  powers  and  authority  extend  over  the 
particular  subject-matter  to  which  the  notice  or  knowledge 
applies.' 

Thus  the  directors  of  a  corporation  are  not  individually  its 
agents  for  the  transaction  of  its  ordinary  business,  which  is 
usually  delegated  to  its  executive  officers,  such  as  its  president, 
secretary,  treasurer  and  the  like.  The  powers  of  the  directors 
reside  in  them  as  a  board,  and  not  as  individnals,  and  only  when 
they  are  acting  as  a  board  are  they  the  representatives  of  the 
corporation.  Notice  to  them  when  so  assembled  would  be  notice 
to  the  corporation.*  So  notice  to  a  director  actually  communi- 
cated to  the  board,'  or  given  to  him  for  the  express  purpose  of 
being  communicated  to  the  board,*  or  possessed  by  him  in  refer- 
ence to  a  matter  concerning  which  he  acts  with  the  board  and  as 
4i  member  of  it,*  would  be  imputed  to  the  corporation.  But  in 
other  cases  the  private  knowledge  of  one  or  more  individual 
directors  concerning  corporate  business  will  not  be  imputed  to 
the  corporation,*  unless  such  director  has  been  charged  with  some 


(Tenn.)  994;  Waynesville  Nat.  Bank 
•.Irons,  8 Fed.  Rep.  1;  Hart  «.  Far- 
men'  Bank,  88  Yt.  253;Mihins  Mfg. 
Go.  V.  Camp,  ^  Wis,  180;  Webb  v, 
OraniteviUe  Mfg.  Oo.,  11  8.  C.  896, 
83  Am.  Rep.  479;  Farmers'  Bank  v, 
Payne,  25  Conn.  444.  68  Am.  Dec. 
862;  WilBonv.  McCullougb,  28  Penn. 
Bt.  440,  62  Am.  Dec.  847;  Fairfield 
Savings  Bank  «.  Chase,  72  Me.  228,89 
Am.  Rep.  819. 

1  Conger  9,  Chicago,  &c,  Ry.  Co., 
24  Wis.  167, 1  Am.  Rep.  164;  Stewart 
«.  Sonneborn,  49  Ala.  178;  Cook  «. 
Anamosa,  66  Iowa  427,  28  N.  W. 
Rep.  907;  Russell «.  Cedar  Rapids 
Ins.  Co,— Iowa— ,  42  N. W.  Rep.  664. 

•  First  National  Bank  o.  Christo- 
pher. 40  N.  J.  L.  485,  29  Am.  Rep. 
262;  Fulton  Bank  v.  New  York  Ca- 
nal Co.  4  Paige  (N.  Y.)  127;  Toll 
Bridge  Co.  v,  Bet8worth.80Conn.  880. 


s  Farmers'  Bank  «.  Payne,  25  Conn. 
444,  68  Am.  Dec.  862;  Bank  of  Piito- 
burgh  «.  Whitehead,  10  Watts 
(Peon.)  897,  86  Am.  Dec.  186. 

« United  States  Ins.  Co.  «.  Bhriver, 
8  Md.  Ch.  881;  Boyd  «.  Chesapeake 
Canal  Co.,  17  Md.  195,  79  Am  Dec. 
646. 

*  National  Security  Bank  «.  Cush- 
man,  121  Mass.  490;  Innerarity  v. 
Merchants'  National  Bank,  189  Mass. 
882,  62  Am.  Rep.  710;  Union  Bank 
«.  Campbell,  4  Humph.  (Tenn.)  894; 
Bank  «.  Davis,  2  Hill  (N.  Y.)451; 
Savings  Bank  •.  Thomas,  2  Mo.  App. 
867. 

•  Wilson  9.  McCullouf  h.  23  Penn. 
St.  440.  62  Am.  Dec.  847;  Farmers' 
Bank  v.  Payne,  25  Conn.  444,  68 
Am.  Dec.  862;  Farrel  Foundry  «. 
Dart,  26  Conn.  876;  Winchester  v- 
Baltimore  R.  R.  Co.  4  Md.  281;  Gen- 
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special  authoritj  to  act  for  the  corporation  in  respect  to  the  mat- 
ter  to  which  the  notice  or  knowledge  applies. ' 

So,  in  accordance  with  the  second  exception  to  the  general 
rale,  it  is  held  that  when  the  director  is  himself  dealing  as  the 
opposite  party  with  the  corporation,  the  corporation  will  not  be 
charged  with  notice  of  that  knowledge  possessed  by  the  director 
which  his  own  interest  impelled  him  to  conceal,*  even  though  he 
acts  with  the  board  in  reference  to  it* 

Stockholders  in  a  corporation  are,  as  snch  merely,  in  no  sense 
its  agents,  and  notice  to  them  in  that  capacity  only  will  not  be 
imputed  to  the  corporation/ 

§  846.  Notioe  to  the  OfELoer,  when  Notice  to  the  Public^How 
far  all  of  the  rules  applicable  to  private  agencies  will  obtain  in 
respect  to  public  ofiScers  is  not  yet  fully  settled  by  the  authori- 
ties. There  is,  however,  much  stronger  reason  for  the  applicar 
tion  of  the  general  rule,  than  in  the  case  of  private  agencies, 
inasmuch  as  it  is  only  through  its  agents  and  officers  that  the 
public  can  receive  official  notice  in  any  case.  And  it  is  weU 
settled,  as  a  general  rule,  that  notice  to  a  public  officer  in  respect 
to  a  matter  over  which  his  authority  extends,  and  in  reference  to- 
which  it  is  his  duty  to  act,  is  notice  to  the  public*    But  notice 


eral  Insurance  Co.  «.  United  States 
Ins.  OOm  10  Md.  517,  69  Am.  Deo; 
174;  United  States  Ins.  Co.  v.  Sliri* 
*'er»  8  Md.  Ch.  881;  First  National 
Bank  v.  Cliristoplier.  40  N.  J.  L.  485, 
29  Am.  Rep.  382;  Westfleld  Bank  9. 
Comen,  87  N.  Y.  820,  98  Am.  Dec. 
573;  Bank  «.  Davis,  2  Hill  (N.  T.) 
468;  National  Bank  e.  Norton,  1 
Hill  (N.  Y.)  572;  Atlantic  Bank  e. 
Savery,  18  Hun  41,  s.  o.  83  N.  Y. 
291,  808;  Getman  e.  Second  National 
Bank,  28  Hun  (N.  Y.)  508;  Sawyer  v. 
Pawners'  Bank,  6  Allen  (Mass.)  207. 

1  Smith  9.  Bank,  82  Yt.  841. 

*  Innerarity  «.  Merchants*  National 
Bank,  180  Mass.  832,  52  Am.  Rep. 
710;  First  National  Bank  e.  Christo- 
pher, 40  N.  J.  L.  485,  29  Am.  Rep. 
262;  Commercial  Bank  e.  Cunning- 
ham, 24  Pick.  (Mass.)  270,  85  Am. 


Dec  822;  National  Security  Bank  «. 
Cushman,  121  Mas&  401;  Frost  9. 
Belmont,  6  Allen  (Mass.)  168;  AUan- 
tic  Cotton  Mills  e.  Indian  Orchard 
Mills,  147  Mass.  268,  9  Am.  St.  Rep. 
698,  17  N.  East  Rep.  496. 

*  Innerarity  e.  Merchants'  National 
Bank,  189  Mass.  882,  62  Anu  Rep. 
710;  Custer  e.  Bank,  9  Penn.  St.  27;, 
Terrell  v.  Branch  Bank,  12  Ala.  508. 
See  contra.  Bank  9.  Davis,  2  Hill  (N. 
Y.)  451,  and  Union  Bank  e.  Camp- 
bell. 4  Humph.  (Tenn.)  894;  Tagg  «. 
Tennessee  Nat.Bank,9  Heisk.  (TenD.> 
479. 

«Hou8atonic  Bank  v.  Martin,  1 
Mete  (Mass.)  294;  Union  Oanal  t. 
Lloyd,  4  Watts  &  S.  (Penn.)  898. 

*  Notice  of  a  nuisance  is  insufficient 
if  given  to  a  city  clerk  who  is  but  a. 
recording  officer,  unauthorized  to  r»- 
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or  knowledge  in  reference  to  a  matter  over  which  he  has  na 
authority  and  in  respect  to  which  he  has  no  dutj  to  perform  can 
not  be  deemed  notice  to  the  public. 

This  question  has  most  frequently  arisen  in  its  application  to 
municipal  corporations,  particularly  in  respect  to  defective  streets, 
walks  and  bridges,  and  it  has  in  some  States  been  regulated  bj 
statute. 


IV. 


FOB  THB  T0BT8  OF  rrS  OFFI0EB8. 

§  847.  In  generaL — It  is  not  within  the  scope  of  this  worfr 
to  enter  into  a  minute  discussion  of  the  subject-matter  of  tliia 
chapter,  particularly  as  the  questions  have  most  frequently  arisen 
respecting  municipal  corporations  whose  liability  depends  in 
large  measure  upon  their  respective  charters  and  upon  the  gen- 
eral principles  of  law  governing  such  bodies,  the  discussion  of 
which  more  properly  belongs  to  a  treatise  upon  that  subject 

But  certain  general  rules  are  deemed  appropriate  here  and  will 
be  given. 

1.     The  LicLbUUy  of  ihe  United  States. 

§  848.     United.  States  Government  not  liable  for  Torts  of  ita 
Officers  and  Agents. — *' No  government,"  says  Mr.  Justice  Mii#- 


ceive  or  act  upon  such  notice;  but  it 
is  sufficient  if  given  to  the  mayor,  as 
he  is  the  chief  executive  officer, 
whose  duty  it  Is  to  exercise  a  general 
supervision  and  control  over  the  inter- 
ests of  the  city.  Nichols  •.  Boston, 
08  Mass.  89,  93  Am.  Dec.  182. 

The  knowledge  of  a  policeman  of 
a  dangerous  and  unauthorized  ob- 
struction in  a  public  street  of  a  city  is 
notice  to  the  city  where  the  police 
are  charged  with  the  duty  of  remov- 
ing nuisances  from  the  street  Reh- 
beig  9.  New  York,  91  N.  Y.  187,  43 
Am.  Rep.  657;  Carrington  «.  8t. 
Louis,  89  Mo.  d08,  68  Am.  Rep.  108. 


Notice  to  a  city  councilman  of  a  de- 
fect in  a  street  is  notice  to  the  city, 
although  the  councilman  is  not  at  the 
time  engaged  in  any  official  act.  Lo- 
gansport  «.  Justice,  74  Ind.  878,  89 
Am.  Rep.  79.  (Elliott,  J.,  deliv- 
ered  an  elaborate  dissenting  opinion.) 

But  notice  to  a  city  marshal  of  a 
defective  street  is  not  notice  to  the 
city,  though  notice  to  the  mayor  or 
council  would  be;  Cook  «.  Ana- 
mosa,  66  Iowa  427,  93  N.  W.  Rep. 
907. 

1  Cook  0.  Anamosa,  66  Iowa  427,99 
N.  W.  Rep.  907. 
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;lkr  of  the  Supreme  Court  of  the  United  States,'  *^  has  ever  held 
itself  liable  to  individuals  for  the  misfeasance,  laches  or  unao- 
thorized  exercise  of  power  by  its  officers  and  agents.  In  the 
language  of  Judge  Stobt,'  *  it  does  not  undertake  to  guarantee 
to  any  person  the  fidelity  of  any  of  the  officers  or  agents  whom 
it  employs,  since  that  would  involve  it  in  all  operations  in  endless 
embarrassments  and  difficulties  and  losses,  which  would  be  sab- 
Ycrsive  of  the  public  interests.' " ' 

a.     The  LiaMlUy  of  States. 

%  849.  State  not  liable  for  Torts  of  its  Ofioers  or  Agents.— 
The  same  rule  of  immunity  is  also  applied  to  the  States.  In  a 
drecent  case*  in  North  Carolina,  Smfth,  0.  J.,  says,  quoting  the 
language  of  Justice  Millbb  above  cited,  ^^  That  the  doctrine  of 
respondeat  superior  applicable  to  the  relation  of  principal  and 
agent  created  between  other  persons,  does  not  prevail  against  the 
eovereign  in  the  necessary  employment  of  publio  agents,  is  too 
well  settled  upon  authority  and  practice  to  admit  of  contro- 
versy/* 

In  that  case  it  was  held  that  the  State  is  not  answerable  in 
-damages  for  injuries  sustained  by  a  convict  in  its  State  prison 
through  the  negligence  of  the  prison  officers.  And  a  simila^ 
ruling  has  been  made  in  New  York.* 

8.     The  LidbUiiy  of  Municipal  Corporations. 

§  850.  MujaioipalCk>rporation  not  liable  ibr  Torts  of  its  publio 
Officers. — The  same  immunity,  except  where  otherwise  declared 
by  express  enactment,  extends  to  municipal  corporations  for  the 
torts  of  such  of  its  public  officers^  who,  though  appointed  or 
elected,  and  paid  by  it,  are  yet  charged  with  the  performance 
of  a  public    service  in   which    the    corporation    as    such  has 

*In   Gibbons  v.  United  States,  8  (U.    8.)  369;    Langford   t.   United 

Wall.  (U.  8.)  269.  States,  101  U.  8.  341. 

s  Story  on  Agency,  §  819.  *  Clodfelter  «.  State,  86  N.  C.  61.  41 

>  See  United  Slates  o.  Eirkpatricic,  Am.  Rep.  440. 

-9  Wlieat  (U.  S.)  720;  Dox  t.  Post-  ^ Lewis  v.  State,  96  N.  T.  71,  48 

master-General,  1  Peters.  (U.  S.)  818;  Am.  Rep.  607. 
Oibbons  «.    United  States.  8  Wall. 
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BO  particular  interest  and  from  which  it  derives  no  epecial 
benefit  or  advantage  in  its  corporate  capacity,  but  which  it  is 
bound  to  see  performed  in  pursuance  of  a  duty  imposed  by  law 
for  the  general  welfare  of  the  inhabitants  or  of  the  community.* 
The  power  intrusted  to  the  corporation  in  such  cases  is 
intrusted  to  it  as  one  of  the  political  divisions  of  the  State,  and 
it  is  conferred  not  for  the  immediate  benefit  of  the  municipal* 
ity,  but  as  a  means  to  the  exercise  of  the  sovereign  power  for  the 
benefit  of  all  citizens.  The  officers  who  exercise  this  power  are- 
not  then  the  agents  or  servants  of  the  municipality,  but  are  pub- 
lic officers,  agents  or  servants  of  the  public  at  large,'  and  the* 
corporation  is  not  responsible  for  their  acts  or  omissions  nor  for 
the  acts  or  omissions  of  the  subordinates  appointed  by  them.' 

§  851.  Same  Sul]rjeot— niostrations  of  this  Bole. — In  pursu* 
anoe  of  this  rule  it  has  been  held  that  a  municipal  corporation  is 
not  liable  for  the  negligence  of  its  firemen*  or  its  fire-department  ;*' 


1  Jewett  0.  New  Haven.  88  Conn. 
868,  9  Am.  Rep.  882;  Torbush  o. 
Norwich,  88  Conn.  225,  9  Am.  Rep. 
896;  EHioUv.  Philadelphia,  75Penn. 
842,  16  Am.  Rep.  691 ;  Og^  «.  Lan- 
sing, 86  Iowa  496,  14  Am.  Rep.  499; 
Brown  «.  Yinalhaven ,  66  Me.  402,  20 
Am.  Rep.  709;  Maximilian  v.  Mayor, 
63  N.  Y.  160,  20  Am.  Rep.  468; 
Mead  «.  New  Haven,  40  Conn.  72, 16 
Am.  Rep.  14;  Robinson  9,  Evans- 
Tille,  87  Ind.  884,  44  Adl  Rep.  770; 
Greenwood  v.  LoaisTille,  18  Bosh 
(Ey.)  226.  26  Am.  Rep.  268;  Wilcox 
9.  Chicago,  107  III  884,  47  Am.  Rep. 
484;  Welsh  o.  Rutland,  66  Yt.  228, 
48  Am.  Rep.  762;  McElroy  v.  Al- 
bany, 65  Ga.  887,  88  Am.  Rep. 
791:  Caiwell  v.  Boone,  61  Iowa  687, 
88  Am.  Rep.  164;  Grumbine  v. 
Mayor.  9  McArth.  (D.  C.)  678,  29 
Am.  Rep.  626:  Pollock  v,  Louiayille, 
18  Bush  (Ky.)  221,  26  Am.  Rep.  260; 
Wallace  v.  Menasha,  48  Wis.  79,  88 
Am.  Rep.  804;  Rowland  v.  Gkillatin, 
76  Mo.  184,  42  Am.  Rep.  896;  Sum- 
mers •.  Commissionen,  108  Ind.  262. 


68  Am.  Rep.  612;  Bryant  e.  St.  Paul, 
88  Minn.  289,  68  Am.  Rep.  81;  Tind- 
ley  f>.  Salem,  187  Mass.  171,  60  Am. 
Rep.  289;  Richmond  v.  Long,  17 
Gratt  (Ya.)  876,  94  Am.  Dec.  461; 
Dargan  v.  Mobile,  81  Ala.  469,  70* 
Am.  Dec  605:  Stewart  v.  New  Or- 
leans, 9  La.  Ann.  461,  61  Am.  Dec. 
218;  School  District  v.  Williams,  88 
Ark.  454. 

See  also  the  cases  cited  in  the  fol- 
lowing section. 

*8ee  cases  in  preceding*  note,  and' 
Prather  v.    Lexington,  18  B.  Mon. 
(Ey.)  669,  66  Am.  Dec.  686. 

•Maximilian  •.  Mayor,  62  N.  Y. 
160,  20  Am.  Rep.  468:  Fisher  v.  Boa- 
ton,  104  Mass.  87,  6  Am.  Rep.  196. 

« Jewett  V.  New  Haven,  88  Conn. 
868,  9  Am.  Rep,  882;  Torbush  9.  Nor- 
wich, 88  Conn.  226,  9  Am.  Rep.  895. 

•Robinson  v.  ETansYille,  87  Ind. 
884,  44  Am.  Rep.  770;  Greenwood  «. 
Louisville,  18  Bush  (Ey.)  226,  26- 
Am.  Rep.  268;  Wilcox  v.  Chicago, 
107  in.  884,  47  Am.  Rep.  484;  Welsh 
e.  Rutland,  66  Yt  228,  48  Am.  Rep.. 
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for  the  Degligence,  miBcondact  or  trespasses  of  its  police-officers^ 
and  magistrates ; '  for  the  negligence  of  its  health  officers ;  *  for 
the  trespasses  of  its  assessors  and  collectors  of  taxes  ;^  for  the 
negligence  or  miscondact  of   its  selectmen/  or  aldermen/  or 
OTerseersof  the  poor;*  for  the  negligence  of  the  employees  of  its 
commissioners  of  public  charities;'  for  the  negligence  or  tres- 
passes of  its  surveyor  of  highways;*  for  the  negligence  of  its 
boards  for  the  revision  and  correction  of  assessments;^*  for  the 
negligence  of  its  department  of  instruction  or  of  the  agents  or 
servants  of  that  department;'^  for  the  negligence  of  the  officers 
of  its  hospitals  and  asylums ;  ^  for  the  negligence  of  its  common 
council  acting  in  a  special  capacity  by  virtue  of  an  act  of  the 
legislature,  as  commissioners  for  the  improvement  of  a  canal." 

§  852.  Municipal  Corporation  not  liable  fbr  Acts  done  ultra 
Yirea. — So  a  municipal  corporation  can  not  be  held  liable  for 
the  torts  of  its  officers  and  agents  committed  in  the  performance 
of  acts  which  were  wholly  beyond  the  authority  or  power  of  the 
corporation."* 


7(19;  Hafford  «.  New  Bedford,  10 
Gray  (Maw.)  297;  Fisher  •.  Boston. 
104  Mass.  87,  6  Am.  Rep.  196;  Hayes 
0.  Oshkosh,  88  Wis.  814.  14  Am. 
Bep.  760;  Burrill  v.  Augusta.  78  Me. 
118.  57  Am.  Rep.  788. 

■  McElroy  •.  Albany,  65  Qa.  887, 
88  Am.  Rep.  791 ;  Oalwell  e.  Boone. 
61  Iowa  687,  88  ^m.  Rep.  154; 
Grambine  «.  Washington.  2  McArth. 
(D.  0.)  678. 29  Am.  Rep.  626;  Pollock 
e.  Louisville.  13  Bush  (Ey.)  221,  26 
Am.  Rep.  260;  Buttrick  e.  Lowell. 
1  Allen  (Mass.)  172, 79  Am.  Dec.  721; 
Campbell  e.  Montgomery,  53  Ala. 
527,  25  Am.  Rep.  656;  Hart  •• 
Bridgeport,  18  Blatchf.  C.  C.  289; 
Cook  e.  Macon,  64  Qa.  468;  Harris  a 
Atlanta,  62  Qa.  290;  Odell  «.  Schroe- 
der.  58  111.  858;  Attaway  v.  Oarters- 
Tille.  68  Qa.  740;  Corsicanae.  White, 
67  Tex.  882. 

^Grumbine  v.   Washington,  2  Mc- 
Arth. (D.  0.)  678,  29  Am.  Rep.  626. 

*Ogg«.   Lansing,  85  Iowa  495,  14 
AnL  Rep.  499;  Bryant  v.  St.  Paul.  88 


Minn.  289,  58  Am.  Rep.  81;  Spring  a 
Hyde  Park.  187  Mass.  554,  60  Am. 
Rep.  884;  MitcheU  9.  Rockland,  52 
Me.  118,  a.  a  45  Me.  496;  &  a  41  Me. 
868,  66  Am.  Dec  252. 

^Rossireo.  Boston,  4  Allen  (Mass.) 
67;  Alger  «.  Eaaton,  119  Mass.  77; 
Dunbar  v.  Boston,  112  Mass.  76. 

•Cashing  9.  Bedford,  126  Mass. 
526. 

•Child  e.  Boston,  4  Allen  (Mass.) 
41,  81  Am.Dec.  680. 

*  New  Bedford  «.  Taunton,  9  ADen 
(Mass.)  207. 

•  Maximilian  •.  Mayor,  68  N.  T. 
160,  20  Am.  Rep.  46a 

•Walcott  fL  Swampscott.  1  Allen 
(Mass.)  101. 

«•  Tone  •.  Mayor,  70  N.  Y.  157. 

"  Ham  •.  Mayor,  70  N.  Y.  459. 

"  Murtanghe.  St  LouU.  44  Mo.  480, 
Sherburne  •.  Yuba  County,  21  Csl. 
118. 

>»New  York,  &c..  Lumber  Co.  «l 
Brooklyn,  71  N.  Y.  580. 

'*  Browning  •.  Gommissionen,  44 
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Neitlicr  is  it  liable  for  the  illegal  or  nnaiithorized  acts  of  its 
officers,  though  done  colore  officii^  unless  it  previously  authorized 
or  Babsequently  ratified  them  J 

§  853:    MtinioipalCk>rporation  is  liable  for  TortB  of  its  Servants 

and  Agents  committed  in  Execution  of  its  Powers ^But    it   is 

equally  well  settled  that  for  the  acts  of  its  servants  and  agents 
committed  in  the  execution  of  its  general  powers,  and  either  pre- 
viously authorized  or  subsequently  ratified,  the  municipal  cor- 
poration is  liable  like  any  other  master  or  principal.' 

It  may  also  be  liable  for  the  omissions  and  neglects  of  its  ser- 
vants and  agents.  Thus,  says  Judge  Dillon/  "The  doctrine 
may  be  considered  as  established  that  where  a  duty  is  a  corporate 
one,  that  is,  one  which  rests  upon  the  municipality  in  respect  of 
its  special  or  local  interests,  and  not  as  a  public  agency,  and  is 
absolute  and  perfect,  and  not  discretionary  or  judicial  in  its 
nature,  and  is  one  owing  to  the  plaintiff,  or  in  the  performance 
of  which  he  is  specially  interested,  that  the  corporation  is  liable 
in  a  civil  action  for  the  damages  resulting  to  individuals  by  its 
neglect  to  perform  the  duty,  or  for  the  want  of  proper  care  or 
want  of  reasonable  skill  of  its  officers  or  agents,  acting  under  its 
direction  or  authority  in  the  execution  of  such  a  duty ;  and,  with 
the  qualifications  stated,  it  is  liable,  on  the  same  principles  and 
to  the  same  extent,  as  an  individual  or  private  corporation  would 
be  under  like  circumstances."  ^ 


Ind.  11;  Haag  «.  Commisaioiiprs,  60 
Ind.  Qll,  28  Am.  Rep.  654;  Mayor  of 
Albany «.  Cunliflf.  2  N.  Y.  166;  Cuy- 
ler  •.  Rochester,  12  Wend.  (N.  Y.) 
166;  MorriBon  «.  Lawrence,  98  Mass. 
219;  Seele  v.  Deering,  79  Me.  848,  1 
Am.  St.  Rep.  814;  Cavsnagh  v.  Bos- 
ton, 189  Mass.  426,  52  Am.  Rep.  716; 
Hilfldorf  e.  8t.  Louis,  45  Mo.  94,  100 
Am.  Dec.  852;  Hart  «.  Bridgeport, 
18  Blatch.  0.  C.  289. 

'TJiayer  e.  Boston,  19  Pick.  (Mass.) 
611,  81  Am.  Dec.  167;  Brown  e.  Yin- 
alhtven,  65  Me.  401,  20  Am.  Rep. 


709;  Woodcock  e.  Calais.  66  Me.  234; 
Bmitli  «.  Rochester.  76  N.  Y.  510; 
Trammell  v.  Rasselville,  84  Ark.  105, 
86  Am.  Rep.  1. 

«  Sprague  c.  Tripp,  18  R.  L  88.  48 
Am.  Rep.  11;  Durkee  e.  Kenosha,  69 
Wis.  128,  48  Am.  Rep.  4S0;  Aldrich 
«.  Tripp.  11  R  L  141,  28  Am.  Rep. 
484. 

s  Dillon's  Manic.  Corp.  §  980. 

«  See  Bailey  e.  Mayor.  8  Hill  (N. 
Y.)  581.  88  Am.  Dec.  669;  Rochester 
White  Lead  Works  v.  Rochester.S  N. 
Y.  467.  58  Am.  Dec.  816. 
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CHAPTER  IX. 


OF  THB  RIGHTS  OF  THE  OFFICER  AGAIK8T  THE  FUBLIG 


%  854  In  genenl. 

I.   THB  RIGHT  TO  COMX^BHBATIOH. 

865.  Right  to  Compensation  is  cre- 
sted by  Law,  not  by  Con- 
tract 

856.  No  Compensation  can  be  re- 

oovered  unless  proTided  by 
Law. 

857.  In  Absence  of  constitutional 

Prohibition,  Compensation 
may  be  altered,  decressed  or 
discontinued. 

858.  Constitutional  Provisions  pro- 

hibiting Increase    or    De- 
crease during  Term. 
868.  When    Officer   may   recover 
Compensation  of  two  Offi- 
ces. 

800.  Forfeits  salary  of  first  Office 

by  accepting  incompatible 
Office. 

801.  Officer  may  not  recover  Re- 

ward offered  by  Public  for 
Act  within  the  Scope  of  his 
Duty. 

808.  Can  not  recover  extra  Com- 
pensation for  added  or  Inci- 
dental Services. 

888.  But  may  recover  for  Services 
in  independent  Employ- 
ment 

804.  Officer  not  entitled  to  Salary 
during  lawful  Suspension 
from  Office. 


g  806.  But  may  recover  for  Period  of 
unlawful  RemovaL 
800.  Not   deprived  of   Saliiy  hj 


n. 


807.  Can  only  recover  when  law- 
fully elected  and  qualified. 

80a  Same  Subject — Compensatioo 
when  continued  for  second 
Term. 

809.  Same  Subject — Compensition 
while  holding  over. 

87a  Forfeits  Right  of  Compensik' 
tion  with  the  Ofllce. 

871.  When  Payment  to  Officer  d$ 
Faeio  bars  Claim  of  Officer 

878.  When  Officer  recovers*  his  Re- 
covery not  diminished  by 
other  Eaminga. 

878.  When  Officer  may  retain  Sal- 
ary from  Fees  collected. 

874.  Assignment  of  unearned  Com- 
pensation oppoeed  to  pub- 
lic Policy. 

876.  Public  may  not  be  garnished 

for  Compensation  of  its  Of- 
ficers. 
870.  Public     Officer    cannot    be 
charged  as  Garnishee. 

BIGHT  TO    RBIMBURSBMHRT  AMD 
IHDEMKITT. 

877.  Right  to  Reinbursemest 

878.  Right  to  Indemni^. 

879.  Public  has  Power  to  Indem- 

nify Officer. 


§  854.    In  generaL— The  officer  also  has  rights  against  the 
public  which  it  is  desirable  to  consider.     The  most  important  of 
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thede  are,  1,  The  officer's  right  to  compensation,  2,  The  officer's 
right  to  indemnity. 


7HB  RTGHT  TO  00MPBN8ATI0V. 

§  855.  Bight  to  Ck>mpen8ation  is  oreated  by  Law,  not  by  Con- 
tract.— As  has  been  seen,  the  relation  between  an  officer  and  the 
public  is  not  the  creature  of  contract,  nor  is  the  office  itself  a 
contract.'  So  his  right  to  compensation  is  not  the  creature  of 
contract  It  exists,  if  it  exists  at  all,  as  the  creation  of  law,  and, 
when  it  so  exists,  it  belongs  to  him  ^^  not  by  force  of  any  con- 
tract, bat  because  the  law  attaches  it  to  the  office."  * 

The  most  that  can  be  said  is  that  there  is  a  contract  to  pay  him 
such  compensation  as  may  from  time  to  time  be  by  law  attached 
to  the  office.* 

§  856.    ITo  Ck>mpen8ation  oan  be  reooyered  unless  provided  by 

laaw. — ^Unless,  therefore,  compensation  is  by  law  attached  to  the 
office,  none  can  be  recovered.  A  person  who  accepts  an  office  to 
which  no  compensation  is  attached  is  presumed  to  undertake  to 
serve  gratuitously,*  and  he  can  not  recover  anything  upon  the 
ground  of  an  implied  contract  to  pay  what  the  service  is  worth.* 
The  rule  is  otherwise  where  a  person  undertakes  to  render 
service  for  a  municipal  corporation,  not  as  a  public  officer  but  as 
its  private  agent  In  such  a  case,  he  may  recover  the  reasonable 
value.* 

§  857.  In  Abeenoe  of  oonstitational  Froliibition»  Compensa- 
tion may  be  altered,  decreased  or  discontinued. —  Neither  is 
there  any  contract,  except  by  virtue  of  a  constitutional  provision. 


i  Bee  ante,  %4SS. 

*See  Fitzsimmons  «.  Brooklyn,  102 
N.  Y.  686,  66  Am.  Rep.  885;  Steu. 
benyille  «.  Calp.  88  Ohio  St  18,  48 
Am.  Hep.  417. 

'Hoboken  «.  Gear,  27  N.  J.  L.  266; 
Locke  «.  Central  City,  4  Col.  66,  84 
Am.  Rep.  66. 

« State  ff.    Brewer,  09  Ala.    180; 


Wortham  v.    Grayson   County,    18 
Bush  (Ey.)  68. 

•  White  «.  Levant,  78  Me.  668,  7 
Atl.  Rep.  689;  Talbot  v.  East  Ma- 
chias,  76  Me.  416;  Sikes  9.  Hatfield,  18 
Gray  (Mass.)  847;  Walker  v.  Cook, 
129  Mass.  578. 

•  Detroit  o.  Redfield,  19  Mich.  876. 
But  compare  Sidway  v.  Park  Com- 
missioners, 120  111.  496. 


(87) 
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THE  LAW   OF   OFFIOB8   AND  OFFIOSBS.  [Book  lY. 


for  the  permanence  of  the  compensation/  Unless  restrained 
bj  the  constitution,  the  power  antliorized  to  fix  the  compensa- 
tion may,  even  daring  the  term  of  an  incambent,  alter  or  dimin« 
ish  his  f  ntnre  compensation  or  terminate  it  altogether.' 

An  act,  however,  fixing  the  ofScer's  salary  at  a  given  snm,  is 
not,  nnless  that  clearly  appears  to  be  the  intention,*  impliedly 
repealed  or  amended  by  one  subsequently  passed  appropriating 
for  its  payment  a  smaller  sum,  and  the  officer  is  not  estopped 
from  recovering  the  greater  snm  by  the  fact  that  he  has  accepted 
the  smaller/  So  where  the  compensation  of  an  inferior  officer 
is  fixed  by  law,  it  can  not  be  cut  down  by  the  officer's  superior, 
and  be  may  recover  the  full  amount  notwithstanding  that  he  has 
for  a  time  taken  the  smaller  sum/  And  where  the  compensation 
of  the  officer  is  to  be  paid  by  fees  prescribed  by  law,  it  is  not 
within  the  power  of  the  county  board  of  supervisors  to  fix  and 
pay  to  the  officer  an  annual  salary  in  lien  of  all  fees.* 

Where  the  compensation  of  one  officer  is  made  the  same  as 
that  of  another  officer,  an  increase  in  the  compensation  of  the 


^Eoontz   «.   Franklin  Oonnty,  70 
Penn.  St.  154. 

•  Farwell  o.  Rockland,  62  Me.  396; 
State  V.  Gales,  77  N.  C.  288;  Castle*. 
Uinta  County,  2  Wy.  126;  Butler  v. 
Pennsylvania,  10  How.  (U.  8.)  402, 
416;  Conner  «.  New  York,  2  Sandf. 
(N.  Y.)  855, 869,  6  N.  Y.  285;  Wyan- 
dotte«.  Drennan,  46  Mich.  478;  Enap- 
pen  9.  Barry  County,  46  Mich.  22; 
United  States  v,  Hartwell,  6  Wall. 
(U.  S.)  885;  Newton  e.  Commission- 
ers, 100  U.  S.  559;  Warner  t>.  People, 
2  Denio  (N.  Y.)  272,  43  Am.  Dec.  740; 
Perkins  v.  Corbin,  45  Ala.  108,  6  Am. 
Rep.  698;  Augusta  v.  Sweeney,  44  Ga. 
463,  9  Am.  Rep.  172;  State  «.  Doug 
lass.  26  WiB,42S,7  Am. Rep.  87;  People 
t>.  Green,  58  N.  Y.  295;  State  v.  Van 
Baumbach,  12  Wis.  810;  Coffin  v. 
State,  7  Ind.  157;  Evans  9.  Popnhis 
22  La.  Ann.  121;  Commonwealth  v. 
Bacon,  6  S.  &  R.  (Penn.)  832;  Com- 
monwealths. Mann,  6  W.  ft  8.  (Penn.) 


408;  Eoontz  v.  Franklin  Coun^,  76 
Penn.  St  164;  French  9.  Common- 
wealth, 78  Penn.  St  889;  County 
Commissioners  «.  Jones,  18  Minn.  199; 
People  9.  Lippincott,  67  III  888;  Ken- 
dall 9.  Canton,  58  Miss.  526;  Wil 
liams  9.  Newport,  12  Bush  (Ey.)438: 
State  9.  Ealb,  50  Wis.  178;  Robinson 
e.  White,  26  Ark.  189;  Alexander  9. 
McEensie,  2  S.  C.  81. 

*  As  where  the  appropriation  is  ex- 
pressly made  "in  full  compensation:" 
United  States*.  Fisher,  109  U.  a  148; 
or  where  the  appropriation  expressly 
declares  that  it  is  made  in  payment  at 
a  different  sum:  United  States  s. 
Mitchell,  109  U.  8.  146. 

4  State  e.  Steele,  67  Tex.  200;  State 
9.  Cook,  57  Tex.  205.  See  also  Peo- 
ple 9.  McCall.  65  How.  (N.  Y.)  Pr. 
442. 

«  Eehn  o.  Stote,  98  N.  Y.  291. 

•  Hewitt  9.  White  —  MiolL  — .  48 
N.  W.  Rep.  1043. 
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latter  does  not  work  a  corresponding  increase  in  that  of  the  for- 
mer officer.* 

§  858.  Constitatioiial  FroTiaioiis  prohibiting  Ihoreaae  or  De- 
crease dtuing  Term. — ^It  is  a  common  provision  in  the  constita* 
tions  and  statates  of  the  States,  that  the  salary  or  compensation 
of  a  public  officer  shall  not  be  increased  or  diminished  daring 
his  term.'  The  wisdom  of  this  provision  is  obvioas,  and  the 
•conrts  will  not  permit  it  to  be  evaded**  Hence,  althongh  the 
increase  was  made  onlj  two  days  after  the  commencement  of 
the  officer's  term,  he  is  not  entitled  to  it.^ 

Where,  however,  the  salary  or  compensation  has  not  been 
fixed  at  all  at  the  time  of  the  election  or  appointment,  this  pro- 
vision does  not  prevent  its  being  fixed  after  the  term  begins/ 

Althongh  the  officer  is  not  entitled  to  an  increase  made  dnring 
his  term,  he  may,  if  he  be  re-elected  or  re-appointed,  have  it  dur^ 
ing  his  second  term ;  *  bnt  he  will  not  be  permitted  to  evade  the 
provision  by  resigning  his  office  and  being  at  once  re-appointed.' 

§  859.  When  Qflloer  may  reoover  Compensation  of  two  Offices. 
— An  officer  who  holds  two  or  more  separate  and  distinct  offices, 
not  incompatible  with  each  other,  to  each  of  which  compensation 
is  attached,  may  recover  the  compensation  provided  by  law  for 
^each  office.*  He  cannot,  however,  recover  t^p&r  di&m  from  each 
of  two  or  more  sources  for  the  same  day's  service.* 

§  860.  Forfbits  Salary  of  first  Office  by  aooepting  inoompatible 
Offioe«« — ^Ab  has  been  seen,  an  officer  holding  one  office  who  ao- 


I  Johnston  v.  Lovett,  65  Qa.  716; 
Kiiuey  V,  8hermaD,  46  Iowa  468. 

*  The  IsDguage  frequently  used  is, 
^'during  his  continuance  in  office.** 
This  language  is  construed  to  mean 
during  his  continuance  in  office  by 
virtue  of  his  first  appointment  or  elec- 
tion: Smith  9.  Waterbury,  64  Conn. 
174. 

*  Qanrie  v,  Hartford,  54  Cona  440. 
«  Weeks  9.  Tezarkana,  50  Ark.  81, 

6  B.  W.  Bep.  604. 

*  State  «.  McDowell,  19  Neb.  442; 
FurceU  «.  Parks,  82  111.  846;  Rucker 
«.  Supervisors,  7  W.  Va.  661. 

Where  an  ordinance  increasing  the 


salary  is  passed  before  Uw  term  be- 
gins, officer  may  receive  it,  though 
from  the  necessity  of  publication  it 
does  not  take  effect  till  after  the  term 
begins:  Stuhr  v.  Hoboken,  47  N.  J.  L. 
147. 

•Smith  «.  Waterbury,  54  Conn. 
174 

T  State  0.  Hudson  County,  44  N.  J. 
L.888. 

<  United  States  v.  Saunders,  120  U. 
8.  126,  7  S.  C.  Rep.  467;  In  iv  Con- 
rad, 15  Fed.  Rep.  641. 

•  Montgomeiy  Ooun^  «.  Bromley, 
108  Ind.  158 
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oepts  a  second  incompatible  with  the  first  is  held  in  law  thereby 
absolutely  to  have  forfeited  the  first  oflSce/  With  the  first  office 
also,  he  thereby  forfeits  the  salary  or  other  compensation  attached 
to  it  from  the  time  of  the  acceptance  of  the  second,  though  no 
judgment  of  ouster  has  been  pronounced.* 

§  861.  Officer  may  not  recover  Bewaid  offi»red  hy  Public  for 
Act  within  the  Scope  of  his  Duty. — ^It  is  the  duty  of  the  ofilcer  to 
execute  the  functions  of  his  otBce  for  the  compensation  attached 
t.o  it  by  law,  and  he  will  not  be  permitted  to  recover  a  reward 
offered  by  the  public  for  the  performance  of  an  act  which  it  was 
a  part  of  his  official  duty  to  perform  if  he  could.  To  permit 
such  a  recovery  would  contravene  the  public  policy.* 

§  862.  Can  not  reooyer  extra  Oompensation  for  added  or  inci- 
dental Services. — An  officer  who  accepts  an  office,  to  which  a 
fixed  salary  or  compensation  is  attached,  is  deemed  to  undertake 
to  perform  its  duties  for  the  salary  or  compensation  fixed,  though 
it  may  be  inadequate,  and  if  the  proper  authorities  increase  its 
duties  by  the  addition  of  others  germane  to  the  office,*  the  officer 
must  perform  them  without  extra  compensation.*  Neither  can  he 
recover  extra  compensation  for  incidental  or  collateral  services 
which  properly  belong  to  or  form  a  part  of  the  main  office.*  An 


1  See  ante,  %  430. 

*  State  0.  Gomptroller-G^Deral,  9  8. 
C.  259. 

*  Pool  «.  ^Boston,  6  Cuab.  (Mass.) 
21». 

See  also  pott,  g.  858. 

«  See  ante.  %  465. 

»  Bay  ba  «.  Webster  County,  18  Neb. 
181;  People  «.  Devlin,  83  N.  T.  269, 
88  Am.  Dec.  877:  Haynes  v.  State,  8 
Humph.  (Tenn.)  480,  89  Am.  Dec. 
187;Turpen  v.  Commissioners,  7  Ind^ 
172;  Miami  «.  Blake,  21  Ind.  82; 
United  States  v.  Smith,  1  Bond  (U. 
S.  C.  C.)  68;  Lancaster  County®.  ^  ul- 
ton,  —  Penn.  — ,  18  Atl.  Rep.  884. 

"  It  is  a  well  settled  rale  that  a  per^ 
son  accepting  a  public  office  with  a 
fixed  salary  is  bound  to  perform  the 
duties  of  the  office  for  the  salary.  He 
ean  not  legally  claim  additional  com- 


pensation for  the  discharge  of  these 
duties,  even  though  the  salary  may  be 
a  Tery  inadequate  remuneration  for 
the  services.  Kor  does  it  alter  the 
case  that  by  subsequent  statutes  or 
ordinances  his  duties  are  increased 
and  not  his  salary.  His  undertaking 
is  to  perform  the  duties  of  his  office, 
whatever  they  may  be,  from  time  to 
time  during  his  continuance  in  office 
for  the  compensation  stipulated— 
whether  these  duties  be  diminished 
or  increased.  Whenever  he  consideft 
the  compensation  inadequate,  he  is  at 
liberty  to  resign:"  Evans  v.  Trenton, 
24  N.  J.  L.  764,  citing  Andrews  t. 
United  States,  2  Stort,  C.  C.  203; 
People  9.  Supervisors,  1  HilJ  (N.  7  > 
862;  Bussier  «.  Pray,  7  Serg.  &  K 
(Penn.)  447. 
•  Decatur  v.  VermiUion,  77  BL  815; 
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express  contract  to  pay  sach  extra  compensation  or  an  express 
allowance  of  it  is  void/ 

§  868.  But  may  reooyer  Ibr  Servioes  in  independent  Employ- 
ment.— ^*  Bat  this  rule  nevertheless,''  it  has  been  said,  '^  has  its 
limit  It  does  not  follow  from  the  principles  laid  down  that  a 
public  officer  is  bound  to  perform  oZZ  manner  of  publie  servioe 
without  compensation  because  his  office  has  a  salary  annexed  to 
it.  Nor  is  he  in  consequence  of  holding  an  office  rendered 
legally  incompetent  to  the  discharge  of  duties  which  are  clearly 
extrarofficial,  outside  of  the  scope  of  his  official  duty." ' 

Where,  therefore,  a  public  officer  is  employed  to  render  ser- 
vices in  an  independent  employment,  not  germane  or  incidental 
to  his  official  duties,  as  where  the  mayor  of  a  city,  who  is  also  an 
attorney  at  law,  is,  without  fraud  or  collusion,  employed  by  the 
common  council  to  defend  a  suit  against  the  city,'  or  a  police 
justice  is  employed  to  revise  the  city  ordinances,*  or  a  receiver 
of  public  moneys  is  employed  to  assist  in  disposing  of  Indian 
lands,*  he  may  recover  for  such  services. 

§  864.  Officer  not  entitled  to  Salary  during  SocqpenBion  from 
Office. — An  officer  who  has  been  lawfully  suspended  from  his 
office  is  not  entitled  to  compensation  for  the  period  during  which 
he  was  so  suspended,  even  though  it  be  subsequently  determined 
that  the  cause  for  which  he  was  suspended  was  insufficient  The 
reason  given  is  ^^  that  salary  and  perquisites  are  the  reward  of 
express  or  implied  services,  and  therefore  cannot  belong  to  one 
who  could  not  lawfully  perform  such  services."  • 

§  865.  But  may  recover  for  Period  of  unlawltd  Bemoval^— 
But  where  an  officer,  e.  g.y  a  city  policeman,  entitled  to  a  fixed 
annual  salary,  was  unlawfully  removed,  and  was  prevented  for  a 


Rows  «.  Kern  County,  72  Cal.  858, 14 
Pac  Rep.  Hi  Sidwayv.  Park  Com- 
misaionera,  120  III.  496. 

*  Adams  County  o.  Hunter,  — Iowa 
— .  48  N.  W.  Rep.  208;  Griflin  v.  Clay 
County,  68  Iowa  418. 

sByaoB  •.  Trenton,  24  N.  J.  L. 
764. 

>  NUes  e.  Muzzy,  88  Mich.  61,  20 
Am.  Rep.  670. 


«McBride  e.  Grand  Rapids,  47 
Mich  236,  a  c.  49  Mich.  289. 

•  United  States  e.  Brindle,  110  U.  8. 
688. 

•  Steubenvme  «.  Gulp,  88  Ohio  St. 
18,  48  Am.  Rep.  417,  citing  Smith  «. 
Mayor,  87  N.  Y.  618;  Auditors  « 
Benoit,  20  Mich.  176, 4  Am.  Rep.  882  ^ 
Attorney-General  v.  Davis,  44  Mo. 
131 ;  Westberg  o.  Kansas  City,  64  Mc . 
493. 
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time  by  no  fault  of  his  own  from  performing  the  duties  of  the 
office,  it  was  held  that  he  might  recover,  and  that  the  amount 
that  he  had  earned  in  other  employment  during  his  unlawful 
removal  should  not  be  deducted  from  his  unpaid  salary.^ 

And  it  has  been  held  that  he  may  recover  the  full  amount  not- 
withstanding that  during  the  period  of  his  removal  the  salary  has 
been  paid  to  another  appointed  to  fill  the  vacancy  unlawfully 
created.' 

§  866.  Not  deprived  of  Salary  by  Sidknesa. —  But  the  sick- 
ness of  a  public  officer,  to  whose  office  a  salary  is  attached,  will 
not  deprive  him  of  his  salary  while  he  is  permitted  to  retain  the 
office.' 

§  867.  Oan  only  recover  when  lawfiilly  eleoted  and  qualified. 
— ^In  order  to  be  entitled  to  recover  from  the  public  the  salary 
or  compensation  attached  to  an  office,  the  officer  must  show  that 
by  a  lawful  election  and  qualification  he  is  the  officer  de  Jure. 
A  mere  de  facto  officer  can  not  recover.* 

Afortiorij  one  getting  possession  of  a  public  office  forcibly 
and  without  authority  cannot  recover  the  salary  thereof  from 
the  public* 

But  the  fact  that  the  officer  de  Jure  has,  from  the  wrongful 
refusal  of  other  officers  to  recognize  him  as  such,  been  unable  to 
fully  perform  the  duties  of  the  office,  will  not  prevent  his  recov- 
ery of  the  salary.* 

g  868.  Same  Suljoot  —  Ck>mpenflation  when  oontiinied  tat 
aeoond  Term. — ^It  is  the  rule  governing  in  private  agencies  that 
if  an  agent,  employed  at  a  fixed  compensation  for  a  definite  term, 
continues  in  the  principal's  service  after  the  expiration  of  that 
term,  without  any  new  or  other  arrangement,  he  will  be  pre- 
sumed to  be  continuing  on  the  old  terms,  and  there  can  be  no 
recovery  on  a  quantum  meruit.^ 

1  FitzsimmonB  v.  Brooklyn,  102  N.  pello  Ooanty,  66  Iowa  688,  41  Am. 

Y.  686,  55  Am.  Rep,  885.  Rep.  184;  Darby  «.  Wilmington,  76 

«  Andrews  «.  Poraand,  79  Me.  484,  N.  C.  188. 

10  Atl.  Rep.  458.  *  Meehan  «.  Hudson,  46  N.  J.  L 

•  O'Leary  «.  Board  of  Education,  276,  50  Ajn.  Rep.  421. 

N.  T.  U  45  Am.  Rep.  166.  •  WillUms  «.  Clayton.  —  Utah  - 


«  Matthews  «.  Supervisors,  68  Miss.      21  Pac.  Rep.  828. 
716.  24  Am.  Rep.  716;  MeOue  «.  Wa-        »  Mechem  on  Agency,  SS  ^1^.  W8; 
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The  same  rale  has  been  applied  to  public  officers  who,  being 
employed  for  a  fixed  term  at  a  given  salary,  are  continued  for  a 
Becond  term  with  no  new  adjustment  of  the  salary  :  they  are  pre- 
sumed to  continue  at  the  old  rate  and  cannot,  therefore,  recover 
on  a  quantam  meruit.^ 

§  869.  Same  SulDJeot^  Compensation  while  holding  over.^ 
An  officer  lawfully  holding  over  is  entitled  to  receive  the  com* 
pensatiou  attached  to  the  office  until  his  successor  is  chosen  and 
qualified,  even  though  the  qualification  is  deferred  by  delay  in  can- 
yassing  the  votes.* 

§  870.  £V>rfeits  Bight  to  Compensation  with  the  Offloe. — The 
right  to  receive  or  recover  the  salary  or  other  compensation 
attached  to  an  office  being  vested  in  him  only  who  is  by  law  the 
duly  chosen  and  qualified  incumbent  of  it,  it  follows  necessarily 
that  when  the  right  of  the  officer  to  the  office  ceases,  either 
through  his  resignation,  removal,  misconduct  or  abandonment^ 
his  right  to  longer  receive  the  compensation  thereupon  ceases 

also.* 

« 

§  871.  When  Payment  to  Officer  de  Faoto  bars  Claim  of  Offl- 
oer  de  Jure — But  where  the  title  to  the  office  is  in  controversy, 
and  one  of  the  claimants  has  entered  under  color  of  title  and 
performed  the  duties  of  the  office,  and  drawn  the  salary  for  the 
time  he  so  performed,  the  other  claimant,  upon  establishing  his 
title  to  the  office,  can  not  recover  from  the  public  the  amount  so 
paid  to  the  officer  de  facto  for  the  services  performed  by  him 
before  the  adjudication  upon  the  titla*    The  remedy  of  the  offi- 


Sines  «.  Saperlniendents  of  the  Poor, 
58  Mich.  608;  Tallon  «.  IDning  Co. 
55  Mich.  147;  Tatierson  •.  SoffollL 
Mfg.  Co.  106  Mass.  66;  Alba  v.  Mori- 
arty,  86  La.  Ann.  680;  McCullough 
Iron  Co.  •.  Carpenter,  67  Md.  554; 
Weise  «.  Milwaukee  County  Supervi- 
sors,^ 61  Wis.  664;  Wallace  «.  Floyd, 
30  Penn.  St  184,  72  Am.  Dec.  620; 
Ranck  «.  Albright,  36  Penn.  St.  871. 

*  Capps  9.  Adams  County,  —  Nebr. 
— ,  48  N.  W.  Rep.  114. 

*  Hubbard  «.  Crawford,  19  Kan& 
570. 

*  State  «.  Comptroller-General,  9  S. 


C.  969;  Chisholm  v.  Coleman,  48  Ala. 
204,  94  Am.  Dec.  678. 

« Auditors  «.  Benoit,  20  Mich.  176, 
4  Am.  Rep.  882;  Dolan  «.  Mayor, 
68  K.  Y.  274,  28  Am.  Rep.  16S;  Sa- 
line County  «.  Anderson,  20  Kans. 
298,  27  Am.  Rep.  171;  Shaw  9. 
Pima  County,  —  Aria.  — ,  18  Paa 
Rep.  278;  Selbyfi.  Portland,  14  Ore. 
248,  58  Am.  Rep.  807;  12  Pac.  Rep. 
877;  Hannon  «.  Grinard,  96  N.  C. 
298, 2  S.  E.  Rep.  600;  Parker  v.  Su- 
pervisors, 4  Minn.  69;  McAffee  «» 
Russell,  29  Miss.  84,  97;  Wheatley «. 
CoYington,  11  Bush  (Ey.)  18,22;  Mo- 
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eer  de  jur€  is,  as  has  been  seen,^  in  an  action  against  the  officer 
de  facU>  to  recover  the  amount  so  received  bj  him.  The  fact 
that  the  officer  de  fdoto  is  insolvent,  does  not  affect  the  qnes- 
tion,* 

Bat  where  the  public  authorities  continae  to  pay  the  officer  if 
fctcto  after  notice  of  the  adjudication  in  favor  of  the  officer  is 
jure^  the  latter  may  recover  from  the  public  the  amount  so  paid 
after  such  adjudication  and  notice.* 

§  872.     When  Officer  recovers,  hia  BaooTrery  iB  not  dimiBiBhed 
by  other  Earnings. — When  the  officer  who  has  been  unlawfoUj 
deprived  of  the  office  is  found  to  be  entitled   to  recover,  the 
amount  that  he  has  earned  in  the  interval  at  other  employment 
is  not  to  be  deducted  from  the  salary  due  him.*     The  contrary 
rale  prevailing  in  actions  between  master  and  servant  has  no 
application  here,  ^^  and  for  the  obvious  reason,"  says  the  court  of 
appeals  of  New  York,*  "  that  there  is  no  broken  contract,  or 
damages  for  its  breach  where  there  is  no  contract.     We  have 
often  held  that  there  is  no  contract  between  the  officer  and  the 
State  or  municipality  by  force  of  which  the  salary  is  payable. 
That  belongs  to  him  as  an  incident  of  his  office,  and  so  long  as 
he  holds  it ;  and  when  improperly  withheld  he  may  sue  for  it 
and  recover  it    When  he  does  so,  he  is  entitled  to  its  amoant, 
not  by  force  of  any  contract,  but  because  the  law  attaches  it  to 
the  office,  and  there  is  no  question  of  breach  of   contract  or 
resultant    damages    out  of    which  the  doctrine    invoked    has 
grown." 


Manus  v.  Brooklyn,  6  N.  T.  Supple- 
ment, 424. 

People  V.  Smyth,  28  Oal.  21,  and 
Carroll  «.  Siebenthaler,  87  Cal.  193, 
haye  been  elsewhere  diaapproTed.as  in 
Auditors  v.  Benoit,  tewprm,  and  Saline 
County  «.  Anderson,  twpra, 

Memphis  «.  Woodward,  12  Helsk. 
(Tenn.)  499,  27  Am.  Bep.  750,  is  op- 
posed to  the  text,  but,  as  is  said  in 
the  note  by  the  editor  of  the  Ameri- 
can Beports,  it  is  opposed  to  the 
weight  of  authority.  Andrews  «. 
Portland,  79  Me.  484,  is  also  opposed 
to  the  text.    It  was  there  held  that 


knowledge  that  the  title  was  in  ji^i 
gatlon  was  notice  of  the  plaiotiff* 
claim,  and  that  the  legal  title  wouid 
draw  with  it  the  salary. 

'  See  anie,  §  888. 

*  Saline  County  «.  Anderson,  20 
Eans.  298,  27  Am.  Bep.  171. 

•McVeany  j>.  Mayor,  80N.Y.  18^ 
86  Am.  Bep.  600. 

<FitZ8immons«.  Brooklyn,  102  N. 
T.  686,  55  Am.  Bep.  885;  Andrews 
«.  Portland,  79  Me.  484. 

s  Fitzsimmons  o.  Brooklyn,  109  2f. 
T.  586,  55  Am.  Bep.  835. 
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§  878.     When  Offloer  may  retain  Salary  from  Fees  oolleoted.— 
An  officer  who  is  compensated  by  a  salary  payable  out  of  the 
public  treasnryi  and  whose  duty  it  is  to  pay  into  the  treasarj  the 
fees  received  by  him,  cannot  retain  from  snch  fees  the  amount 
of  his  salary,  or  offset  the  amount  dne  to  him  as  salary  against 
an  action  for  the  fees  so  collected.*     Said  the  court  in  such  a 
case  of  one  who  was  wharfinger  of  a  city  and  ex  officio  collector 
of  levee  dues :    ''  His  duties  were  to  collect  the  moneys  due  to 
the  city  in  the  deparhnent  in  which  he  held  office ;  his  obligation 
was  to  deposit  the  money  so  collected  in  the  city  treasury.    His 
salary  was  to  be  paid  as  the  salaries  of  other  officers  of  the  city 
were  paid,  to  wit :  out  of  the  common  treasury.    There  is  no 
place  for  the  plea  of  compensation  in  a  case  of  this  kind.     Oom- 
pensation  takes  place  of  right  between  individuals  when  the 
debts  due  by  the  respective  parties  are  equally  due  and  demand- 
able,  and  where  the  character  of  the  debts  is  the  sam&     It  can- 
not be  opposed  by  a  fiduciary  acting  in  the  line  of  his  duty. 
There  is  no  such  thing  as  compensating  a  debt  due  by  an  agent 
for  moneys  collected  by  him  in  the  performance  of  his  duties, 
by  a  debt  due  by  the  principal  to  the  agent.    No  officer  of  a  gov- 
ernment, State  or  municipal,  is  empowered  to  pay  himself  his 
salary,  or  plead  in  compensation  a  demand  made  against  him  for 
moneys  collected  by  him  in  his  official  capacity,  by  an  amount 
dne  him  on  account  of  his  salary.     His  duty  is  to  discharge  the 
obligations  of  his  office  according  to  the  terms  of  his  acceptance 
thereof  and  to  get  his  pay  as  other  officers  get  theirs.     In  other 
words,  he  cannot  pay  himself/' ' 

§  874.  Assignment  of  unearned  Ck>mpen8atlon  opposed  to 
public  Policy.-^ While  the  compensation  already  earned  by  .i 
public  officer  may  validly  be  assigned  by  him,  it  is  settled  by  a 
clear  preponderance  of  authority  that  an  assignment  of  future 
compensation  not  yet  earned,  whether  payable  by  salary  or  fees,  is 
opposed  to  public  policy  and  void.'    ^^  Salaries,''  it  is  said  in  one 

'  New  Orleans  «.  Fianerty,  S7  La.  17  Am.  Rep.  278;  Bangs  e.  Dunn,  66 

Ann.  681,  21  Am.  Rep.  560.  Cal.  74.  4  Pac.  Rep.  963;  Schloss  «. 

■New  Orleans  9.  Finnerty,  (1875)  Hewlett,  81  Ala.  266,  1  8.  Rep.  268; 

27  La.   Ann.  681,  21  Am.  Rep.  569,  King  v.  Hawkins,  —  Ariz.  — ,    16 

per  MoBOAK,  J.  Pac.  Rep.  484;  Flarty  v.  Odium,  8  T. 

■Bliss  s.  Lawrence,  68  N.  Y.  442,  R.  681;  Stone  v.  Lidderdale,  2  Anstr. 
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oase,^  '^are,  by  law,  payable  after  work  is  performed  and  not 
before,  and,  while  this  remains  the  law,  it  mast  be  presumed  to 
be  a  wise  regalation,  and  necessary,  in  the  view  of  the  Iaw-mak« 
ers,  to  the  efficiency  of  the  public  service.  The  contrary  rale 
would  permit  the  public  service  to  be  undermined  by  the  assign- 
ment to  strangers  of  all  the  funds  appropriated  to  salaries.  It 
is  true  that,  in  respect  to  officers  removable  at  will,  this  evil 
could  in  some  measure  be  limited  by  their  removal  when  they 
were  found  assigning  their  salaries ;  but  this  is  only  a  partial 
remedy,  for  there  would  still  be  no  means  of  preventing  the  con* 
tinned  recurrence  of  the  same  difficulty.  If  such  assignments 
are  allowed,  then  the  assignees,  by  notice  to  the  government, 
would,  on  ordinary  principles,  be  entitled  to  receive  pay  directly 
and  to  take  the  place  of  their  assignors  in  respect  to  the  emolu- 
ments, leaving  the  duties  as  a  barren  charge  to  be  borne  by  the 
assignors.  It  does  not  need  much  reflection  or  observation  to 
understand  that  such  a  condition  of  things  could  not  fail  to  pro- 
duce results  disastrous  to  the  efficiency  of  the  public  service.'' 

§  875.  Public  may  not  be  gamiahedlbrOompenaation  of  its  Offl* 
oars. — ^It  is  well  settled  that  the  public,  whether  it  be  the  United 
States,*  State'  or  municipal  government  such  as  that  of  counties,* 


588;  Dayis  v.  Marlboro,  1  Swanst 
79;  Lidderdale  v,  Montrose,  4  T.  R 
S48;  Barwick  o.  Read,  1  H.  Bl.  627; 
Arbuckle  9,  CowtaD,  8  Bob.  ft  P. 
828;  Wells «.  Foster,  8  M.  ft  W.  149; 
Hunter  e.  Qardner,6  Wilson  ft  Shaw, 
018;  Hill  •.  Paul,  8  CI.  ft  Fin.  807; 
Palmer  «.  Bate,  2  Brod.  ft  Bing.  673; 
Liverpool  9.  Wright,  28  L.  J.  (N.  8.) 
Oh.  871;  Palmer  o.  Vaughan,  8 
Swanst.  178;  Parsons  9.  Thompson, 
]  E.  Bl.  822. 

State  Bank  v.  Hastings,  IS  Wis.  78, 
is  eofUra,  but  this  case  is  disapproved 
in  other  American  cases. 

Brackett  v.  Blake,  7 Mete.  (Mass.) 
885,  41  Am.  Dec.  442,  is  also,  at 
least,  indirectly,  contra.  See  also 
MulhaUo.  Quinn,  1  Gray  (Mass.)  105, 


01  Am.  Rep.  414;  Macomber  «l  Do* 
ane,  2  Allen  (Mass.)  541. 

'  Bliss  9.  Lawrence,  58  N.  Y.  442, 
17  Am.  Rep.  278,  per  Johnson,  J. 

s  Buchanan  «.  Alexander,  4  How. 
(U.  8.)  20. 

>Diyine  9.  Haryfe,  7  T.  B.  Mon. 
(Ky.)  489,  18  Am.  Dec.  194;  Mc- 
Meekin  v.  State,  9  Ark.  558;  Tracy «. 
Hornbuckle,8  Bttsh(Ey.)  886;  Dewey 
9.  Garvey,  180  Mass.  86. 

«  Ward  9.  Hartford,  12  Gonn.  404; 
McDougal  9.  Hennepin  Oounty,  4 
Minn.  184;  Boone  Gounty  e.  Keck, 
81  Ark.  887;  Commissioners  «.  Bond, 
8  Gol.  411;  Wallace  e.  Lawyer,  64 
Ind.  501,  28  Am.  Rep.  661;  State  «l 
Bberly,  12  Neb.  616. 
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townshipe,  ^  dties  *  and  school  districts '  can  not  be  charged  in 
garnishment  or  attachment  for  the  compensation  due  to  its  pub- 
lie  officers.  This  exemption  is  based  npon  public  policy,  and  is 
not  for  the  benefit  of  the  officer  but  for  that  of  the  public  that 
the  latter  may  not  be  harassed  or  inconyenienced  by  suit  against 
it,  and  that  the  efficiency  of  its  servants  be  not  interfered  with 
by  any  uncertainty  as  to  their  payment 

§  878.  Fablio  Qffloer  can  not  be  oharged  as  Oamishee. — It  is 
also  well  settled  that  a  public  officer,  who  has  money  in  his  hands 
which  is  due  from  him  in  his  official  capacity  to  a  third  person, 
can  not  be  charged  as  the  garnishee  of  such  person  on  account  • 
of  suoh  indebtedness.  This  rule  has  been  applied  to  county 
treasarers,^  clerks  of  courts,'  sheriffs,*  justices  of  the  peace,' 
receivers*  and  the  like. 

But  if  the  officer  does  not  hold  the  money  and  owe  a  duty  to 
disburse  it  in  his  official  capacity,  but  merely  as  the  agent,  bailee 
or  debtor  of  the  third  person,  it  may  be  reached  by  garnishment. 
Thus  money  in  a  sheriff's  hands  which  remains  after  satisfying 
an  execution  against  the  debtor,*  or  money  in  the  hands  of  a 


*  Bradley  «.  Richmond,  6  Y t  m; 
Jenkss.  Osceola  TownBhip,  45  Iowa 
S54. 

Bat  MB  Whidden  «.  Drake,  5  N. 
H.  18. 

■MemphiB  «.  Ladd,  9  Helak. 
(Teim.)611,  24  Am.  Rep.  881;  Haw- 
thorn 9,  Bt  Louis,  11  Mo.  59,  47  Am. 
Dec.  141;  Merwin  «.  Chicago,  45  HI. 
188,  99  Am.  Dea  904;  McLeUan  «. 
YoQDg,  54  Ga.  899,  81  Am.  Rep.  976; 
£rie«.  Knapp,  29Penn.  St.  178;  Bal- 
timore V.  Root,  8  Md.  96;  MobUe  «. 
Rowland,  96  Ala.  498;  Fortune  o.  St. 
Louis,  28  Mo.  289;  Burnham  a  Fond 
da  Lao,  16  Wis.  198;  Builham  •.  Ra- 
cine, 26  Wis.  448;  Merrell  •.  Gamp- 
beU,  49  Wia  585;  People  a  Omaha^ 
2  Neb.  166. 

GtnUra,  Rodman  9.  Mosselman,  12 
Bush  (Ey.)  854,  28  Am.  Rep.  724. 

*  Marathon  School  District  •.  Gage, 
89  Mich.  484,  88  Am.  Rep.  421; 
Hightower  •.  Slaton.  54  Ga.  108,  21 


Am.  Rep.  278;  Olark  e.  MobOa 
School  Commissoners.  86  Ala.  621. 

4  Chealey  «.  Brewer,  7  Mass.  259; 
Stillman  e.  Isham,  11  Oonn,  124. 

•Ross  V.  Clarke,  1  DalL  854;  Hunt 
fk  Steyens,  Sired.  (N.  0.)  865. 

•  Robinson  e.  Howard,  7  Gush. 
(Mass.)  267;  Morris  e.  Penniman,  14 
Gray  (Mass.)  220,  74  Am.  Deo.  675; 
Farmers'  Bank  a  Beaston,  7  GiU  A 
J.  (Md.)  421,28  Am.  Dea  236;  Light- 
nera  Stelnagel,  88  III  510,  85  Am. 
bee.  292. 

vGorbyn  «.  BoUman,  4  Watts  A 
Serg.  (Penn.)  842. 

*Pispple  a  Brooks,  40  IDch.  888; 
Glenn  «.  Gill,  2  Md.  1;  Taylor  a  Gil- 
lean,  28  Tez.  508. 

*  King  a  Moore,  6  Ala  160, 41  Am. 
Dec.  44;  Watson  a  Todd,  5  Mass. 
271;  Tucker  a  Atkinson,  1  Humph. 
(Tenn.)  800,  84  Am.  Dea  650;  Pierce 
9.  Oarleton,  12  HL  858,  54  Am.  Dea 
405;  Adams  a  Lane,  88  Yt  640. 


687 


§  877. 


THE   LA.W   OF  OFFICES    AKD    0FFI01UB8.  [Book  lY. 


derk  of  ooart  which  he  has  been  ordered  to  pay  over/  or  monej 
in  the  possession  of  a  jostice  of  the  peace  which  he  holds  u 
agent  of  the  party/  may  be  reached  by  ^mishmenty  as  the  offi- 
etr,  in  all  of  these  cases^  does  not  hold  it  as  officer  bat  as  a  mere 
debtor  or  bailee. 


n. 


BIGHT  to  BEIMBUBSEMBNT  AND   Iin>KianTr. 

§  877.  Bight  to  Beimburaement — Where  a  pnbb'c  officer 
in  the  due  performance  of  his  dnty,  has  been  expressly  or 
impliedly  reqnired  by  law  to  incur  expense  on  the  public  account, 
not  covered  by  his  salary  or  commission  and  not  attributable  to 
his  own  neglect  or  default,  the  reasonable  and  proper  amount 
thereof  forms  a  legitimate  charge  against  the  pnblic  for  which 
he  should  be  reimbursed.  Such  a  charge  may  be  recovered  by 
action  against  such  inferior  municipal  governments  as  are  subject 
to  the  ordinary  process  of  courts,  or  against  the  State  or  United 
States  government  when  appropriate  tribunals  or  remedies  are 
provided  for  that  purpose,  or  credit  should  be  allowed  for  it  in 
his  account.' 

§  878.  Bight  to  Indemnity. — So,  it  would  seem,  that,  within 
the  same  limits,  the  officer  is  entitled  to  be  indemnified  by  the 
pnblic  against  the  consequences  of  acts  which  he  has  been 
expressly  or  impliedly  reqnired  to  perform  upon  the  public 
account,  and  which  are  not  manifestly  illegal  and  which  he  does 
not  know  to  be  wrong.  Such  a  right  is  enforced  in  the  case  of 
a  private  agent* 


i  Oaither  a  Ballew,  4  Jones  (N.  G.) 
488,  60  Am.  Dec.  768. 

•Clark  V.  Boggs,  6  Ala.  809,41  Am. 
Dec.  85. 

•United  Sutesi.  Flanden.  113  U. 
S.  88;  Andrews  a.  United  States,  2 
Story  C.  O.  SOB;  PoweU  «.  New- 
burgh,  10  Johns.  (K.  T.)  284. 

«  Meohem  on  Agency,  g  653 ;  Moore 
9.  Appleton,  26  Ala.  683,  &  a  84 
Ala.  147,  73  Am.  Dec.  448;  Ramsay  «. 


Gardner,  11  Johna.  (N.Y.)430;  Stock 
Ing  9.  Sage,  1  Conn.  522;  Greene  a. 
Goddard,  0  Meta  (Mass.)  212;  Pew 
eU  e.  Newbargh,  10  Johns.  OX,  T.) 
284;  Avery  e.  Halsey,  14  Pick.  (Mass.) 
174;  Dnimmond  a.  Humphreys,  30 
Me.  347;  Saveland  e.  Green,  36  Wis. 
612;  Howe  «.  Buffalo,  te.  R  R  Ca 
87  N.  Y.  207;  Nelson  e.  Cook,  17  QL 
443;  Adamson  a.  Jarvia^  4  Bing.  66. 
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§  879. 


But  however  may  be  the  question  of  the  right — 

§  879.  Pablic  has  F6wer  to  indemnify  Officers. —  It  is  well 
settled  that  the  public,  such  as  towns  or  cities,  have  the  2>ower  to 
indemnify  their  officers  against  liability  which  they  may  incur  in 
the  bofia  fde  discharge  of  their  duties,  and  may  raise  money  for 
that  purpose,^  or  appropriate  to  it  money  raised  for  general  pur- 
poses,'even  though  the  result  may  show  that  the  officers  exceeded 
their  legal  authority.'  But  the  subject  must  be  one  concerning 
which  the  municipality  has  a  duty  to  perform,  an  interest  to 
protect  or  a  right  to  defend,  and  in  which  it  has  a  pecuniary  or 
corporate  interest* 

Where,  however,  the  subject-matter  is  one  in  which  the 
municipality  has.no  interest  and  in  reference  to  which  it  has  no 
doty  or  authority ;  where  it  has  no  direction  or  control  over  the 
officer,  is  not  responsible  for  his  fidelity,  gains  nothing  by  his 
diligence  and  loses  nothing  by  his  want  of  care ;  where  the  duties 
are  imposed  specifically  upon  the  officer  by  statute  and  the 
municipality  has  no  duty  to  perform,  no  right  to  defend  and 
no  interest  to  protect,  in  such  cases  the  right  to  indemnify  does 


>  CuBhiDg  «.  Stoughton,  6  Gush. 
(Mass.)  892;  Fuller  v.  Groton,  11  Gray 
(Mass.)  840;  Friend  v.  Gilbert,  108 
Mass.  412;  Lawrence  v.  McAlvin,  109 
Mass.  812. 

s  State  «.  Hammonton,  9  Yroom 
(N.  J.)  430,  20  Am.  Rep.  404. 

*BaDcroft  e.  Lynnfleld,  18  Pick. 
(Mass.)  566.  29  Am.  Dec.  628. 

4  Thus  the  town  may  indemnify 
members  of  a  school  committee  sued 
for  libel  because  of  statements  in  their 
official  reports:  Fuller  e.  Groton,  11 
Gray  (Mass.)  840;  or  for  digging  a 
ditch  for  the  purpose  of  settling  the 
bounds  of  a  highway:  Bancroft  o. 
Lynnfleld,  18  Pick.  (Mass.)  566,29  Am. 
Dec  628;  or  to  refund  a  tax  illegally 
assessed  and  collected:  Nelson  e. 
Hilford,  7  Pick.  (Maas.)  18;  Pike  «. 


Middleton,  12  N.  H.  281;  or  for 
bringing  an  action  to  recoTer  public 
moneys,  on  account  of  which  they 
were  sued  for  malicious  prosecution : 
State  V.  Hammonton,  9  Yroom  (N.  J.) 
480, 20  Am.  Rep.  404;  or  for  expenses 
incurred  In  defending  an  unsuccess- 
ful inyestigation  into  their  official 
conduct,  which  had  been  ordered  to 
be  made  by  the  city  government: 
Lawrence  v.  McAlvin,  109  Mass.  811; 
or  against  an  action  for  false  impris- 
onment based  upon  discharge  of  his 
official  duty:  Sherman  e.  Carr,  8  R.  L 
481;  or  for  defending  town  property: 
Babbitt  v.  Savoy,  8  Chish.  (Mass.)  680; 
Briggs  e.  Whipple,  6  Yt.  95:  or  for 
appropriating  certain  property  to 
build  a  town  hall:  Hadsell  «.Haneock, 
8  Gray  (Mass.)  626. 
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THs  LAW  or  oinoBS  Ain>  OFFXOKBS.       [Book  I Y. 


not  exist,  and  any  attempt  to  do  bo,  or  any  vote  or  contract  to 
that  effect,  will  be  yoid.^ 


>  Merrfflix.  Plainfldd,  40  N.  H.  196, 
and  QoT6  •.  Bpping,  41  K.  H.  545, 
where  it  was  held  that  a  town  could 
not  lawfolly  indemnify  ito  telectmen 
for  resisting  criminal  prosecations 
broaght  against  them  for  refusing  to 
insert  names  of  Toters  upon  the  proper 
list:  Gregory  %  Bridgeport,  41  Conn. 
76,  19  Am.  Rep.  458,  where  it  was 
held  that  a  city  may  not  indemnify 
an  otBoer  against  the  consequences  of 
an  act  committed  while  he  was  not 


acting  in  aa  official  capadlgr  for  the 
tity.  Bo  public  fonds  can  net  be 
appropriated  to  indemnify  offloeiB  for 
ref  udiog  to  diacharge  their  ofBdsl 
duUes:  Halstead  e.  Mayor,  8  N.  T. 
490;  nor  to  indemnify  Justice  of  the 
peace  proaecated  for  offldsl  miaoon 
duct:  People  e.  lAwience,  6  Bail(N. 
Y.)  944;  nor  to  indemnify  a  csttte 
driver  for  impounding  cattle:  Yinceai 
e.  Kantncket^  U  Onsh.  (Mjbm,)  106. 
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CHAPTER  X. 


OP  THE  RIGHTS  OP  THB  OPPIOBR  AGAINST  THIRD  PERSONS. 


%  880.  Purpose  of  this  Chapter. 

I.  HIB  RIGHT  TO  0OMFEN8ATION. 

881.  Officer  can  not  recoTer  from 
third  Person  where  his 
Oompensation  is  paid  by  the 
Public. 

•883.  When  Payment  of  Fees  is  r^ 
ulated  by  Law,  Officer  can 
not  recover  otherwise. 

888.  Officer  making  Toid  Contract 
for  Pees  can  not  recorer 
^tianium  meruit. 

884.  Pees  unlawfully  exacted  may 
be  recovered  or  set  off. 

886.  Officer   can  not  recover  Re- 

ward for  Act  within  Line 
of  Duty. 
888.  When  no  Pees  are  fixed  min- 
isterial Officer  may  recover 
reasonable  Value. 

887.  Officer  may  demand  Prepay- 

ment of  his  Fees. 

888.  Officer  may  retain  Papers  on 

which  he  has  expended  La- 
bor until  paid. 


IL    mS    RIOHT    TO    RBDCBUBSBlCBirT 
AND  INDBKHTTT. 

g  889.  Right  of  Reimbursement. 
880.  Indemnity  to  Officer. 

m.    BIGHT  OF  AOnON  FOB  TOBTa 

891.  May   recover  for   Injury  to 
Property  in  liis  Possession. 

893.  When    Officer  must  sue   in 

Name  of  his  Offioei 

IT.    BIGHT   OF  AOnON   UPON  BONDS, 
CONTBAOTBy    AO. 

898.  Has  implied  lUght  to  bring 
necessary  Actions. 

894.  Right  to  sue  in  his  own  Name 

on  Bonds. 
896.  Same  Subject— Officer  suing 

should   sue  by  his  official 

Title. 
896.  Officer  can  not  sue  in  his  own 
Name  on  simple  Contracts 

made  in  Behalf  of  Public, 


§  880.  Farpose  of  this  Chapter. — ^TheoflScer  has  rights  against 
third  persons  also  which  are  important  to  be  considered.  The 
third  persons  will  be  those  nsuallj  who  have  employed  him  in 
his  oflScial  capacity,  but  he  may  have  rights  against  strangers  as 
well.  Ohief  among  the  rights  against  those  who  employ  him 
will  be:  1,  his  right  to  compensation;  3,  his  right  to  reim- 
barsement  and  indemnity;  against  strangers  the  most  important 
will  be — 3,  his  right  to  recover  for  injuries  to  property  or  rights 
in  his  possession  or  under  his  control  as  an  officer. 
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[Book  IV. 


HIS   BTOHT  TO  00MPBN8ATION. 


§  881.  Offloer  oan  not  recorer  from  third  Feraon  where  bis 
Compensation  is  paid  by  the  Fublia —  A  public  officer  whose 
salary  or  compensation  is  fixed  by  law  and  is  payable  bj  or 
made  a  charge  against  the  pablic,  cannot  recover  compensatioD 
from  third  persons  for  the  performance  of  acts  within  the  soope 
of  his  official  duty,  even  thongh  the  acts  were  performed  at  their 
reqaest,^  or  thongh  they  may  have  expressly  promised  to  paj 
him.'  The  performance  of  his  official  duties  for  snch  members 
of  the  public  as  have  occasion  to  reqnire  them,  when  the  duties 
are  owing  to  individuals,  or  for  the  public  at  large,  when  they 
are  owing  only  to  the  public,  forms  the  consideration  for  which 
the  public  nndertakes  to  pay  him  his  official  salary  or  compensa- 
tion, and  it  wonld  be  contrary  to  public  policy  to  permit  bim  to 


recover  more. 


§  882.  When  Pasrment  of  Fees  is  regulated  by  IJaw,  Oifloer 
oan  not  reoorer  otherwise. — So  where  the  payment  of  fees  for 
specified  services  is  regulated  by  law,  the  officer  can  not  recover 
additional  compensation  or  any  greater  or  different  fees  than 
those  fixed,*  even  tliough  the  party  employing  him  express)/ 
promised  to  pay  more ;  *  nor  from  other  persons  than  those 
specified,  though  the  services  may  have  been  performed  at  the 
request  of  another  party.* 


1  Brophy  «.  Marble,  118  Mass.  548, 
citing  Andrews  o.  United  States,  2 
Story  C.  G.  202;  Converse  «.  United 
States,  21  How.  (U.  8.)  468;  Hatch  «. 
Mann,  15  Wend.  (N.  Y.)  44;  Evans 
«.  Trenton,  24  N.  J.  L.  (4  Zab.)  764; 
Pool «.  Boston,  5  Cush.  (Mass.)  219; 
New  Haven,  &c.,  Co.  v.  Hayden,  117 
Mass.  438. 

•See  Hatch  «.  Mann,  16  Wend. 
(N.  Y.)  44; 

<  See  ante,  %  874. 

*  Wilcozson  V.  Andrews,  66  Mich. 
558, 88  N.  W.  Rep.  583;  Peck  «.  Bank, 


51  Mich.  858. 16  N.  W.  Rep.  681 ;  Burk 
«,  Webb,  82  Mich.  174;  Vandercook 
«.  Williams,  106  Ind.  845,  1  N.  B. 
Rep.  619;  Fort  Wayne  «.  Lehr,  8B 
Ind.  62;  Willemin  9.  Bateson,  6^ 
Mich.  809. 

*A  contract  or  agreement  to  pfl/ 
more  than  the  legal  fees,  is  void  •» 
opposed  to  public  policy.  Hatch  t. 
Mann,  15  Wend.  (N.  Y.)  44;  Vande^ 
cook  V.  Williams,  106  Ind.  845;  Fort 
Wayne  v.  Lehr,  88  Ind.  62. 

•  Baldwin  «.  Eouns,  81  Ala.  272, 2 
8.  Rep.  68a 


592 


Chap.  X.]     SIOHTB  OF  OFFIOEB  AaAINST  THIBD  PSBflONS.  §   885. 


Bat  where  the  statnte  preecribes  the  fees  which  the  officer 
shall  receive,  bnt  omits  to  specially  provide  when,  how  or  by 
whom  they  shall  be  paid,  it  is  the  general  rale  that  the  person 
at  whose  reqaest  the  service  is  rendered  is  liable,  and  the  officer 
is  entitled  to  payment  as  the  services  are  performed.' 

Obvionsly,  where  the  fees  for  particalar  services  are  fixed  by 
law,  the  officer  cannot  recover  pMntum  meruitj  especially  where 
he  seeks  to  recover  more  than  the  law  allows.* 

§  888.  Officer  haying  made  Oontraot  as  to  Fees  void  as  against 
public  Policy  cannot  recover  qnantom  memit. —  So  where  the 
officer  has  made  a  special  contract  in  reference  to  his  fees  or 
compensation  which  is  void  as  opposed  to  pnblic  policy,*  he 
cannot,  by  disregarding  the  contract,  recover  on  a  quantam 
meruU}  ^^  It  is  a  remarkable  claim,''  says  Oampbbll,  0.  J.,  'Hhat 
where  work  is  done  under  sach  a  contract,  the  contract  may  be 
treated  as  null,  and  the  services  regarded  as  rendered  properly. 
No  one  can  use  a  void  contract  as  a  means  of  getting  better 
terms  than  he  could  have  claimed  under  it.  The  whole  trans- 
action is  covered  by  the  same  taint  and  must  be  treated  as  beyond 
the  protection  of  courts  of  justice."  * 

§  884.  Fees  unlawftilly  exacted  may  be  recovered  or  set  off.-— 
If  the  officer  has  demanded  and  received  illegal  fees,  they  may 
be  recovered  by  the  party  paying  them,  though  paid  without 
protest,*  or  they  may  be  set  off  in  an  action  brought  by  the  officer 
to  recover  other  fees  lawfully  due.^ 

§  885.  Officer  can  not  recover  Beward  fbr  Act  within  line  of 
his  Duty. — So,  upon  grounds  of  pnblic  policy,*  it  is  settled  that 
a  public  officer  cannot  recover  from  an  individual  a  reward 
offered  by  the  latter  for  the  performance  of  an  act  which  it  was 


<  Baldwin  «.  Kouns,  81  Ala.  273; 
FM>ple«.  Harlow,  29  Ind.  48;  Ripley 
9.  Qifford,  11  Iowa  867. 

^WUcozson  «•  Andrews,  66  Mich. 
558,  88  N.  W.  Rep.  588. 

•As to  ttds,  see  €Mts,  gg  874-877. 

^WUlemin  t.  Bateson,  68  Mich. 
809;  Wflcozson  v.  Andrews,  66  Mich, 
658.  See  Hawkeye  Ins.  Go.  e.  Brsin- 
ard,  72  Iowa  130. 


•In  Willemin  e.  Bateson,  68  Mich. 
809. 

•American  Steamship  Co.  «. 
Young,  89  Penn.  St  186,  88  Am* 
Rep.  748.  See  also  Prior  «.  Oraig.  C 
Serg.  ft  R.  (Penn.)  44;  WaUier  •. 
Ham,  2  N.  H.  288;  Reed  «.  Cist,  7 
Serg.  A;  R.  (Penn.)  188. 

vDew  e.  Parsons,  2  B.  A;  Aid.  562. 

•  See  ante,  8  876. 


(38) 
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the  offieer'B  official  duty  to  perform  if  he  conld.  For  all  acts 
within  the  line  of  his  official  dnty,  the  fees  or  salary  provided  by 
law,  are  deemed  to  be  an  adequate  compensation,  and  the  officer 
will  not  be  permitted  to  recover  more.' 

But  for  an  act  which  is  not  within  the  scope  of  his  duty,  and 
which  his  office  does  not  require  him  to  perform,  the  officer  may 
receive  a  reward  like  a  private  individual,*  as  where  a  sherifl^  in 
reliance  upon  the  offer  of  a  reward,  searches  for  a  criminal  who 
has  escaped  beyond  his  county,  and  captures  him  in  another 
county,'  or  follows  a  fugitive  from  justice  and  apprehends  him 
in  another  State,^  or  makes  the  arrest  while  the  officer  is  tern- 
porarily  suspended  from  duty,'  or  is  only  a  special  constable.* 

§  886.  Where  no  Fees  are  fixed,  mlnfBtertaT  Qflioer  may  ze- 
oover  reasonable  Value. — Where,  however,  no  fees  or  compen- 
sation are  fixed  by  law,  a  public  ministerial  officer  required  to 
render  services  for  individuals,  for  which  it  id  clear  the  law 
intended  he  should  be  paid,  may,  where  no  other  agreement  is 
made,  recover  from  such  individual  the  reasonable  value  of  the 

services  rendered.' 

§  887.    OfELoer  may  demand  Prepayment  of  his  Fees. — ^In  the 

absence  of  a  statute  to  the  contrary,  a  public  ministerial  officer 

entitled  to  a  fixed  fee  or  reasonable  compensation,  may,  unlees 

he  has  waived  his  right,  insist  that  the  individaal  who  requires 

his  services  shall  pay  his  fees  before  the  service  is  rendered.' 

§  888.  OfELoer  may  retain  Papers  on  whioh  he  has  expended 
Labor  until  paid. — So,  it  is  said,  that  for  any  services  rendered 
the  officer  may  retain  any  papers  or  documents  in  his  possession 


>Kick  «.  Merry,  23  Mo.  72,  66 
Am.  Dec.  658;  Stamper  «.  Temple,  6 
Humph.  (Tenn.)  118,  44  Am«  Dec. 
296;  Smith  o.  Whildin,  10  Penn.  St. 
89,  49  Am.  Dec.  672;  Hayden  t. 
Soager,  66  Ind.  42,  26  Am.  Rep.  1; 
Qillmore  v.  Lewis,  12  Ohio  281 ;  Day  a 
Putnam  Ins.  Co.,  16  IDnn.  ^; 
Warner  o.  Qrace,  14  Minn.  487;  Mar- 
king f>.  Needy,  8  Bush  (Ey.)  22; 
Brown  v.  Godfrey,  33  Vt.  120;  City 
Bank  v.  Bangs,  2  £dw.  (N.  Y.)  Ch.  95. 

>DaTi8  9.  Munson,  48  Vt.  676.  6 
Am.  Rep.  315;  Hayden  v.  Souger,  56 


Ind.  42,  26  Am.  Rep.  1;  Rliev.Ncw 
Orleans,  19  La.  Ann.  274;  Smith  a. 
Moore,  1  0.  B.  488. 

>DayiB  «.  Munson,  48  Vt  679,  S 
Am.  Rep.  815  (distinguishing  Brown 
V.  Godfrey,  83  Vt  120);  RusseU  f. 
Bartiett,  44  Vt  170. 

♦Gregg  9.  Pierce»  68  Barb.  887; 
Morrell  v.  Quarles,  86  Ala.  644. 

•  Smith  «.  Moore,  10.  B.  488. 

•Hayden  v.  Souger,  56  Ind.  42,  M 
Am.  Rep.  1. 

T  Ripley  v.  Gifford.  11  Iowa  867. 

>  Ripley  «.  Gifford,  11  Iowa  867. 
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in  and  about  which  he  has  bestowed  labor,  until  his  compensa- 
tion therefor  is  paid.' 


IL 


HIS   RIGHT  TO  BBIHBUR8EMBNT  AND  INDEMNTFT. 

§  889.  Bight  to  Beimbur8einant.-A  public  ministerial  officer 
who  is  called  upon  by  an  individual  to  render  for  him  official 
services,  in  the  course  of  the  performance  of  which  the  officer 
is  obliged  in  good  faith  and  for  his  employer's  benefit,  to  incur 
^expenses,  not  covered  by  his  salary  or  fees  and  not  attributable 
to  hiiB  own  neglect  or  default,  is  entitled  to  be  reimbursed  for 
«uch  expenses  by  the  party  so  employing  him.' 

Bat  he  is  not  entitled  to  reimbursement  for  expenses  caused  by 
his  own  negligence  or  default,  or  incurred  in  violation  of  his 
<luty  or  in  opposition  to  the  directions  of  bis  priticipaL' 

§  890.  Indemnity  to  Ofloer. — An  agreement  to  indemnify  an 
officer  against  the  consequence  of  an  act  known  to  him  to  be 
unlawful  is  void  as  opposed  to  the  policy  of  the  law.*  So, 
<$learly,  is  an  agreement  void  for  the  indemnity  of  an  officer  for 
violating  or  neglecting  his  official  duty.' 

But  where  the  act  is  not  known  to  be  unlawful,  and  where  the 
parties  employing  the  officer  are  acting  in  good  faith  in  the 
assertion  of  what  they  believe  to  be  their  rights  under  the  law, 
«n  agreement  to  indemnify  the  officer  will  be  valid,  even  though 
it  should  subsequently  appear  that  they  were  not  justified  in 
doing  the  acts  against  the  consequences  of  which  the  indemnity 
was  given.* 


'  Ripley  «.  Gifford,  11  Iowa  867. 

<  Bee  Roflner  «.  Hewitt,  7  W.  Va. 
a&fi;  Warren  «.  Hewitt,  45  Oa.  501; 
Maitland  «.  Martin,  86  Penn.  St.  190; 
Beaeh  9.  Branch,  57  Oa.  869;  Sear- 
ing 9.  BuUer,  69  UL  575;  BlUott  «. 
Walker,  1  Rawle  (Pa.)  196. 

*See  Godman  «.  MeixBel,  65  Ind. 
®;  Maitland  «.  Martin,  86  Penn  St 
190. 

«ColUer  «.  Windham,  97  Ala.  991; 
Prewitt  V.  Garrott,  6  Ala.  198,41  Am. 


Dec.  40;  Hunter  ••  Agee,  5  Humph. 
(Tenn.)  57;  Morgan  «.  Htie,  19  W. 
Va.  718. 

•Hodadon  «.  WUkins,  7  GreenL 
(Me.)  118,  90  Am.  Dec.  847;  Ayer  •. 
Hatchina,  4  Mass.  870,  8  Am.  Dea 
989;  Lovev.  Palmer,  7  Johns.  (N.  Y.) 
159;  Webber  «.  Blunt,  19  Wend.  (N. 
Y.)  188,  89  Am.  Dec.  446;  Buflen- 
deau  «.  Brooks,  98  CaL  641. 

See  also  ante,  %  868. 

>  Ives  0.  Jones,  8  Ired.  (N.  C.)  L, 


595 


§  891. 
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The  necessity  for  indemnity  arises  most  frequently  in  the  case 
of  ministerial  officers  who  are  called  npon  to  execute  the  pro- 
cess of  courts  and  judicial  officers,  and  the  qaestion  in  respect  to 
such  officers  has  been  fully  discussed  in  another  plaoe.* 


III. 


BIGHT  OF  AOnON  FOB  TOBTS. 

§  891.  May  reooyer  Ibr  Iqjury  to  Property  in  his  PoaMSsioiL 
— ^A  public  officer  who  has  the  goods  of  another  peaceably  in  bi» 
possession  may,  by  virtue  of  that  possession  alone,  recover 
against  a  mere  stranger  for  trespasses  committed  by  him  in 
respect  to  the  goods,  as  by  injuring  or  conyertinjf  them." 

So  where,  by  virtue  of  his  office,  he  has  acqaired  a  special 
property  in  the  goods,  as  in  the  case  of  a  sheriff  or  other  officer 
who  has  made  a  valid  levy  upon  them,  the  public  officer  may 
recover  to  the  extent  of  his  interest  against  any  one,  though  it 
be  the  general  owner  himself,'  who  injures  or  converts  them/ 


ass,  40  Am.  Dec.  421;  Coventiy  «. 
Barton,  17  Johns.  (N.  Y.)  142, 8  Am. 
Dec.  870;  McOartney  «.  Shepard,  21 
Mo.  673,  64  Am.  Dec.  250;  Jacobs «. 
PoUard,  10  Cush.  (Mass.)  287, 67  Am. 
Dec.  105;  ShotweU  o.  Hamblin,  28 
Miss.  166,  55  Am.  Dec.  88;  Cumpe- 
ton  «.  Lambert,  18  Ohio  81,  51  Am. 
Dec.  442;  Acheson  o.  Miller,  2  Ohio 
Bt  208,  69  Am.  Dec.  668;  Marsh  «. 
Gold,  2  Pick.  (Mass.)  285;  Anderson 
9.  Farns,  7  Blackf.  (Ind.)  848;  Stark 
f>.  Raney,  18  Cal.  622;  Davis  «.  Tib- 
bats,  7  J.  J.  Marsh.  (Ky.)  264;  Stan- 
ton «.  McMuUen,  7  HI.  Ap.  826. 

»  See  ante,  §§  748-750. 

t  Cooley  on  Torts,  486. 

s  "  The  sheriff  by  a  levy  acquires 
the  legal  property  in  the  goods.  He 
may  maintain  an  action  against  the 
defendant  and  all  other  persons. 
When  the  executions  are  satisfied 
any  goods  which  may  remain  in  the 
sheriff's  hands,  are  revested   in  the 


defendant,  or  an  other  person  to 
whom  he  may  have  assigned  bis 
right  To  one  of  these  the  sheriff  ia 
liable  for  a  redelivery  of  such  goods; 
and  to  meet  that  liability  must  have 
an  action  against  a  wrongful  taker." 
Weatherby  «.  Covington*  8  Strob. 
(8.  C.)  27. 48  Am.  Dea  628. 

*  Sheriff  by  levy  on  goods  acquires 
special  property  in  them  1^  virtue  of 
which  he  may  maintain  trover.  WH- 
laims  •.  Hemdon,  12  B.  Mon.  (Ky.) 
484,  54  Am,  Dec.  551;  Weatherby  «. 
Covington,  8  Strob.  (S.  C.)  27,  4» 
Am.  Dec.  628;  Brewster  •.  Vafl,  1 
Spencer  (K.  J.)  56,  88  Am.  Dec  547; 
Dezell  V.  Odell  8  HiU  (N.  Y.)  215. 8* 
Am.  Dec.  628;  Lockwood  «.  Boll,  1 
Cow.  (N.  Y.)  822. 18  Am.  Dec  689; 
Badlam  «.  Tucker,  1  Pick.  (Maas.) 
889,  11  Am.  Dec.  202;  Fitch  a 
Dunn,  8  Blackf.  (Ind.)  142;  Wilbnk 
ham  V.  Snow,  2  Sannd.  47;  Clark  •- 
Withers,  6  Mod.  292. 
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Whether  the  true  owner  when  sued  may  set  up  his  title  in 
defense  to  the  action  by  the  officer,  has  been  both  affirmed '  and 
denied** 

§  892.  When  Qf&oer  mnst  sue  in  Name  of  bia  Qf&oe. — ^It  has 
been  laid  down  as  a  general  rale  that  where  the  plaintiff  sues 
for  anything  relating  to  his  office  he  ought  to  name  himself  by 
the  name  of  his  office,  or  otherwise  it  may  be  pleaded  in  abate- 
ment.' But  this  rule,  it  has  been  said/  ^^  will  be  found  to  extend 
only  to  such  actions  as  are  peculiar  to  the  office  or  special  char- 
acter of  the  plaintifiE,  and  where  the  yery  statement  of  the  cause 
of  action  shows  that  it  is  an  action  that  can  be  bronght  only  by 
some  dignitary  or  officer,  or  some  person  holding  a  special  char- 
acter. For  instance,  an  action  for  a  rescue  can  only  be  brought 
by  a  sheriff,  and  he  must  therefore  call  himself  sheriff.  So  a  real 
action  for  lands  belonging  to  a  prebend  can  only  be  brought  by 
the  prebendary.  So  if  a  prior,  being  parson  of  D.,  sues  for  a 
matter  appertaining  to  that  church,  he  must  call  himself  parson^ 
for  none  other  can  bring  such  action.  Whereas  any  man,  who 
has  property  in  himself  as  an  individual,  either  general  or  spe- 
cial, may  bring  trover,  in  his  own  name,  whether  he  acquired 
that  property,  as  purchaser,  as  a  commbn  carrier,  as  special 
bailee,  or  in  the  discharge  of  his  duty  as  a  sheriff  or  other  pub- 
lic officer.  It  can  never  be  necessary,  in  an  action  of  trover,  for 
a  plaintiff  to  set  out  the  history  of  his  title  or  the  office  he  bears, 
unless  the  property  sued  for  belongs  to  that  office ;  or  unless  he 
sues  in  atUre  droit.^^ 

SIGHT  OF  AOTION  UPON  BONDS   AND  OTHER  OONTBAOrS. 

§  893.  Have  implied  Bight  to  bring  neoesaary  Actions.— 
Wliere  the  law  has  not  created  prohibitions,  public  officers  have 
an  implied  authority  to  bring  and  maintain  all  suits,  as  incident 
to  their  office,  which  the  proper  and  faithful  discharge  of  the 

■Merritt  •.  Miller,  18  Vt  416.  ^By  Hobnblowbb,  0.  J.,  in  Brew- 

*  Weidensaul  •.  Reynolds,  49Penii.  ster  «.  Vail,  1  Spencer  (N.  J.)  66,  88 

8t.  78.  Am.  Dec.  547. 
•Oom.  Dig.  tit  Abatement.  B.  81. 
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dnties  of  the  office  reqniree.    Their  right,  in  this  respect,  is  com- 
mensurate with  their  public  trusts  and  duties.^ 

§  894.  Bight  to  sue  in  his  own  Name  on  Bonds. — It  is  f  re- 
qnentlj  provided  by  law  that  the  official  bonds  of  inferior  offi- 
cerSy  and  bonds  given  for  the  faithful  performance  of  contracts 
and  the  like,  shall  be  executed  to  some  superior  officer  by  hi» 
official  title.  Actions  upon  such  bonds  are  usually  also  regulated 
by  statute,  and  it  is  not  infrequently  provided  that  suits  shall  be 
brought  thereon  by  the  then  incumbent  of  the  office  for  the  ben- 
efit of  the  persons  interested. 

Where,  however,  no  such  provision  is  made,  it  is  the  general 
rule  that  the  action  must  be  brought  in  the  name  of  the  Oom- 
monwealth,  State,  or  other  government  having  the  legal  interest 
in  the  bond,'  or  in  the  name  of  the  present  incumbent  of  the 
office  named,  and  that  the  officer  can  not  maintain  the  action  in 
his  own  name,'  nor  can  it  be  maintained  in  his  name  after  his 
term  of  office  has  expired.* 

§  895.  Same  Sulsjeot— Offioer  suing  should  sue  by  his  offloiai 
Title. — But  where  the  officer  is  authorized  to  sue  he  should  sue 
in  his  own  name  with  the  addition  of  his  official  title.  He  should 
not  ordinarily  sue  either  in  his  own  name  alone'  or  in  the  name 
of  the  office  alone.'  Errors  in  this  respect,  however,  may  usually 
be  cured  by  amendment  or  may  be  waived  by  the  pleadings.' 


>  Overseen  of  Pittotown  9,  Over- 
seers of  Plattsborghy  18  Johns.  (N. 
Y.)  407;  Supervisor  0.  Stimsoo,  4  Hill 
(N.  Y.)  186;  Todd  «.  BirdsaU,  1  Cow. 
(N.  Y.)  260;  Haynes*.  Butler,  80  AA. 
69;  Berrien  County  Treasurer «.  Bun- 
bury,  46  Mich.  79;  Commissioners  «. 
Walker,  6  How.  (Miss.)  148,  88  Am. 
Deo.  488. 

s Inhabitants  of  Northampton  «. 
Blwell,  4  Gray  (Mass.)  81;  Bissell  «. 
Spencer,  9  Conn.  267.  23  Am.  Dec. 
886;  State  •.  l%ew  London,  22  Conn. 
170. 

*Bagby  •.  Baker,  18  Ala.  653. 

^Jansen  •.  Ostrander,  1  Cow.  (N. 
Y.)  670;  Armine  •.  Spencer,  4  Wend. 
(N.  Y.)  406;  Bagby  o.Baker.l8  Ala.658. 

When  bond  runs  to  The  People, 


the  action  shotdd  be  in  that  name. 
LawUm  «.  Erwin,  9  Wend.  (N.  Y.> 
288. 

That  officer  may  sue  in  his  own 
name  when  he  is  ihe  party  legally  in- 
terested, see  Hunnicutt  «.  Kirkpat- 
rick,  89  Ark.  172;  Haynes  •.  Batler, 
80  Ark.  69. 

•  Bagby  «.  Baker.  18  Ala.  668. 

•  Commissioners  «.  Peck,  6  HOI 
(N.  Y.)  216;  Supervisors  «.  Stimson,  4 
Hill  (N.  Y.)  186;  Overseers  «.  Ely, 
Lalor's  Sup.  (N.  Y.)  879;  Agent  f. 
Rikeman,  1  Denio  (N.  Y.)  279;  Ber- 
rien County  Treasurer  •.  Bunbniy, 
45  Mich.  79 ;  Commissioners  o.  Wal- 
ker, 6  How.  (Miss.)  148,  88  Am.  Dec. 
488. 

f  Berrien  County  Treasurer  •.  Boa 
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g  896.    QfOoer  can  not  sue  in  his  own  Name  on  simple  Con- 
traots  made  in  behalf  of  Pnblio. — As  has  been  seen,  it  is  the  pre- 
flnmption  that  public  oflScers  while  acting  in  the  public  behalf  do 
not  intend  to  bind  themselves  personally,  and  they  will  only  be 
held  to  be  80  bound  where  the  intent  is  clear  so  to  charge  them.^ 
Bnt  the  rights  and  liabilities  are  reciprocal,  and  where  the  pnblic 
is  bonnd  by  the  contract^  it  is  entitled  to  enforce  it.*    It  is,  there- 
fore, the  general  mle,  to  nse  the  language  of  a  Minnesota  judge, 
that  ^*  Where  a  public  officer,  acting  solely  on  behalf  of  his  gov- 
ernment, within  the  scope  of  his  authority,  enters  into  a  contract 
or  performs  any  official  act,  if  his  official  character  in  the  trap- 
saction  is  known  presumptively  or  in  fact  to  the  other  party,  a  suit 
thereon  must  be  brought  in  the  name  of  the  government  when 
the  redress  is  sought  in  its  behalf ;  and  a  suit  in  the  name  of 
the  officer  in  the  absence  of  express  authority,  cannot  be  main- 
tained." • 

Thus  upon  a  note  running  to  I.  £.  F.,  *^  United  States  Indian 
Agent,  his  successors  in  office  or  order,"  ^  or  to  J.  I.,  '^  State's 
Agent  or  his  successor  in  office," '  or  to  J.  L,  ^^Land  Agent  of 
Maine,  or  order,"  *  the  payee  may  not  recover  in  his  own  name. 

Imiy,  45  Mich.  79;  Johr  «.  Super-         *Per  MoMillav,  J.»  in  Balcombe 

Tisors,  88  Micb.  582;  Agent «.  Bike-     e.  Northrup,  9  Minn.  ITS. 

man,  1  Denio  (N.  Y.)379.  « Balcombe  «.  Northmp,  9  Minn. 

^  Qee  ante,  %  006,  et  mq.  ITS. 

*8ee  Mechem  on  Agency,  %  769.  •Irisb  e.  Webster,  6  Me.  171. 

•Bute fi  Boles.  11  Me.  474. 
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CHAPTER  XL 


OF  THB  LIABILITY  OF  THE  PARTY  WHO  SETS  THB  OFFICES 

IN  MOTION. 


%  897.  PorpoM  of  this  Ohapter. 

I.  nr  OASB  OF  JUDICIAL  OFFXOBBa. 

896.  In  general 

899.  Not  liable  for  Judicial  AcUon 

of  Court  of  general  Juria- 
diction. 

900.  Liable     for   setting   inferior 

Ma^trate  in  Motion  with- 
out Jurisdiction. 

901.  Liability  for  caoaing  Proceed* 

ings  under  onconatitational 
Btatuta 
908.  Liable  for  setting  Magistrate 
in  Motion  on  false  Showing. 


908.  Liable  for  malidoos  Prosecn- 
tion. 

n.  IHCASB  OFMnnBTBBlAL  OFFIGBBS. 

901  No  Liability  for  employing 
Officer  to  do  lawful  Act 

905.  But  Party  Is  liable  who  aa- 

thorisea,  directs  or  paiti- 
cipates  in  an  unlawfol 
Act. 

906.  Same   Subject— Liability  for 

false  Imprisonment 

907.  Same  Subject— Sflect  of  Rat- 

ification. 


§  897.  Porpofle  of  this  Chapter. — ^It  is  not  within  the  scope 
of  this  work  to  go  minutely  into  the  liability  of  the  persons 
apon  whose  motion  or  at  whose  reqneat  the  officer  acts ;  that 
subject  belongs  more  appropriately  to  a  treatise  on  the  law  of 
torts.  At  the  same  time,  some  consideration  of  the  question  ia 
deemed  material  to  a  complete  view  of  the  whole  relation  and  its 
consequences,  and  will  be  given.  The  liability  resulting  from 
setting  in  motion  judicial  and  ministerial  officers  will  be  sep- 
arately considered. 


m  OASB  OF  JUDIOIAX.  OFTIOBBS. 


§  898.  In  general.— It  is  the  right  of  every  individual  believ- 
ing himself  to  have  a  lawful  cause  of  action  against  another  to 
appeal  to  the  proper  court  for  its  enforcement ;  and  though  hit 
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§  900. 


belief  may  prove  groundless,  he  incurs  no  liability  to  respond  in 
damages  to  the  party  proseonted.^ 

So  it  is  not  only  the  right  bnt  the  duty  of  every  individnal 
who,  in  good  faith  and  with  probable  cause,  believes  that  a  pub- 
lic offense  has  been  committed  by  another  to  institnte  the  proper 
proceedings  for  the  punishment  of  the  supposed  offender;  and 
though  the  prosecution  should  fail^  the  complainant  incurs  no 
liability  to  the  defendant.' 

§  899.  Not  liable  fbrjndioial  Action  of  Court  of  generalJoris- 
diotion. — So  where  an  individual  goes  before  a  court  or  officer 
having  general  jurisdiction  over  the*  subject-matter,  and  in  good 
faith  lays  before  the  court  or  magistrate  the  facts  in  respect  to 
the  supposed  cause  of  action  or  offense,  and  the  court  or  magis- 
trate thereupon  decides  that  there  is  authority  to  act  and  does 
so,  the  person  thus  setting  the  court  or  magistrate  in  motion 
•can  not  be  held  to  respond  in  damages  if  the  action  proves  to 
have  been  unauthorized.'  This,  as  has  been  seen,  is  judicial 
action  *  and  protects  both  the  magistrate  and  the  party  who  set 
him  in  motion. 

§  900.  Liable  fbr  setting  infarior  Magistrate  in  Motion  with- 
out  JnxiBdiotion. — ^The  same  immunity  extends  to  actions  before 
inferior  courts  and  magistrates  where  they  have  jurisdiction,  or 
where,  when  the  jurisdiction  depends  upon  the  showing,  there  is 
•evidence  laid  before  the  magistrate  having  a  legal  tendency  to 
make  out  a  case  in  all  its  parts  within  his  jurisdiction.' 


'  Cooley  on  Torto,  160. 

•  Cooley  on  TorU,  180. 

•  West  fi  Smallwood,  8  M.  &  W. 
418;  Fischer  «.  Langbein,  108  N.  Y. 
-84;  Hahn  «.  Schmidt,  64  Cal.  284; 
Landt  «.  Hilto,  19  Barb.  (N.  Y.)  288; 
MarkB  t.  Townsend.  97  N.  Y.  690; 
HiUer  •.  Adams,  7  Lans.  188,  62  N. 
Y.  409;  Dnsy  «.  Hehn,  69  Cal.  188; 
Murphy  «.  Walters,  84  Mich.  180; 
FeDelon  o.  Butts,  49  Wis.  842;  Von 
Latham  «.  Rowan,  17  Abb.  Pr.  287; 
Von  Latham  v.  Libby,  88  Barb.  (N. 
Y.)  889;  Oarratt «.  Morley,  1  A.  &  E. 
<N.  8.)  18;  Brown  «.  Chapman,  0  M. 


G,  &  S.  866;  Langford  9,  Boston,  Ac 
R.  Co.  144  Mass.  481. 

«  See  ants,  g  619,  et  9eq. 

A  The  rule  upon  this  subject  stated 
by  Bbonson,  C.  J.,  in  MUler  «.  Brin- 
kerhoff,  4  Denio  (N.  Y.)  118,  47  Am. 
Dec.  242,  has  been  quite  generally 
approved.  He  said:  "When  certain 
facts  are  to  be  proved  to  a  court  of 
special  and  limited  Jurisdiction,  as  a 
ground  for  issuing  process,  if  there 
l>e  a  total  defect  of  evidence  as  to  any 
essential  fact,  the  process  will  be  de- 
clared void,  in  whatever  form  the 
question  may  arise.    *    *   Bnt  when 
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Bnt  where  the  party  sets  the  magistrate  in  motion  to  do  an 
act  which  he  has  no  anthority  to  do— as  to  which  there  is  a  total 
lack  or  excess  of  jarisdiction,^— or  where  he  sets  Iiim  in  motion 
with  an  entire  lack  of  evidence  of  some  material  fact  which  the 
law  requires  to  be  shown,*  or  without  compliance  with  the  con- 
ditions precedent  which  the  law  prescribes,'  he  will  be  held  liable 
for  an  injury  thereby  occasioned. 

§  1)01.  liiability  for  oauaing  FrooeedingB  under  unoonstita' 
tional  Statute. — ^A  party  who  procures  the  issuance  and  execu- 
tion of  a  warrant  under  an  unconstitutional  statute  is  liable  to 
the  injured  party  in  damages ;  *  but  it  has  been  held  that  one 


the  proof  has  a  legal  tendency  to 
make  out  a  proper  case,  in  all  its 
parts,  for  issuing  the  process,  then, 
although  the  proof  may  be  slight  and 
incondusiTe,  the  process  will  be  yalld, 
until  set  aside  by  a  direct  proceeding 
for  that  purpose.  In  one  case,  the 
court  acts  without  authority;  in  the 
other,  it  only  errs  in  Judgment  upon 
a  question  properly  before  it  for  ad- 
judication: Matter  of  Faulkner,  4 
Hill  (N.  Y.)  698;  Harman  «.  Brother- 
son.  1  Denio  (N.  Y.)  587;  Yosburgh 
9,  Welch,  11  Johns.  (N.  Y.)  176;  Tall- 
man  V,  Bigelow,  10  Wend.  (N.  Y.) 
430.  In  one  case,  there  Ib  a  defect  of 
Jurisdiction;  in  the  other,  there  is 
only  an  error  of  Judgment.  Want  of 
Jurisdiction  makes  the  act  void;  but 
a  mistake  concerning  the  Just  weight 
and  importance  of  evidence  only 
makes  the  act  erroneous,  and  it  will 
stand  good  until  reversed."  . 

See  to  like  effect  and  approving 
this  rule,  Staples  o.  Fairchild,  8  N.  Y. 
41;  Johnson  v.  Mazon,  28  Mich.  129, 
187;  Dusy  v.  Helm,  69  Cal.  188,  190; 
GlUettv.  Thiebold,  9  Kans.  427;  Skin- 
nlon  V.  Kelly,  18  N.  Y.  856;  Outlaw 
«L  Davis,  27  111.  466. 

1  «*  Where  a  party  procures  an  in- 
ferior magistrate  to  exceed  his  Juris* 
diction,  and  extend  his  powers  to  a 


case  to  which  they  can  not  lawfully 
be  extended,  he  becomes  a  trespasser, 
and  is  amenable  to  the  party  injured." 
Barkeloo  «.  Randall,  4  Blackf.  clnd.> 
476,  82  Am.  Dec.  46,  citing  Cuziy  «. 
Pringle,  11  Johns.  (K.  Y.)  444.  Se* 
also  Painter  o.  Ives,  4  Neb.  122, 

Party  is  liable  for  sale  upon  execu- 
tion which  he  caused  to  be  issued  on 
a  void  Judgment:  Ghms  «.  Heffner,  88 
Minn.  215. 

•  Swart  0.  Kimball,  48  Mich.  443; 
Crumpton  •.  Newman,  12  Ala.  199, 
46  Am.  Dea  251;  Hauas  «.  Eoh]ar,25 
Kans.  640  (citing  Spice  «l  Steinruck, 
14  Ohio  St.  218;  Von  Eettler  o.  John- 
son, 67  m.  109;  Johnson  t.  Yon  Eett- 
ler,  66  HL  68;  Gorton  «.  Frizzell,  2fr 
BL  292;  Proctor  v.  Prout,  17  Mich. 
478;  Cody  «.  Adams,  7  Gray  (Maaa) 
59;  Hall  «.  Rogers,  2  Blackf.  (Ind.) 
429;  Taylor  t.  Moffatt,  2  Id.  805; 
Painter  o,  Ives,  4  Neb.  122;  GiUett  si 
Thiebold,  9  Kans.  427;  Prell  •.  Mo- 
Donald,  7  Kans.  426;  Bauer  «.  Clay, 
8  Kans.  580). 

•  Diehl  0.  Friester,  87  Ohio  St.  478; 
Barkeloo  v,  Randall,  4  Blackf.  (Ind.> 
476,  82  Am.  Dec.  46;  Hauas  «.  Koh- 
lar,  25  Kans.  640. 

4  Merrit «.  City  of  St.  Paul,  11  Miuw 
288. 
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who,  in  good  faith  and  with  probable  cause,  merely  make  a  com- 
plaint to  the  magistrate  is  not  liable  in  trespass  for  the  acts  done 
nnder  the  warrant  which  the  magistrate  thereupon  issues  though 
the  statute,  under  which  the  complaint  is  made  and  upon  which 
the  magistrate  proceeds  to  act,  is  unconstitutional.^  The  magis* 
trate  and  the  officer,  however,  would  be  liable.* 

§  902.  Idablefbr  Betting  Magistrates  in  Motion  on  iUfle  Show- 
ing.— So  a  party  is  liable  who  sets  the  judicial  officer  in  motion 
upon  a  false  statement  of  facts  which,  if  true,  would  have  been 
sufficient  to  confer  jurisdiction  and  to  justify  the  proceedings.* 

§  903.  Iiiable  for  malioious  Froseoution — Olearly,  also,  is 
the  party  liable  who,  maliciously  and  without  probable  cause, 
institutes  proceedings  against  another.*  To  maintain  an  action 
for  a  malicious  prosecution,  three  distinct  propositions  must  be 
established : 

First.  The  fact  of  the  alleged  prosecution  and  that  it  has 
oome  to  a  legal  termination  in  the  plaintiff's  favor. 

Second.    That  the  defendant  had  not  probable  cause. 

Third.    That  he  acted  from  malicious  motives.' 

The  fall  exposition  of  these  several  requirements  lis  beyond 
the  scope  of  this  volume,  but  it  will  be  found  in  the  excellent 
treatises  on  torts  of  Judge  Ooolby  and  Mr.  Bishop. 


s  Barker  v.  Stetson,  7  Gray  (Mass.) 
08,  66  Am.  Dec.  457. 

•  Fisher  «.  McGirr.  1  Gray  (Mass.) 
1,  61  Am.  Dec.  881;  Kelly  o.  Bemis,  4 
Gray  (Mass.)  88, 64  Am.  Dec.  60;  Bar- 
ker «.  Stetson,  7  Gray  (Mss8.)  68,  66 
Am.  Dec.  467. 

•  Connelly  o.  Woods,  81  Eans.  859; 
Ogg  «.  Murdock,  25  W.  Va.  189;  JBte 
parU  Thompson,  1  FUppin,  0.  0. 507; 
Dennis  «.  Ryan,  65  N.  Y.  885,  dd  Am. 
Rep.  685. 

«  Forrest «.  OoUler,  80  Ala.  175,  56 
Am.  Deo.  190;  Brown  «.  Randall,  86 


Conn.  56,  4  Am.  Rep.  85;  Cardival «. 
Smith,  109  Mass.  158,  Id  Am.  Rep. 
682;  Shaul  «.  Brown,  28  Iowa  87,  4 
Am.  Rep.  151;  Galloway  «.  Stewart, 
49  Ind.  156,  19  Am.  Rep.  677:  Law- 
rence V.  Hagerman,  56  111.  68,  8  Am. 
Rep.  674;  Closaon  «.  Staples,  42  Yt. 
209, 1  Am.  Rep.  816;  McCardle  «.  Mc- 
Ginley,  86  Ind.  588,  44  Am.  Rep.  848; 
Graves  v,  Dawson,  180  Mass.  78,  8^ 
Am.  Rep  429;  Hatch  e.  Cohen,  84  N. 
C.  602,  87  Am.  Rep.  680. 

•  HamUton  e.  Smith,  89  Mich.  222; 
Cooley  on  Torts,  181. 
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n. 


IN  0A8B  OF  lOKISTBEIAL   OFFIOEKS. 

§  904.  Kg  Liability  tat  employiiig  Oflloer  to  do  lawftil  Aot- 
It  is  the  right  of  every  one,  having  lawful  occasion,  to  avail 
himself  of  the  services  of  a  pnblio  ministerial  officer  authorized 
by  law  to  perform  the  desired  act  at  the  time  and  under  the 
circumstances  given.  It  is  the  presumption  of  the  law  that  the 
ofScer  not  only  understands  his  duty,  but  will  perform  it  in  the 
manner  and  with  the  precautions  which  the  law  prescribes.  No 
one  can  complain  of  the  lawful  doing  of  that  which  the  person 
doing  it  or  causing  it  to  be  done  had  a  legal  right  to  do.  No  liar 
bility,  therefore,  can  attach  to  one  who,  in  a  lawful  manner, 
merely  sets  a  public  officer  in  motion  to  perform  a  lawful  act 
within  the  scope  of  his  authority.  If  the  officer,  in  the  course  of 
his  performance,  commits  a  trespass  or  does  any  other  unautho^ 
ized  act,  he  alone  must  answer  for  it,  and  his  employer,  who 
neither  authorized  nor  ratified  it,  can  not  be  held  liable.^ 

§  905.  But  Party  is  liable  who  authorises,  direots  or  partici- 
pates in  an  unlawful  Act — But,  on  the  other  hand,  the  party  is 
liable  where  he  authorizes,  encourages,  directs  or  assists  the  ofS- 
cer to  do  an  unlawful  act,  or  to  do  a  lawful  act  in  an  unlawful 
manner,  or  to  abuse,  exceed  or  disregard  his  duty  or  anthoritj; 
as  where  he  directs  the  service  of  void  process,  or  the  arrest  of 


•  Thus,  says  Oampbsll,  C.  J.»  in 
Sutherland  o.  Ingalls,  68  Mich.  620,  6 
Am.  St.  Rep.  882,  "No  one  can  be 
held  liable  as  a  trespasser  at  all  for 
employing  an  officer  to  execute  law- 
ful process.  It  is  the  right  of  every 
one  to  have  his  regular  and  valid 
*  writ  served  and  enforced.  The  offi- 
*cer8  of  the  law  are  bound  to  perform 
that  duty,  and  can  not  be  blamed  for 
doing  it  in  a  legal  manner.  Every 
one  has  a  right  to  suppose  the  minis- 
ters of  the  law  will  not  abuse  their 
functions,  and  no  one  who  lawfully 
employs  them  Is  liable  if  they  do: 
Michels  o.  Stork,  44  Mich.  2.  It  is 
only  where  the  party  himself  orders 


or  encourages  lawlessness  that  he  can 
be  treated  as  a  Joint  wrong^doer,  and 
then  he  is  liable  because  he  is  actually 
a  trespasser,  and  liable  to  the  extent 
of  his  own  misconduct.'' 

See  also  Wilson  a  Tumman,  6  tf> 
&  G.  244;  Whitmore  o.  Greene,  18  H. 
&  W.  104; Walleye.  McConnell,  ISA, 
&  E.  (N.  8.)  911;  Averill  «.  Williams. 

I  Denio  (N.  Y.)  601,  4  Id,  226, 47  Am. 
Dec.  252;  Abbott «.  Kimball,  10  Vt 
661,47  Am.  Dea  706;  Perrin  v.  Glaflin, 

II  Mo.  18;  Princeton  Bank  v.  Gibson, 
20  N.  J.  L.  188;  Snively  o.  Fshnes- 
tock,  18  Md.  891;  Clay  v.  Sandefer, 
12  B.  Mon.  (Ky.)  884;  Welsh  •.  Coch- 
ran, 68  N.  Y.  181,  20  Am.  Rep.  619. 
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§  906. 


a  privileged  person,  or  the  seiznre  of  exempt  goods  or  the  goods 
of  a  third  person,  or  directs  the  refusal  of  lawful  bail,  or  pro- 
cures an  arrest  without  process,  or  connsels,  causes,  directs  or 
participates  in  the  doing  of  any  other  act  which  the  process  or 
authority  of  the  officer  will  not  legally  justify.^ 

§  906.  Same  Sul^ject— liialiilitj  fbr  &lse  Impriflonment. —  The 
liability  of  the  party  in  these  cases  most  frequently  arises  in 
actions  for  false  imprisonment,  and,  in  accordance  with  the  rule 
of  the  last  section,  it  is  well  settled  that  whoever,  whether  it  be 
a  natural  person  or  a  corporation,'  in  person  or  by  agent,'  and 


>  Bonesteel  «.  Bonesteel.  28  Wis. 
245,  80  Id,  611;  Gibbs  «.  Randlett,  58 
N.  H.  407;  Develing  «.  Sheldon,  88 
HI.  890:  Flaintifl  in  execution  is 
ec^ually  liable  with  officer  for  abuse  of 
process  by  the  latter  if  he  commands 
or  advises  such  abuse;  and  he  is  lia- 
ble in  trespass  for  his  act.  not  only 
where  the  proceedings  are  irreg:u1ar, 
or  where  the  court  had  no  Jurisdic- 
tion, but  also  in  a  case  where  all  the 
proceedings  are  regular,  and  where  he 
would  not,  except  for  such  abuse, 
hicur  liability:  Snydacker  o.  Brosse, 
51  DL  857,  99  Am.  Dec.  551.  Party's 
participation  in  an  unlawful  sale  upon 
execution  will  render  him  liable  with 
the  officer:  Deal  e.  Bogue,  20  Penn. 
St.  228,  57  Am.  Dec.  709.  Party  is 
liable  where  he  directs  the  levy  of  an 
execution  upon  the  goods  of  a  stran- 
ger to  the  writ:  Allen  o.  Crary,  10 
Wend.  (N.  Y.)  849.  25  Am.  Dec  566; 
Comer  o.  Mackintosh,  48  Md.  874; 
Tompkins  o.  Haile,  8  Wend.  (N.  Y.) 
406;  or  where,  after  a  levy  by  the 
officer,  he  refuses  to  permit  the  prop- 
erty to  be  restored  to  its  owner,  a 
stranger  to  the  writ:  Cook  v.  Hopper, 
23  Mich.  511;  Root  e.  Chandler.  10 
Wend.  (N.  Y.)  110,  25  Am.  Dec. 
546. 

"  When  an  execution  is  issued  on  a 
Judgment  to  an  officer  by  law  author- 
ised to  execute  it,  he  must  execute  it 


as  commanded  In  the  writ,  and  in  the 
manner  provided  by  law,  and  will  be 
liable  to  any  person  or  party  ag- 
grieved if  he  fails  to  do  so.  But  if 
the  plaintiff  in  the  execution  directs 
tliat  it  be  executed  In  a  different  man- 
ner, and  the  officer  so  executes  it,  he 
makes  the  officer  his  own  agent,  and 
is  bound  by  whatever  is  done  or 
omitted  by  the  officer  by  his  direc- 
tion; and  if  the  plaintiif  directs  the 
officer  to  levy  on  certain  personal 
property,  to  satisfy  tlie  execution, 
which  belongs  to  a  stranger  to  the 
Judgment,  or  is  not  subject  to  levy 
and  sale,  or  is  issued  upon  a  void 
Judgment,  and  the  officer  take  it,  both 
are  trespassers,  and  he  is  equally  lia* 
ble  with  the  officer  in  an  action  for  the 
wrongful  taking  of  the  property,  and 
the  owner  of  it  may  maintain  his 
action  against  the  plaintiff  who  di- 
rected the  levy  or  sale,  or  against  the 
officer,  or  against  both  together:^ 
Shaw  e.  Rowland,  82  Eans.  154.  Party 
Ib  liable  where  he  directs  the  officer 
to  refuse  proper  bail  offered :  Gibbe  e. . 
Randlett.  58  N.  H.  407. 

•  Wheeler  &  Wilson  Mfg.  Co.  e. 
Boyce,  86  Kans.  850, 59  Am.  Rep.  571; 
Owsley  e.  Montgomery  R.  R  Co.  87 
Ala.  560;  Lynch  e.  Metropolitan  Ry. 
Co.  90  N.  Y.  77,  48  Am.  Rep.  141. 

»  Wheeler  ft  Wilson  Mfg.  Co.  e. 
Boyce,  86  Kans.  850,  59  Am.  Rep. 
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whether  persoDallj  present  or  not,  directs,  procures  or  partici- 
pates in  the  unlawful  and  nnanthorized  arrest  and  imprisonment 
of  another  is  liable  in  damages  to  the  party  injured.^ 

§  907.  Same  Sutjeot— EfEbot  of  Batlfloatlon.— Bnt  it  is  not 
alone  where  the  wrongful  act  of  the  officer  was  previously 
authorised  or  directed  by  the  party  that  he  is  liable;  he  may 
become  liable  where,  after  the  act  has  been  committed,  he  ratifies 
and  confirms  it 

But  here,  as  in  other  cases,'  the  rule  applies  that,  except  in 
those  cases  in  which  the  party  intentionally  assumes  the  respon- 
sibility without  inquiry,'  or  deliberately  ratifies  having  all  the 
knowledge  in  respect  to  the  act  which  he  cares  to  have,^  it  must 
appear  that  the  person  ratifying  did  so  with  full  knowledge  of 
all  of  the  material  facts  relating  to  the  transaction ;  otherwise  any 
alleged  ratification  will  be  unavailing.' 

So  the  evidence  of  the  ratification  must  be  clear  and  explicit, 
and  such  as  indicates  the  intention  of  the  party,  after  full  knowl- 
edge of  the  facts,  to  adopt  the  act  as  his  own.* 

An  express  ratification,  however,  is  not  requisite,  but  it  may 
be  inferred,  in  this  as  in  other  oases,  from  such  acts  or  omissions 


tni;  Harris  «.  Louisville,  &c  R.  R 
Co.  85  Fed.  Rep.  116. 

>  Floyd  0.  State,  12  Ark.  43.  64  Am. 
Dec.  250;  Ohapmaa  «.  Dyett,  11 
Wend.  (N.  Y.)  31.  25  Am.  Deo.  5W; 
Emery  o.  Hapgood,  7  Gray  (Mass.) 
65,  66  Am.  Dea  469;  Plersono.  Gale, 
8  Yt.  500, 80  Am.  Dec  487;  Allison  v. 
Rheam,  8  Berg.  A  R.  (Penn.)  189,  8 
Am.  Dec.  644;  Fotheringham  «.  Ad- 
ams Express  Co.  86  Fed.  Rep.  252; 
Harris  v.  Louisville,  &c.  R.  R.  Co. 
86  Fed.  Rep.  116;  McQarrahan  9, 
Layers,  15  R  L  302;  Wbeeler  &  Wil- 
son Mfg.  Co.  9.  Boyce,  86  Kans.  350, 
59  Am.  Rep.  671;  Clifton  «.  Gra5r8on, 
2  Stew.  (Ala.)  412;  Stoddard  «.  Bird, 
Kirby  (Conn.)  65;  Burlingham  «. 
Wylee,  2  Root  (Conn.)  162;  Stoyel  «. 
Lawrence,  8  Day  (Conn.)  1;  Vreden- 
burgh  9.  Hendricks,  17  Barb.  (N.  Y.) 


179;  Carry  •.  Pringle,  11  Johns.  (N. 
Y.)  444;  Winslow  «.  Hatbaway,  1 
Pick.  (Masa)  211;  Cody  «.  Adams,  7 
Gray  (Mass.)  59;  Bright  •.  Palton,  5 
Mackey  (D.  C.)  684. 

•  See  Mechem  on  Agency,  gg  109- 
182.    See  also  fall  discassion,  g  536, 

•  Lewis  «.  Read,  18  M.  A  W.  881 

•  Kelley  •.  Newburyport  Horse  R 
K  Co.,  141  Mass.  496. 

•  Lewis  «.  Read,  18  M.  A  W.  834; 
Hyde  a  Cooper,  26  Vt  562;  Tucker 
9,  Jerris,  76  Me.  184;  Adams  v.  Frse- 
man,  9  Johns.  (N.  Y.)  118. 

•  Tucker  «.  Jerris.  75  Me.  184;  Ad- 
ams «.  Freeman,  9  Johna  (N.  Y.)118; 
West  9,  Shockley,  4  Harring.  (Del.) 
287;  Creger9.0sborn.7Blackf.  (Ind.) 
74;  Abbott  9,  KimbaU,  19  Yt.  651,  47 
Am.  Dec.  70S. 
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as  indicate  the  intention  of  the  party  to  approve  and  confirm  the 
act.^ 

Tbns  where  the  party  expressly  indemnifies  the  oflScer  against 
the  consequences  of  the  act,  he  will  be  deemed  thereby  to  ratify 
it.*  And  so  he  will  where,  knowing  that  the  act  was  nnanthor- 
i2ed,  as  if  the  goods  of  a  stranger  have  been  seized  npon  his 
-execution,  he  refuses  to  permit  the  wrong  to  be  made  right,  as 
by  returning  or  releasing  the  goods;*  and  where,  knowing  the 
facts,  he  seeks  to  avail  himself  of  the  benefits  of  the  unlawful 
act.^ 

Bat  where  the  party  has  not  authorized  or  directed  the  wrong- 
f q1  act,  he  will  not  be  deemed  to  have  ratified  it  merely  by 
accepting  from  the  officer  what  he  would  have  been  entitled  to 
receive  had  the  act  been  properly  performed.*  Nor  will  the 
party's  mere  omission  to  interpose  to  prevent  the  unauthorized 
act,  amount  to  a  ratification.* 


1  See  Hechem  on  Agency,  §§  146- 

1(ML 

s  Knight  9,  Nelson,  117  Mass.  408; 
Beveridge  •.  Rawson,  51  111.  504; 
Davis  9.  Newkirk,  5  Denio  (N.  Y.) 
93;  Ball  «.  Loomis,  29  N.  Y.  412; 
Oroasman  «>  Owen,  62  Me.  538;  Root 
9.  Chandler,  10  Wend.  (N.  Y.)  110. 
25  Am.  Dec.  546;  Herring  o.  Hop- 
pock.  15  N.  Y.  409;  Lorejoy  v.  Mur- 
ray, 8  Wall.  (U.  a)  1. 

•  Cook  •.  Hopper,  28  Mich.  511; 


Root  «.  Ohandler,  10  Wend.  (N.  Y.) 
110,  25  Am.  Dec.  546. 

« Hyde  o.  Oooper,  26  Yt  552;  Bny- 
dacker  o.  Brosse,  51  111.  857,  99  Am. 
Dec.  551.  Obtaining  the  issue  and 
service  of  an  execution  upon  goodf 
unlawfully  seized  upon  attachment 
ratifies  the  attachment:  Peterson  v. 
Foli,  67  Iowa  402. 

«  Hyde  o.  Cooper,  36  Yt.  552. 

•  Hyde  v.  Oooper,  26  Yt  553. 


607 


i  908 


THB  I«AW   OF  OFFIOS8  AHD  OFFIOBBa.  [Book  lY. 


CHAPTER  IIL 


OF  THB  RIGHTS  OF  THB  PUBLIO  AGAINST  THB  OFFICER 


%  908.  In  general. 

I.     DUTT   TO    ACCOUirr  FOB    PUBLIO 

FUND& 

009.  In  general. 

910.  At  what  time  Officer  should 

account. 

911.  When  Officer  chargeable  with 

Interest 
918.  Bxtent    of   Liability     under 
Statutes  and   Bonds,    and 
Bxcuses  for  Defaults. 


%  9ia  Same    Subject  —  Legislature 

may  relieye  Officer  from  his 

Liability. 
914.  When  Action  may  be  b^gun. 
916.    Can  not  set  up  Dl^gality  of 

Transaction  to  defeat  Eight 

to  an  Accounting. 

n.    D17TT   TO   AOOOUBT  FOB  PUBLIC 


916.  Nature   and   Bxtent  of  Uie 
Duty. 


§  908.  In  general, — The  rights  of  the  public,  viewed  collec- 
tively, against  the  officer  are  nnmerous  and  many  of  them  obvi- 
ous. It  has  a  right  to  insist  that  he  shall  do  his  duty, — ^that  he 
will  be  faithful  and  honest,  that  he  will  protect  and  preserve  the 
rights  and  interests  entrusted  to  his  care,  that  he  will  exercise 
due  diligence  and  wisdom  in  the  exercise  of  his  functions,  that 
he  will  enforce  the  prerogatives  and  observe  the  limitations 
which  the  law  attaches  to  his  office,  and  that,  upon  the  expiration 
of  his  term,  he  will  surrender  his  trust  with  all  of  its  rights  and 
incidents  to  him  who  has  been  lawfully  chosen  to  succeed  him. 

Kemedies  of  various  kinds  for  the  enforcement  of  these  rights 
exist,  in  the  power  of  removal,  of  impeachment,  and  of  the  elec- 
tion of  a  successor.  These,  however,  are  for  consideration  in  an- 
other place. 

Certain  other  rights  growing  out  of  the  agency  relation  of  the 
officer  and  the  public  exist,  and  are  here  to  be  considered. 
These,  chiefly,  are,  1.  The  duty  of  the  officer  to  account  for 
moneys  received ;  and,  2.  The  duty  of  the  officer  to  account  for 
public  property. 
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DUTT  TO   AOOOUNT  FOB  PUBLIO  FUITDS. 

§  909.  In  general. — It  is  the  datj  of  the  public  officer,  like 
any  other  agent  or  trnstee,  although  not  declared  by  express 
statute,  to  faithfully  account  for  and  pay  over  to  the  proper  author- 
ities all  moneys  which  may  come  into  his  hands  upon  the  public 
account,  and  the  performance  of  this  duty  may  be  enforced  by 
proper  actions  against  the  oflicer  himself,  or  against  those  who 
have  become  sureties  for  the  faithful  discharge  of  his  duties. 

§  910.  At  what  Time  QfOoer  should  aobonnt. — Where,  by  the 
law  creating  the  office  or  otherwise,  the  time  for  accounting  is 
expressly  fixed,  that  provision  would,  of  course,  govern.  Where, 
however,  no  such  time  has  been  fixed,  it  would  be  the  duty  of 
the  officer,  ordinarily,  in  analogy  with  that  of  a  private  agent,* 
to  account  upon  lawful  demand,  and,  at  all  events,  within  a  rea- 
sonable time.* 

§  911.  When  QfQoer  chargeable  with  Interest. — ^A  public 
officer  who  duly  accounts  for  public  funds  at  the  proper  time 
would  not,  unless  by  express  statute  or  special  agreement,  be 
chargeable  with  interest  thereon.  But  if  he  makes  default  in  pay- 
ment at  the  proper  time,'  or'  omits  to  include  a  portion  in  his 
account,*  or  appropriates  it  to  his  own  use,'  or  retains  it  for  an 
unreasonable  time,'  he  will  be  liable  for  interest  upon  the 
amount  retained  from  the  time  when  it  should  have  been  paid.^ 

§  912.  Bztent  of  Liability  under  Statutes  and  Bonds,  and 
SzouaeB  for  Defaults. — But  the  nature  and  extent  of  the  liar 
bility  in  this  respect  is  usually  prescribed  by  express  statutes,  and 
bonds  are  required  to  secure  the  faithful  performance  of  the 
duty.  In  determining  the  extent  of  the  liability,  therefore, 
regard  must  be  had  to  these  instruments  which  declare  it' 

>  See  Mechem  on  Agency,  g  680.  '  People  o.   Gasherie,  9  Johns.  (N. 

<  Leake  «.  Satherland,  85  Ark.  219.  Y.)  71. 

*  State  0.  Sooy,  10  Vroom  (N.  J.)  'Board  of  Justices  e.  Feniiimore» 

689.  Coxe(N.  J.)243. 

« Supervisors  v.  Birdsall  4  Wend.  7  state  o.  Van  Winkle,  48  N.  J.  L. 

(N.Y.)458.  125. 

•  See  full  discussion,  g  297-608. 
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Under  some  of  these  statutes,  the  money  becomes,  npon  its 
payment  to  the  officer,  in  legal  effect  his  monej,  and  lie  becomes 
a  debtor  to  the  public  for  the  amount  of  it.^  In  such  a  case  it  is 
obvious  that  his  liability  is  absolute,  and,  like  any  other  debtor, 
he  must  repay  although  he  may  have  been  so  unfortunate  as  to 
lose  or  be  deprived  of  the  money  without  his  fault.' 

In  most  cases,  however,  it  is  made  the  doty  of  the  officer, 
either  by  the  terms  of  the  statute  prescribing  his  duties,  the  per- 
formance of  which  the  bond,  in  general  terms,  is  given  to  secure,  . 
or  by  the  very  language  of  the  bond  itself,  to  safely  keep  the 
public  funds  which  come  into  his  hands  and  to  pay  them  over 
according  to  law.  In  a  few  instances  it  is  further  provided  that 
they  shall  be  deposited  in  a  certain  manner  or  shall  be  kept  in 
certain  safes  or  other  receptacles  provided  by  the  public ;  in 
which  cases  the  officer  who  complies  with  the  requirements  is 
relieved  from  liability .• 

But,  except  in  such  instances,  ^the  officer's  liability  is,  accord- 
ing to  the  great  majority  of  the  decisions,  held  to  be  fixed  by  the 
terms  of  the  statute  or  the  language  of  the  bond,  and  he  is 
regarded  not  as  a  mere  bailee,  but  as  one  who,  by  the  terms  of 
his  undertaking,  has  incurred  a  fixed  and  absolute  liability  to 
keep  the  money  safely  at  all  hazards.* 


I  Perley  «.  County  of  Muskegon,  82 
Mich.  183,  20  Am.  Rep.  687. 

*  Muzzy  «.  Shattuck,  1  Denio  (N. 
Y.)2Sd;  (Bee  Supervisors «.  Dorr,  25 
Wend.  (N.  T.)  440;)  Colerain  v.  Bell, 
9  Mete.  (Mass.)  499;  Hancock  o.  Has- 
sard,  12  Cash.  (Mass.)  112,  69  Am. 
Dec.  171;  Egremont «.  Ben]amin.l25 
Mass.  19;  Aga warn  National  Bank  e. 
South  Hadley,  128  Mass.  607;  Hal- 
bert  «.  State,  22  Ind.  181;  Allen  v. 
State,  6  Blackf.  (Ind.)  262;  Morbeck 
e.  State.  28  Ind.  86;  Rock  o.  Stinger, 
86  Ind.  846;  Steinback  «.  State,  88 
Ind.  488;  Board  of  Justices  e.  Fenni- 
more,  Coxe  (N.  J.)  242;  Inglis  e. 
State,  61  Ind.  212;  Shelton  «.  State, 
68  Ind.  881,  21  Am.  Rep.  197;  New 
Providence  e;  McEachron,38  N.  J.L. 
4)89. 


•  But  this  oould  only  be  where  the 
law  was  established  by  competent 
authority.  Otherwise  the  mere  fact 
that  the  money  was  kept  in  a  safe 
provided  by  the  public  would  be  no 
defence.  Halbert  o.  State,  22  Ind. 
181 ;  Cumberland  o.  Pennell,  69  Me. 
867,  81  Am.  Rep.  284;  Jefferson 
County  0.  Lineberger,  8  Mont  281, 
86  Am.  Rep.  462. 

4  The  leading  case  upon  this  sub- 
ject in  United  States  e.  Prescott,  3 
How.  (U.  S.)  678.  There  a  leoeiTer 
of  public  money  had  given  a  bond 
conditioned,  among  other  things, 
that  he  would  "well,  truly  and  faith- 
fully keep  safely  aU  the  public 
moneys  collected  by  him,"&c.  He 
sought  to  Justify  a  default  upon  the 
ground  that  the  money   had   been 
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Thus  a  county  or  township  treasurer  or  other  receiver  of  public 
moneys,  is  not  discharged  from  liability  by  the  failure  of  a  bank 
in  which  he  had  deposited  the  funds,  though  he  was  guilty  of  no 
negligence  in  ascertaining  its  financial  condition,  /  and  although 
the  county  provided  no  safe  place  for  its  deposit ;  *  or  by  being 
violently  robbed  of  it ; '  or  by  its  being  stolen  from  the  county 


•stolen  from  him  without  his  fault. 
Bat  the  court  held  that  this  was  no 
<lefeiice.    and  MoLkak,  J.,  of  the 
United  States  Supreme  Oourt,  said, 
in  language  which  has  been  quoted: 
"This  is  not  a  case  of  bailment,  and, 
consequently   the  law  of  bailment 
-does  not  apply  to  it.    The  liability  of 
the  defendant  arises  out  of  his  offl- 
<sial  bond,  and  principles  which  are 
founded  upon  public  policy.   •    *  * 
The  obligation  to  keep  safely   the 
money  is  absolute,  without  any  con- 
-dition,  express  or  implied,  and  noth- 
ing but  the  payment  of  it,  when  re- 
-quired,    can    discharge   the    bond. 
•    •    •    PabUc  policy  requires  that 
^▼ery  depodiary  of  the  public  money 
•should  be  held  to  a  strict  accounta- 
bility.   iTot  only  that  he  should  ez- 
•ercise  the  highest  degree  of  yigilance, 
but  that  he  'should  keep  safely*  the 
jnoneys  which  come  to  his  hands. 
Any   relaxation     of  this   condition 
would  open  a  door  to  frauds,  which 
might  be  practiced  with  impuni^.  A 
depositary  would  have  nothing  more 
to  do  than  to  lay  his  plans  and  ar- 
range his  proofs  so  as  to  establish  his 
loss  without  laches  on  his  part    Let 
such  a  principle  be  applied  to  our 
postmasters,  collectors  of  the   cus- 
toms, receivers  of  public  moneys,  and 
•others  who  receive  more  or  less  of 
the  public  funds,  and  what  losses 
might  not  be  anticipated  by  the  pub- 
lic.    No  such   principle   has   been 
recognized  or  admitted  as  a  legal  de- 
fence.   »    •    •   As  every  depositary 
receives  the  office  with  a  full  knowl- 


edge of  its  responsibilities,  he  cannot^ 
in  case  of  loss,  complain  of  hardship. 
He  must  stand  by  his  bond,  and 
meet  the  hazards  which  he  volunta- 
rily incurs." 

ThlB  case  has  been  followed  with 
approval  in  many  others:  United 
States  0.  Morgan,  11  How.  (U.S.)  164; 
United  States  e.  Dashiel,  4  Wall.  (U. 
S.)  183;  United  States  o.  Keehler,  9 
Wall  (U.  S.)  88;  Boyden  o.  United 
States,  18  WaU.  (U.  S.)  17;  Bevans  e. 
United  States,  18  Wall.  (U.  S.)  58; 
District  Township  of  Taylor  v.  Hor^ 
ton,  87  Iowa  655:  District  Township 
of  Union  e.  Smith,  89  Iowa  9,  18 
Am.  Rep.  89;  State  e.  Moore,  74  Mo. 
418,  41  Am.  Rep.  892;  JefFerson 
County  fL  Lineberger,  8  Mont.  281, 
86  Am.  Rep.  482;  Commonwealth  •• 
Comly,  8  Penn.  St.  872;  Lowry  e. 
Polk  County,  61  Iowa  60,  88  Am. 
Rep.  114;  State  Township  ••  Powell, 
67  Mo.  936,  29  Am.  Rep.  612;  Ward  %, 
School  District,  10  Neb.  298,  86  Am. 
Rep.  477;  Wilson  «.  Wichita  County, 
67  Tex.  647;  State  «.  Harper,  6  Ohio 
St.  610,  67  Am.  Dec.  868;  State  o. 
NeviD,  19  Nev.  162,  8  Am.  St.  Rep. 
878;  State  «.  Houston,  78  Ala.  576, 56 
Am.  Rep.  59. 

'  Sute  0.  Moore,  74  Mo.  418,  41 
Am.  Rep.  322;  State  Township  «. 
Powell,  67  Mo.  895,  29  Am.  Rep.  612; 
Wilson  e.  Wichita  County,  67  Tez. 
647;  Ward  o.  School  District,  10  Neb. 
293, 85  Am.  Rep.  477. 

•  Lowry  v.  Polk  County,  51  Iowa 
50, 33  Am.  Rep.  114. 

*  United  States  v.  Prescott,  8  How. 


611 


§  913. 


THE  LAW  OF  OFFIOXB   AND    OVnOSBS.  [Book  lY. 


safe  without  any  lack  of  care  upon  his  part ;  *  or  by  the  destroc- 
tion  of  the  money  without  his  fault.* 

Id  a  few  cases^  however,  this  absolute  liability  has  been  denied 
and  the  offioer  has  been  held  to  be  excused  by  the  act  of  Ood  or 
the  public  enemy,*  or  by  losses  occurring  without  fault  upon  his 
part.^ 

§  913.  Same  Sul^eot—Iiegialatnre  may  relieTe  offioer  ftom  his 
Uability.— But  although  the  officer  may  be  liable  to  make  good 
the  loss,  though  happening  without  his  fault,  it  is  competent  for 
the  legislature  to  relieve  him  from  this  liability,  and  authorize 
the  deficiency  to  be  made  up  by  levying  a  tax  for  that  purpose.' 

§  914.  When  Action  may  be  begun.—  .Tlie  right  to  institute 
an  action  upon  the  officer's  bond  will  ordinarily  arise  only 
when,  by  the  terms  of  the  bond  or  the  provisions  of  law,  his 
duty  to  account  has  matured  and  he  has  made  default.  This 
may  be  at  the  end  of  his  term  or  at  varying  intervala  before, 
according  to  the  circumstances. 

But  where  the  officer  admits  the  defalcation  but  claims  the 
right  to  interpose  an  untenable  defense,  it  is  held  that  the  State 
is  not  compelled  to  wait  until  the  close  of  the  officer's  term  be- 
fore beginning  an  action  upon  the  bond.* 


(U.S.)  578;  State  c.  Nevln.  19  Nev.169, 
3  Am.  St.  Rep.  878;  State  e.  Harper, 
6  Ohio  St.  S07,  67  Am.  Dec.  868. 

1  JefPerson  County  e.  Lineberger,  8 
Mont.  281.  86  Am.  Rep.  462. 

•District  Township  of  Union  e. 
Smith.  89  Iowa  9,  18  Am.  Rep.  89. 

See  ante,  %%  297-808. 

•Thus  in  United  States  «.  Thomas, 
10  Wali.  (U.  8.)  887,  it  was  heid  that 
a  receiver  of  public  mon^  who  had 
given  a  bond  to  keep  it  safely  and  pay 
it  when  required,  is  not  bound  abso- 
lutely, but  is  discharged  if  it  be  lost 
by  the  act  of  Qod  or  the  public  ene- 
my— in  this  case  the  Confederate 
army. 

The  decision  in  United  States  e. 
Prescott.  8  How.  (U.  S.)  587,  was 
▼ery  much  weakened  by  United 
States  V.  Thomas,  supra,  if  not,  so 


far  as  it  held  to  the  rule  of  uncondi- 
tional liability,  overraled. 

*  Thus  in  an  elaborately  reasoned 
case  in  Maine  it  is  held  that  a  county 
treasurer  is  not  liable  for  publie 
moneys  of  which  he  has  been  Tio> 
lently  robbed  without  his  fault.  Cum- 
berland 0.  Pennell,  69  Me.  857,  81 
Am.  Rep.  284. 

And  in  South  Carolina  a  county 
treasurer  was  released  from  liabilitf 
by  the  failure  of  a  bank  which  was  in 
good  standing  at  the  time  of  deposit 
York  County  «.  Watson,  16  &  C.  1. 
40  Am.  Rep.  675. 

•Board  of  Education  «.  McLands* 
borough,  86  Ohio  St.  227,  88  Am. 
Rep.  582;  Mount  e.  State,  90Ind  29. 
46  Am.  Rep.  192. 

•State  e.  Nevin,  19  Kev.  162,  S 
Am.  St.  Rep.  878. 
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§  916.  Oan  not  set  up  Illegality  of  Transaotion  or  Defeots  in 
Title  to  deftot  Bight  to  an  Aooonnting. — ^A  pnblio  officer,  like  an 
Agent,  who  has  received  money  from,  or  in  behalf  of,  his  princi- 
pal, oan  not  defeat  an  action  brought  by  the  principal  to  recover 
it,  npon  the  groand  that  the  contract  nnder  which  the  money 
was  paid,  or  the  transaction  from  which  it  was  realized,  or  the 
purpose  to  which  it  was  to  be  devoted,  was  illegal^ 

Thus  a  collector  of  taxes  cannot  deny  the  right  of  his  princi- 
pal to  receive  them  on  the  ground  that  they  were  illegally  lev- 
ied ; '  an  agent  who  in  unlawful  speculations  has  received  money 
belonging  to  his  principal  can  not  refuse,  on  that  ground,  to  pay 
it  to  hitn  ; '  nor  oan  an  agent  who  has  received  money  from  his 
principal  to  be  employed  for  an  unlawful  purpose,  but  who  has 
not  so  employed  it,  refuse  to  return  the  money  to  his  principal 
because  of  the  illegality  of  the  purpose  contemplated/ 

So  a  public  officer  who  has  received  money  from  the  State 
to  be  applied  to  a  designated  purpose  can  not  defeat  the  right 
of  the  State  to  demand  an  account  of  it  by  showing  that  the 
title  of  the  State  to  the  money  was  defective.* 


IL 


DUTT  TO  AOOOUMT  FOS  FT7BLI0  PBOPEBTT* 

§  916.  Katore  and  Extent  of  the  Dnty^ — It  is  frequently  the 
case  that  public  officers,  by  virtue  of  their  position,  come  into 
the  possession  of  property,  both  real  and  personal,  belonging  to 
the  public     Certain  of  this  property,  such  as  real  estate  occu- 


1  Snell  9.  Pells,  118  lU.  145;  Ohinn 
•.  Ohinn,  dd  La.  Ann.  699;  Murray  «. 
VanderbUt,  89  Barb.  (K.  Y.)  140; 
Daniels  «.  Barney,  22  Ind.  207; 
Kiewert  «.  Rindskopf.  46  Wis.  481, 
82  Am.  Rep.  781;  Brooks  «.  Martin, 
2  Wall.  (U.  8.)  70;  Gilliam  o.  Brown, 
48  Miss.  841 ;  Reed  «.  Dougan.  54  Ind. 
807;  Baldwin  o.  Potter,  46  Vt  402; 
First  National  Bank  o.  Leppel,  9  Col. 
594;  Bouhegan  Bank«.  Wallace,  61 N. 
H.  24. 

See   also  DeLeon  e.   Trerino,   41 


Tex.  88,  80  Am.  Rep.  101,  with  criti- 
cisms in  the  note. 

Bee  also  the  cases  next  cited. 

*  Placer  County  •.  Astin,  8  CaL 
808;  Clark  o.  Moody,  17  Mass.  145; 
Hammond  o.  Christie,  5  Robt.  (N.Y.) 
160;  Qalbraith  e.  Qaines,  10  Lea 
(Tenn.)  568. 

s  Norton  0.  Blinn,  89  Ohio  St  145. 

«Kiewert  «.  Rindskopf,  46  Wis. 
481,  82  Am.  Rep.  781. 

■  People  V.  Swlneford,  —  lOch.  — , 
48  N.  W.  Rep.  929. 
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pied  for  pnblic  purposes,  and  the  public  books,  records  and  fur- 
nishings form  permanent  appurtenances  of  the  office,  designed  by 
law  to  be  transmitted  to  his  successor,  and  it  is  the  officer's  duty, 
therefore,  upon  the  expiration  of  his  term,  to  duly  deliver  them 
over  to  the  pnblic  authority  lawfully  entitled  to  receive  them.' 
Proceedings  for  the  enforcement  of  this  duty  are  usually  pro- 
vided by  law,^  and  its  violation  is  made  a  criminal  offense. 

While  in  the  possession  of  such  property,  it  is  the  duty  of  the 
officer  to  keep  and  preserve  it  with  reasonable  diligence  and  care. 
In  this  respect  he  stands  in  the  attitude  of  a  bailee,  and  unless 
he  has  expressly  incurred  an  absolute  liability  by  his  bond  or 
otherwise,  he  is  not  liable  for  a  loss  or  destruction  of  the  property 
without  his  fault' 

So  where  property  comes  into  the  possession  of  a  public  officer 
by  reason  of  his  official  position  and  in  accordance  with  the  nsage 
of  his  office,  although  it  is  not  made  by  law  the  duty  of  his  office 
to  receive  it,  he  owes  a  duty  of  ordinary  care  in  the  preservation 
of  it,  and  occupies  the  position  of  a  bailee  in  reference  to  it. 

'Where   the   right  to   occupy   a         <SeeMcOee«.  State.  108 Ind  444; 

building  is  part  of  the  officer's  com-  State  «.  Meeker,  19  Neb.  444;  Huff- 

pensation,  his  right  termimites  with  man  «.  Mills,  89  Kans.  577. 
his  term,  and  he  may  then  be  ousted.         *  United  States  v.  Thomas,  15  W&H. 

Frazier  o.   Virginia   MiUtary  InsU-  (U.  S.)  887,  842. 
lute,  81  Va.  59.  « Phelps  «.  People.  72  N.  Y.  884. 
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CHAPTER  XIII. 

OF  THE  RIGHTS  OP  THE  PUBLIC  AGAINST  THIRD  PERSONS. 


917.  Purpose  of  this  Chapter. 

918.  Public  may  enforce  Contracts 

made  with  its  Officers  and 
Agents. 

919.  Same   Subject— Undisclosed 

Principal. 

920.  Public  may  recoyer  Value  ot 

Goods  sold  by  its  Agents. 

921.  Public   may   recover  Money 

wrongfully  paid  out 


g  922.  Same  SubJect^How  far  Pub- 
lic may  foUow  its  Funds. 
928.  Public  may  recover  Property 
wrongfully  disposed  of. 

924.  State  not  estopped  by  unau- 

thorized AoU  of  ito  Offi- 
cers. 

925.  State  entitled  to  Priority  of 

Payment 


§  917.  Purpose  of  this  Chapter. — The  rights  of  the  public 
ai^ainst  third  persons  are  numerous,  and  arise  out  of  a  great 
variety  of  considerations.  It  is,  however,  those  only  which  arise 
out  of  the  acts  and  dealings  of  third  persons  with  the  agents  and 
officers  of  the  public  which  it  is  proposed  to  consider  here.  In 
a  large  sense  it  is  true,  inasmuch  as  the  public  can  deal  with 
or  act  toward  third  persons  only  through  the  intervention  of  its 
ofBcers  and  agents,  that  all  of  the  rights  of  the  public  must  fall 
under  the  classification  given ;  but  it  is  not  in  this  largest  sense 
that  the  subject  is  deemed  germane  to  the  purpose  of  this  trea- 
tise. 

§  918.  Publio  may  enforce  Oontraots  made  with  its  OflOoere 
and  Agents. — As  has  been  seen^  it  is  the  constant  presumption 
of  the  law  that  public  officers  and  agents  in  their  official  deal- 
ings with  third  persons  intend  to  bind  the  public  by  their  acts 
and  contracts  rather  than  themselves  personally.  Unless,  there- 
fore, there  appears  a  clear  intention  on  the  part  of  the  officer  to 
assume  a  personal  obligation,  his  acts  and  contracts  are  held  to  be 
binding  upon  the  public  and  not  upon  himself.'  But  the  rights 
and  obligations  of  the  contract  are  usually  reciprocal,  and  it  is 


1  See  ante,  §  805. 
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well  settled,  as  in  the  case  of  private  agencies,^  that,  except  in 
those  cases  where  the  contract  is  clearly  with  the  officer  person- 
ally, the  State  or  other  aathority  on  whose  behalf  the  contract 
was  made  may  enforce  it  by  proper  actions  brought  in  its  own 
name. 

Thns  where  a  bill  of  exchange  was  endorsed  to  T.,  treasurer 
of  the  United  States,  the  Snpreme  Oonrt,  in  sustaining  the 
right  of  the  government  to  sne  npon  it  in  its  own  name, 
said:  ^^ There  is  a  fitness  that  the  public  by  its  own  officers 
should  conduct  all  actions  in  which  it  is  interested,  and  in  its 
own  name ;  and  the  inconveniences  to  which  individuals  may  be 
exposed  in  this  way,  if  any,  are  light  when  weighed  against 
those  which  would  result  from  its  being  always  forced  to  bring 
an  action  in  the  name  of  an  agent  Not  only  the  death  or  bank- 
ruptcy of  an  agent  may  create  difficulties,  but  set-ofb  may  be 
interposed  against  the  individual  who  is  plaintiff,  unless  the  court 
will  take  notice  of  the  interest  of  the  United  States ;  and  if  they 
can  do  this  to  prevent  a  set-off,  which  courts  of  law  have  done, 
why  not  at  once  permit  an  action  to  be  instituted  in  the  name  of 
the  United  States  f  " ' 


*  See  Mechem  on  Agency,  gg  768, 
777.  As  to  the  right  in  case  of  pri- 
vate ftgenti,  see  Tutt  e.  Brown,  5 
Littell  (Kj.)  1, 15  Am.  Dec  88 ;  Pitts  o. 
Mower.  18  Me.  861;  88  Am.  Dea  737; 
Gilpin  V.  Howell,  6  Penn.  St.  41,  45 
Am.  Dec.  790;  Girard  «.  Taggart,  5 
S.  A  R  (Penn.)  19,  9  Am  Dec.  827; 
Arlington  v.  Hinds,  1  D.  Chip.  (Yt.) 
431,  12  Am.  Dea  704;  Bayley  v. 
Onondaga  Co.  Mat  Ins.  Co.  6  Hill 
(N.  Y.)  476.  41  Am.  Dea  759;  Vio- 
lett  e.  Powell,  10  B.  Mon.  (Ky.) 
847.  62  Am.  Dec.  548;  Raiz  e.  Nor- 
ton. 4  Cal.  855,  60  Am.  Dec.  618; 
Ilsley  e.  Merriam.  7  Cosh.  (Mass.) 
242,  64  Am.  Dea  721 ;  Eastern  R.  R 
Co.  V,  Benedict,  5  Gray  (Mass.) 
561.  66  Am.  Dea  884;  Taintor  o. 
Prendergast,  8  Hill  (N.  Y.)  72,  88 
Am.  Dec.  618;  Huntington  v,  Knox, 
7  Cush.  (Mass.)  871;  Edwards  e. 
Golding.  20  Yt.  80;    Salmon  Falls 


Mnfg.  Co.  e.  Goddard,  14  How.  (U. 
a)  446;  Foster  e.  Smith,  2  Cold. 
(Tenn.)  474,  88  Am.  Dea  604;  Win- 
chester «.  Howard,  97  Mass.  803,  9S 
Am.  Dea  98;  Ford  «.  Williams.  21 
How.  (TJ.  S.)  887;  New  Jersey  Steam 
Nay.  Co.  e.  Merchants'  Bank.  6  12. 
844,  881 ;  Woodruff  «.  McGehee,  80 
(H.  158,  Ameso.  St.  Paul.  &a,  R  R 
Co.  12  Minn.  418;  Mildred  e.  He^ 
mano.  8  App.  Cases  874,  86  Eng. 
Rep.  (Moak)  97;  Norfolk  o.  Worthy, 
1  Camp.  887;  Wilson  e.  Hart,7  Tannt 
295;  Bickerton  «.  Burrell,  5  Mauled 
Sel.  883;  Elkins  o.  Boston,  &c.,  R 
R,  19  N.  H.  837. 

*Dugan  e.  United  States,  8  WheaL 
(U.  S.)  172. 

See  also  Bainbridge  o.  Downie,  6 
Mass.  258;  Irish  e.  Web8ter,5  Greenl. 
(Me.)  171;  Bo  wen  v.  Morris,  2  Taont 
874. 
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§  919.  Same  Sutgeot— UndisolOBed  FrinoipaL — In  the  case  of 
private  agents^it  is  well  settled  that  the  principal  may  thas  inter- 
vene and  enforce  contracts  made  with  his  agent  in  the  agent's 
own  name,  even  though  the  other  party  was  ignorant  of 
the  fact  of  the  agency  and  of  the  name  or  existence  of  a 
principal,  and  dealt  with  the  agent  as  being  himself  the  real  party 
in  interest'  Bat  where  the  undisclosed  principal  thus  inter- 
venes and  seeks  to  appropriate  the  benefits  of  the  transaction,  he 
must  also  assume  its  burdens,  and  it  is,  therefore,  equally  well 
settled  that  the  other  party,  who  has  acted  in  good  faith  and  with 
reasonable  care  and  diligence,  may  avail  himself,  as  against  the 
principal,  of  every  defense,  whether  it  be  by  common  law  or 
statute,  which  existed  in  his  favor  against  the  agent  at  the  time 
the  principal  first  interposed  and  demanded  performance  to  him- 
self.* So  the  principal^  if  he  intervenes,  is  affected  by  and  sub- 
ject to  every  defense  which  the  other  party  may  have,  based 
upon  such  fraud,  misrepresentation,  concealment  or  other  mis- 
conduct as  is,  either  by  the  prior  authorization  or  subsequent 
ratification,  properly  chargeable  to  the  principal  as  having  been 
done  or  committed  by  the  agent  within  the  scope  of  his  author- 
ity, although  the  principal  himself  may  have  been  entirely  inno- 
cent.* 

These  same  principles  will,  it  is  believed,  be  ap{»licable  also 
to  the  public  when  it  seeks  to  enforce  its  rights  as  an  undis- 
closed principal.* 

§  920.  Pttblio  may  recover  Value  of  Goods  sold  by  its  Agents; 
— So  where  the  goods  or  other  property  of  the  public,  as  of  the 
State,  have  been  sold  by  its  officers  or  agents,  the  State  may  sue 
in  its  own  name  for  the  recovery  of  the  price.* 

§  921.  PubUo  may  recover  Money  wrongfully  paid  out. — So 
where  a  public  officer  has  paid  out  the  public  money  without 
authority  of  law,*  or  under  a  mistake  of  fact,'  or  where  it  has 

>  Mechem  oo  Agency,  §§  769,  773.  plftintiffs:   Ambler  o.    Aaditor-Gkn- 

•Mechem  on  Agency,  g  778.  eral,  88  Mich.  746. 

*  Mechem  on  Agency,  g  776.  ■  State  o.  Torinos,  28  Minn.  175. 

*  When  a  State  sues,  it  is  limited  in  «  Oommonwealth  «.  Field,  84  Va. 
its  recovery   by   any   defenses  that  86.  8  S.  E.  Rep.  882. 

might  be  set  up  against  individual         ^Beldenv.  State,  108  N.  Y.  1. 
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bcea  obtained  from  him  by  false  pretenses,  miarepreaentatioDsor 
fraad,^  the  State  or  other  public  aathority  maj  raaintain  ao 
action  for  its  recovery. 

§  923.  Same  Saljeot-How  IkrPabLio  may  IbUow  itsFonds. 
- — In  the  case  of  private  agencies*  it  is  well  settled  that  wher- 
ever money  of  the  principal  comes  or  is  placed  in  the  hands  of 
the  agent  which  it  is  his  duty  to  pay  over  to  his  principal  or  to 
apply  in  any  other  designated  manner,  the  law  impresses  upon 
that  money,  for  the  benefit  of  the  principal,  a  trust  for  the 
performance  of  the  object  contemplated,  which  can  only  be 
satisfied  by  its  devotion  to  that  object,  nnless  the  principal 
directs  it  otherwise.  While  the  money  remains  in  the  hands  of 
the  agent,  he  cannot  shake  off  the  trust  by  any  manner  or  num- 
ber of  alterations  or  changes  in  its  specific  character,  unless  all 
trace  of  it  be  completely  lost,  for  it  is  well  settled  that  equity 
will  follow  the  fund  through  any  number  of  transmutations  and 
preserve  it  for  the  true  owner  as  long  as  it  can  be  identified.' 

And  this  trust  is  not  confined  to  the  period  daring  which  the 
money  remains  in  the  hands  of  the  agent,  but  follows  it  into 
the  hands  of  whomsoever  it  may  come,  until  it  reaches  the  pos- 
eession  of  one  who  is  a  honafide  holder  for  value  without  notice 
of  the  trust  It  is  not  necessary  to  chai^  a  third  person  as  trns- 
tee  that  he  should  be  an  active  wrongdoer  or  should  attempt  to 
defeat  the  trust ;  or  that  he  had  notice  of  the  trust  at  the  time 
the  money  came  into  his  hands,  if  he  receives  notice  in  time  to 
protect  himself.  It  is  enough  that  he  is  not  a  bona  fids  holder 
for  value  without  notice.^ 

The  same  principles  have  been  applied  to  public  officers  sod 
agents.*    Thus  where  one  Vincent,  who  was  known  to  his  credi- 

Yan  Alen  «.  American  Natiooal 
Bank.  61  N.  Y.  1;  National  Bank  t. 
Insurance  Co.,  104  U.  U.  8.  M;  J*"* 
don  9.  City  Bank.  8  Biatchf .  (U*  ^ 
C.  C.)  430;  Fifth  National  Bank  «. 
Yillage  of  Hyde  Park.  101  IlL  6»,  ^ 
Am.  Rep.  818;  Riehl  «.  Evanstillo 
Foundry,  104  Ind.  70;  Baker  «.  N0^ 
York  Bank,  100  N.  Y,  81,  68  A»- 
Rep.  160;  Gage  «.  Stimaon,  26  Minn- 
64. 
•  The  State  may  follow  her  fandi 


1  See  People  «.  Deniaon,  80  N.  Y. 
656. 

*For  a  fuller  diacuasion  of  thta 
subject,    see    Mechem  on  Agency, 

•Farmers'  te..  Bank  «.  King.  67 
Penn.  St.  303.  98  Am.  Dec.  216;  Yan 
Alen  «.  American  National  Bank,  62 
N.  Y.  1;  National  Bank  «.  Insurance 
Co.,  104  U.  S.  64. 

« Farmers'  &c..  Bank  t.  King.  67 
Penn.    St.   203.   98   Am.    Dec.  216; 
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§  923. 


tor,  Wolffe^  to  be  the  State  treasurer,  endorsed  and  delivered  to 
his  creditor  in  payment  of  his  own  private  debt,  a  draft  payable 
to  himself  as  treasurer,  it  was  held  that  the  creditor  was  charge- 
able with  notice  of  the  official  character  of  the  f nnds  and  became 
liable  to  the  State  for  the  money.  ^'  The  money,"  said  the  court, 
**was  trust  money  in  Vincent's  hands,  bore  on  its  face  the 
impress  that  it  was  trust  money;  Vincent  held  it  as  trustee,  and, 
by  aiding  him  in  its  misapplication,  Wolffe  constituted  himself 
trustee  in  invitum^  co-trustee  with  Vincent,  and  liable  to  account 
for  its  misappropriation."  ' 

Where,  however,  the  officer  becomes  the  debtor  of  the  public, 
the  money  becomes  in  effect  his,  he  may  deal  with  it  as  he 
pleases,  and  the  public  may  resort  only  to  him  and  his  sureties 
for  repayment'  So  the  State  may  not  ordinarily  sue  to  recover 
its  funds  until  default  has  been  made  in  paying  them  into  the 
State  treasury,'  nor  can  the  State  recover  funds  belonging  to  a 
county.* 

§  923.  PubUo  may  reoovar  Property  wrongftilly  disposed  o£ 
— So  where  the  property  of  the  public  has  been  sold  or  disposed 


into  lands  unlawfully  purchased 
with  them:  State  «.  Bevera,  86  N. 
0.  588,  citing  Cook  «.  Tullis,  18 
Wall.  (U.  8.)  882;  Cooper  «.  Landis, 
75  N.  C.  526;  Beam  r.  Froneberger, 
JSI.  540;  Younce  o.  McBride,  68  N.  C. 
682. 

>  Wolffe  9,  State,  79  Ala.  201,  58 
Am.  Bep.  590,  citing  Lee  «.  Lee.  67 
Ala.  406;  MilhauB  o.  Dunham,  78 
Ala.  48;  National  Bank  o.  Insaranop 
Co.,  104  U.  8.  54;  Shaw  «.  Spencer, 
100  Mass.  882,  1  Am.  Bep.  115; 
Skinner  o.  Merchants'  Bank,  4  Allen 
(Mass.)  290;  Cobb  «.  Wanemaker,  78 
Penn.  St.  501.  The  court  distinguish 
the  case  at  bar  from  Van  Dyke  «. 
State,  24  Ala.  81,  and  dissent  from 
Perley  v.  County  of  Muskegon,  82 
Mich.  182.  20  Am.  Bep.  637,  and 
State  9.  Keim,  8  Neb.  63.  The  for- 
mer of  these  two  cases  is  easily  dis- 
tinguishable from  the  one  at  bar,  as 


will  be  seen  from  the  text;  but  the 
Nebraska  casf",  in  the  writer's  opin- 
ion.  Judging  from  the  meager  state- 
ment of  facts  given  in  the  official  re- 
port, is  not  consistent  with  reason  or 
authority,  if  it  was  intended  to  hold 
that  the  State  could  not  recover  the 
money  at  all.  In  this  case  the  State 
treasurer  had,  in  violation  of  law, 
loaned  $2,000  of  the  State  funds  to 
the  defendants.  The  State  declared 
upon  the  transaction  as  upon  a  de- 
posit by  it  to  be  repaid  upon  demand. 
The  court  held  that  as  the  State  had 
never  authorized  or  ratified  the  loan, 
the  transaction  set  forth  In  the  peti- 
tion constituted  no  cause  of  action. 

^Perley  «.  County  of  Muskegon,  82 
Mich.  132,  20  Am  Bep.  687. 

•State  e.  Bubey,  77  Mo.  610. 

« State  e.  Bubey,  77  Mo.  610;  Per- 
ley  V,  County  of  Muskegon,  82  Ifioh. 
182,  20  Am.   Bep.  687. 
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of  by  its  offioers  or  agents,  without  authoritj  of  law,  the  State  or 
other  proper  authority  may  maintain  an  action  for  its  recovery.* 
And  this  recoyery  may  ordinarily  be  had,  not  only  a^inst  tbe 
immediate  party  acqairing  it,  bat  also  against  his  grantee.'  As 
has  been  seen,  all  persons  dealing  with  a  public  officer  miut,  at 
their  peril,  ascertain  the  eitent  of  his  antfaority,  and  one  who 
claims  title  through  the  act  of  such  an  officer  is  bound  to  see 
that  his  powers  were  adequate  to  the  transaction  andertaken.' 

§  924.  State  not  estopped  by  unaathoiisedAota  of  its  OfBoeif. 
— "  The  State,"  it  is  said  in  a  recent  case,  "  can  not  be  estopped 
by  the  acts  of  any  of  its  officers,  done  in  the  exercise  of  a  power 
not  conferred  upon  them,  any  more  than  it  can  be  bound  by 
contracts  made  by  its  officers  which  they  were  not  empowered  to 
make.  The  powers  of  all  officers  are  defined  and  conferred  by 
law,  and  of  these  all  persons  who  deal  with  them  must  take 
notice.  Acts  done  in  excess  of  the  powers  conferred  ars  not 
official  acts.''  * 

But  while  the  State  may  thus  not  be  estopped  by  the  noao- 
thorized  acts  *  or  by  the  non-action  *  of  its  officers,  it  may,  it  is 
held,  be  estopped  in  some  cases  by  an  express  grant.* 

§  925.  State  entitled  to  Priority  of  Payment. — ^In  analogy  to 
the  prerogative  right  of  the  crown  at  common  law,  it  lA  held  in 
most  of  the  States  that  the  State  has,  except  where  an  express 
lien  has  intervened,  a  prerogative  right  to  have  priority  iu  the 
payment  of  its  claims  out  of  the  estates  of  debtors.* 


>  Day  Company  o.  State,  68  Tex. 
526 

•Day  Oompany  o.  State,  68  Tex. 
526. 

•Day  Oompany  •.  State,  68  Tex. 
526. 

« Day  Ck>mpany  •.  State,  68  Tex. 
526. 

•State  «.  Brewer,  64  Ala.  887; 
Pulaski «.  State,  42  Ark.  118;  United 
States  «.  Eilpatrick,  9  Wheat.  (U. 
a)  785. 

•Lake  Shore,  &c.,  Ry.  Co.  «.  Peo- 
ple, 46  Mich.  193;  Detroit  v,  Weber, 
26  Mich.  284;  AttomeyOeneral  «. 


Supervisors,  80  Mich.  888;  Attomey- 
Oeneral e.  Marr,  55  Mich.  445. 

TSee  Magee  e.  Hallett,  22  Ala,  099; 
Carver  9.  Astor,  4  Pet.  (U.  8.)  t 

•  Orem  9.  Wrightson,  51  Md.  8i  ^ 
Am.  Rep.  286;  State*.  Bank  of  Mary- 
land, 6  G.  ft  J.  (Md.)  205,  26  ASD- 
Dec.  561;  Jones  v.  Jones,  1  Blasd's 
Ch.  (Md.)  448,  18  Am.  Dec  827; 
Commonwealths.  Logan,!  Bibb  (Ey) 
529;  Commonwealth  «.  Lewis,  ^ 
Binn.  (Penn.)  266. 

This  right,  however,  is  denied  in 
New  Jersey:  Middlesex  Coiin^  a 
Sute  Bank,  29  N.  J.  £q.  268,  ao.  80 
Id.  811. 
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OF  SPECIAL  REMEDIES  AND  PROCEEDINGS. 


CHAPTER  L 


OP  MANDAMtJB  TO  PUBLIO  OPFIOBRS. 


I  990.  Purpose  of  this  Chapter. 


I.  t: 


NATUBB    OV 
BEMSDT. 

927.  Antiquity  of  the  Writ. 

98a  Originally  a  prerogative  Writ. 

929.  The  modem  Writ  defined. 

930.  Authority  to  issue,  how  con- 

ferred. 

981.  Is  an  original  Writ. 

982.  Not  a  prerogative  Writ  in  the 

United  States. 
988.  Is  a  Writ  of  Right. 

984.  Is  a  dyll  Proceeding. 

985.  Is  not  a  creative  Remedy. 

986.  How  compares  with  Injunc- 

tion. 

n.  URDBB  WHAT  00HDITI0N8  ISSUED. 

987.  Lies  only  to  enforce  existing 

specific  Duty. 

988.  Does  not  lie  to  enforce  doubt- 

ful Right. 

989.  Must  be  Officer  having  Power 

and  Duty  to  act — De  Fhoto 
Officers. 
940.  Same  Subject— Effect  of  Ter- 
mination of  Term— Abate- 
ment of  Pending  Proceed- 
ings. 


%  941.  Does  not  lie  where  there  is 
other  adequate  Remedy. 
942.  Does  not  lie  to  compel  Per> 
foxmance  of  useless,  impoa* 
■ible  or  unlawful  Acts. 

948.  May  be  denied  in  Exercise  of 

legal  Discretion. 

944.  Lies  only  to  compel  Perform- 

ance of  official  Duty,  not 
Oontracts. 

945.  Does  not  lie  to  control  Dis> 

oretion. 

946.  But  Officer  vested  with  Dis- 

cretion may  be  compelled  to 
take  Action. 

947.  Ministerial    Officer   may    be 

compelled  to  perform  his 
Duty. 
IMS.  Upon  whose  Application  Writ 
will  be  issued. 

949.  Necessity  of  Demand  before 

Issue. 

950.  Writ  not  granted  till  Officer 

in  Default 

UL  HAHDAMUB  TO  PABTXOOLAB  OFFl- 

CSBS. 


951,  In  general. 
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%  1.  To  OJfUenofthe  United  8uam. 

96d.    1.  To  PreBideni. 

068.  2.  To  Heads  of  Departments. 

8.  2b  State  Offleen. 
U  QotWBor, 

964.  Doea  not  lie  to  control  his  of- 

flcial  Discretion. 
INSS.  How  in  case  of  ministerial 

Acts— Authorities    against 

its  Use. 

066.  Same    Bubject  —  AathoriUes 

permitting  its  Use. 

t.  Other  8tat«  Offloera. 

067.  Lies  to  enforce  ministerial  but 

not  discretionaiy  Duties. 

968.  1.  To  Secretary  of  State. 

069.  8.  To  State  Treasurer. 
960.    8.  To  State  Auditor. 
061.    4.  To  Attomey-GeneraL 

068.  6.  To  Commissioner  of  In- 

surance. 

8.  lo  Gmntp  Qffieen. 

963.  In  general. 

964.  1.  To  County  Treasurer. 
966.    8.  To  County  Clerk. 

966.  8.  To  Recorders  of  Deeds. 

967.  4.  To  Sheriffs. 

4.  To  OourUy  and  Other  Boarde  and 

Bodiei, 

068.  Granted  to  require  Perform- 
ance of  ministerial  Duties, 
but  not  to  control  Discre- 
tion. 

6.   To  Municipal  Offleen. 

969.  In  general. 


%  070.  Granted  to  enforce  minifllerifll 
Duty,  but  not  tooontrol  !)!»• 
cretion. 

6.  lb  Taxing  Offleen. 

071.  Lies  to  compel  Levy  of  Tax 
to  pay  established  Claim. 

7.  To  School  Offleen. 

078.  Lies  to  compel  Performance 
of  Duty. 

8.  ToEleeii(m  Offleen. 

078.  Lies  to  compel  Performance 
of  ministerial  Dntiea 

0.  To  Judicial  Offleen. 

074.  Judicial  Discretion  not  inter- 
fered with. 

076.  Judicial  Officer  may  be  com- 
pelled to  act. 

076.  Judicial  Officer  may  be  com- 
pelled to  perform  ministe- 
rial Acts. 

10.  To  LegieUUiee  Offleen. 

977.  Does  not  lie  to  control  legis- 
latlTe  Action. 

11.  To  try  Titte  to  Offlee. 

078.    Does  not  lie  to  try  Title. 
070.    Lies   to   instate   one   whose 
Title  is  clear. 

080.  Lies  to  restore  Officer  wrong- 

fully removed. 

081.  Lies   to  restore  Insignia  of 

Office. 

18.  7b  Compel  DeUvery  of  Booke  and 

JPapen, 

088.  Lies  to  compel  Officer  to  de- 
liver Books  and  Papers  to 
his  Successor. 


§  926.  Purpose  of  this  Chapter. — ^The  most  important  of  the 
special  remedies  or  proceedings  which  the  law  provides  to  secure 
the  due  performance  of  his  duties  by  a  public  officer  is  the 
ancient  proceeding  by  the  writ  of  mandamus. 

Mandamus  lies,  as  is  well  known,  not  only  against  public  offi- 
cers, but  against  private  officers  in  certain  cases,  and  against  pab- 
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lio  and  private  corporations.  The  latter  cases  lie  obvionslj  ont- 
6ide  of  the  scope  of  this  work,  and  for  these,  as  well  as  for  a 
faller  treatment  of  the  application  of  the  writ  in  the  case  of 
public  officers,  the  reader  must  have  reconrse  to  the  special  trea- 
tises  upon  the  subject.  Some  consideration,  however,  of  the 
remedy  as  applied  to  public  officers  seems  pertinent  to  the  sub- 
ject of  this  work  and  will  be  given. 


THB  OENBRAL  KATUBS  OF  THB  BBMBDT. 

§  927.  Antiquityof  the  Writ. — The  writ  of  mandamub  ii:  ot 
very  ancient  origin,  instances  being  found  of  its  application  a« 
early  as  the  times  of  Edward  11,^  but  it  was  not  until  the  latter 
part  of  the  seventeenth  century  that  it  began  !;o  take  systematic 
form  as  a  regular  portion  of  the  judicial  procedure.' 

§  928.  OriglnaUy  a  prerogative  Writ.—"  It  is,"  save  Black- 
etone,  "  a  high  prerogative  writ,  of  a  most  extensively  remedia) 
nature,''  and  he  defines  it  as  "  a  command  issuing  in  the  king's 
name  from  the  court  of  king's  bench,  and  directed  to  any  person, 
corporation  or  inferior  court  of  judicature  within  the  king's 
•dominions,  requiring  them  to  do  some  partioidar  thing,  therein 
specified,  which  appertains  to  their  office  and  duty,  and  which 
the  court  of  king's  bench  has  previously  determined,  or  at  least 
eupposes,  to  be  consonant  to  right  and  justice." ' 

§  929.  The  modem  Writ  defined. — "  The  modem  writ  of 
mandamus,"  says  Mr.  High,*  "  may  be  .defined  as  a  command 
issuing  from  a  common-law  court  of  competent  jurisdiction,  in 
the  name  of  the  State  or  sovereign,  directed  to  some  corporation, 
officer  or  inferior  court,  requiring  the  performance  of  a  particular 
duty  therein  specified,  which  duty  results  from  the  official  sta- 
tion of  the  party  to  whom  the  writ  is  directed,  or  from  operation 
of  law." 

I  See   Dr.  Widdrington's   Oase.  1  8  Black.  Com.  110;  Dunklin  County 

Lev.  p.  1,  28.  e.  District  County  Court,  28  Mo.  449; 

•  High  on  Ex.  Leg.  Proc.  g  2.  Rainey  «.  Aydelette,  4  Heisk.  (Tenn.) 

'  Blackstone's  Com.  p.  110.  122.    See  also  McBride  v.  Common 

«  High  on  Ex.  Leg.  Rem.  §  1,  citing  Council,  32  Mich.  860,  864. 
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§  930.  Authority  to  iasiie,  how  oonferred. — ^Aathoritj  to 
iMae  the  writ  ia,  in  the  United  States,  nsaallj  oonferrud  in 
express  terms,  either  by  the  constitntion  or  by  the  statntes,  tnd 
the  practice  is,  in  many  States,  also  made  a  sabject  of  statntoir 
regulation. 

In  the  Circuit  Courts  of  the  United  States,  the  power  to  issoe 
the  writ  is  not  general,  but  is  limited  to  those  cases  in  which  it 
is  necessary  to  the  exercise  of  their  respective  jurisdictions ; ' 
and  the  same  construction  has  been  placed  upon  statutes  confer- 
ring the  power  upon  the  subordinate  State  courts.' 

§  931.  Is  an  original  Writ.— It  is  well  settled  that  the  issae 
of  the  writ  of  mandamus  is  an  exercise  of  original  and  not  of 
appellate  jurisdiction.  Where,  therefore,  the  court  is  invested 
with  appellate  jurisdiction  only,  it  can  not  issue  the  writ  at  all 
except  in  those  cases  in  which  it  may  be  necessary  to  render  its 
appellate  jurii^diction  effectual.'  It  can  not  grant  the  writ  as 
an  original  proceeding.* 

Nor  can  the  legislature  confer  the  power  upon  a  court  which, 
by  the  constitution,  is  clothed  only  with  appellate  jurisdiction.* 

§  932.  Not  a  prerogative  Writ  in  the  United  States. — ^^  Man- 
damus in  modern  practice,''  says  Chief  Justice  Tanet,  "  is  noth- 
ing more  than  an  action  at  law  between  the  parties,  and  is  not 
now  regarded  as  a  prerogative  writ.  It  undoubtedly  came  into 
use  by  virtue  of  the  prerogative  power  of  the  English  Crown, 
and  was  subject  to  regulations  and  rules  which  have  long  since 
been  disused.  But  the  right  to  the  writ,  and  the  power  to  issue 
it,  has  ceased  to  depend  upon  any  prerogative  power,  and  it  is 
now  regarded  as  an  ordinary  process  in  cases  to  which  it  is  appli- 
cable.*'* 


>  Bath  County  «.  Amy,  18  Wall. 
(U.  8.)  245;  Mclntire  v.  Wood,  7 
Cranch  (U.  8.)  604;  Graham  «.  Kor- 
toD,  15  Wall.  (U.  8.)  427. 

*  See  McBride  o.  Common  Council, 
82  Mich.  860. 

*  People  0.  Turner,  1  Cal.  148,  62 
Am.  Dec.  206. 

*  Daniel  v.  County  Court,  1  Bibb. 
(Ky.)  496;  Weatbrook  v.  Wicks.  86 
Iowa  882;  Whitfield  «.  Greer.  8  Bazt. 


(59  Tenn.)  78;  State  o.  Hall.  6  Bait 
(62  Tenn.)  8. 

*  Morgan  «.  Register,  Hardin  (Ey.) 
609. 

'  Commonwealth  «.  Denniaon,  34 
How.  (U.  S.)  66,  97;  Kendall  «.  Uni- 
ted States,  12  Pet.  (U.  S.)  616;  Ken- 
dall «.  Stokes,  8  How.  (U.  8.)  100; 
Arberry  v.  Bearers,  6  Tex.  467,  55 
Am.  Dec.  791;  Gilman  «.  Bassett,  33 
Ck)nn.  29a 
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§  938.  liB  a  Writ  of  Eight — While,  as  will  be  seen,*  the 
isBoance  of  the  writ  in  a  particalar  case  is  a  matter  resting  in  the 
Bound  discretion  of  the  court,  and  while  it  will  not  be  issued 
without  a  proper  showing  exhibiting  an  appropriate  case  for  its 
exercise,  it  is  generally  held  that  the  writ  is  a  writ  of  right  in 
those  cases  in  which  it  is  applicable.' 

§  934.  I8  a  oivil  Frooeeding. — ^Although  the  proceedings  in 
mandamus  are  usually  criminal  in  their  form,  the  remedy  is  one 
essentially  civil  in  its  nature,  having  all  the  qualities  and  attri- 
butes of  a  civil  action.' 

§  935.  I8  not  a  creative  Remedy — The  writ  of  mandamus 
does  not  in  any  case,  says  the  court  in  Virginia,  '^  have  the  effect 
of  creating  any  authority,  or  of  conferring  power  which  did  not 
previously  exist ;  its  proper  function  being  to  set  in  motion  and 
compel  action  with  reference  to  previously  existing  and  clearly 
defined  duties.  It  is,  therefore,  in  no  sense  a  creative  remedy, 
and  is  only  used  to  compel  persons  to  act  where  it  is  their  plain 
duty  to  act  without  its  agency."  *  The  same  rule  is  tersely 
expressed  by  another  judge  as  follows :  ^^  It  neither  confers 
power  nor  imposes  duty,  but  is  a  command  to  exercise  a  power 
already  possessed  and  to  perform  a  duty  already  imposed,"  ' 

§  986.  How  oompares  with  Ij^unotion. — <<An  injunction," 
says  Mr.  High,*  in  comparing  the  two  writs,  "  is  essentially  a  pre- 
ventive remedy ;  mandamus  a  remedial  one.    The  former  is  usu- 


Bat  see  per  Coolbt,  J.,  arguendo 
that  it  is  a  prerogative  writ:  McBride 
V.  Common  Council,  83  Mich.  860, 
864.  See  also  School  Inspectors  «. 
People,  20  111.  630;  People  v.  Hatch, 
33  HI.  184;  People  o.  Police  Board, 
26  N.  Y.  816;  Moody  «.  Fleming,  4 
Ga.  116,  48  Am.  Dec.  210;  People  «. 
Judge,  41  Mich.  81 ;  People  «.  Ferris, 
76  N.  Y.  826;  Tawas,  &c,  Co.  «. 
Judge,  44  ^Doh.  479. 

1  See  past,  %  948. 

•Commonwealth  «.  Dennison,  24 
How.  (H.  S.)  66;  Gihnan  «.  Bassett. 
88  Conn.  298;  Arberry  v.  Beavers,  6 


Tex.  467,  65  Am.  Dec.  791 ;  Fisher  «. 
Charleston,  17  W.  Va.  695;  People  t. 
BegenU,  4  Mich.  98. 

Otm^a,  see  cases  cited  in  note  8  to 
preceding  section.  See  also  People  fi 
Judge,  41  Mich.  81. 

*  High  Ex.  Leg.  Rem.  g  8;  State  «. 
Bailey,  7  Iowa  890;  Judd  v.  Driver,  1 
Eans.  455. 

« Tyler  •.  Taylor.  29  Gratt  (Va.) 
765. 

'Lowe  ••  Phelps,  14  Bush  (Ey.) 
642.  See  also  People  «.  Gilmer,  10 
III.  242;  People  «.  Tillage  of  Crotty, 
93  HI.  180. 

*  High*8  Ex.  Leg.  Rem.  g  6. 


(40) 
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ally  employed  to  prevent  f  ntnre  in  jury,  the  latter  to  redress  past 
grievances.  The  functions  of  an  injunction  are  to  restrain 
motion  and  enforce  inactionj  those  of  a  mandamns  to  set  is 
motion  and  compel  action.  In  this  sonae  an  injunction  maj 
be  regarded  as  a  conservative  remedy,  mandamns  as  an  actire 
one.  The  former  preserves  matters  fit  ^tcUu  quo^  while  the  veiy 
object  of  the  latter  is  to  change  the  status  of  affairs  and  to  snb- 
Btitnte  action  for  inactivity.  The  one  is,  therefore,  a  positive  or 
remedial  process,  the  other  a  negative  or  preventive  one." 


IL 


IJKDBB   WHAT  OONDmONB    ISBUBD. 

§  987.  Ides  only  to  enfbroe  existing,  apeoiflo  l>aty. — Sncb 
being  the  nature  and  functions  of  the  writ,  it  is  well  settled  that 
it  can  be  resorted  to  only  for  the  purpose  of  enforcing  the  pe^ 
formance  of  a  specific  duty  already  existing  and  clearly  imposed 
upon  the  oflScer  either  by  express  law  or  as  one  of  the  neoessaiy 
functions  or  attributes  of  the  office  which  he  holds.^ 

§  938.  Does  not  lie  to  enforoe  doubtAil  Right,  .It  is  but 
a  restatement  of  the  previous  rule,  and  it  is  equally  well  settled, 
that  the  writ  will  not  be  issued  to  enforce  a  doubtful  right,  nor 
where  the  legal  duty  is  not  clear  and  certain.* 


>  Meadows  «,  Nesbit,  18  Lea  (Tenn. ) 
489;  People  «.  Hatch,  88  Dl.  Q;  Peo- 
ple o.  Lieb,  85  111. -484;  People «. 
Elokke,  98  01.  184;  State  o.  FrandB, 
95  Mo.  44;  State  «.  District  Ck>art,  49 
N.  J.  L.  587;  State  «.  Board,  28  S.  C. 
858;  State  «.  Weld,  —  Minn.  — ,  40  N. 
W.  Hep.  561;  HaU  «.  Steele,  88  Ala. 
668;  People  «.  Ghapin.  104  N.  Y.  96; 
People  o.  Judges,  1  DougL  (Mich.) 
803. 

i  Cassatt  V.  Barber  County,  89  Eana 
605;  Elizabeth  «.  Essex  County  Courts 
49  N.  J.  L.  686;  People  «.  Johnson, 
100  BL  587,  89  Am.  Rep.  68;  Police 
Board  «.  Qrant,  9  Smedes  &  M.  (Miss.) 
77,  47  Am.  Dec.  108;  People  «. 
Brooklyn,  1  Wend.  (N.  Y.)  8J8.  19 


Am.  Dec.  508;  People  «.  Salomon,  40 
ni.  415;  People  o.  Mayor,  61  Bl.  17; 
People  o.  Glann,  70  Bl.  288;  Peck  a 
Booth,  48  Conn.  871 ;  Tarrer  ci  Com- 
missioners, 17  Ala.  637;   People  a 
Supervisors,  64  N.  Y.  600;  People  a 
Hayt,  66  N.  Y.  606;  Dutten  «.  Hsno- 
▼er,  48  Ohio  St.  816;  CommonweslUi 
V.  lOtcheB,  88  Penn.  St.  848;  Cook  a 
Peacham,  60  Yt.  881;  State  ci  New 
Haven,  &c.  Co.  46  Conn.  881;  State 
Board  «.  West  Point,  60  Miss.  eSSx 
Sabine  «.  Rounds,  50  Vt  74.  l^lera 
Taylor,  89  Gratt  (Va.)  766;  Townei 
«.  Nichols,  78  Me.  616;  People  a 
Judges,  1  DougL  (Mich.)  808;  People 
«.  Judges,  1  Dougl.  (Mich.)  819;  F^ 
pie  o.  Judges,  19  Mich.  896;  Busk  a 
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And  the  partj  applying  for  the  writ  most  show  by  his  appli- 
eation  that  all  the  conditioiiB  exist  which  are  necessary  to  create 
the  duty.    They  most  not  be  left  to  inference.^ 

§  989.  Must  be  Oflloer  haying  Power  and  Duty  to  act— De 
Faoto  Qflioers. — "  It  is  of  the  very  essence  of  this  proceeding,'' 
says  Ohief  Jnstice  Dixojf,  *^  that  there  be  some  officer  or  officers 
in  being  having  the  power  and  whose  daty  it  is  to  perform  the 
act.  If  there  be  no  snch  officers^  it  is  obvious  that  the  writ  can- 
not go,  nor  the  mandate  of  the  conrt  be  enforced."  * 

Bat  if  the  office  be  filled  by  an  officer  ds  facto^  he  may  be 
oompelled  to  act;*  the  mle  above  referred  to  applying  only 
when  there  is  neither  a  dejure  nor  a  de facto  officer/ 

§  940.  Same  Sul^eot— Bffeot  of  Termination  of  Term— Abate- 
ment of  pending  Prooeedinga. — ^Mandamns  will  not  be  granted 
to  require  action  on  the  part  of  an  officer  whose  authority  to  do 
the  act  has  terminated/  or  whose  term  of  office  has  expired/ 

So  it  has  been  held  that  an  abatement  of  pending  proceedings 
takes  place  by  the  expiration  of  the  term  of  office  of  respondents 
whose  alleged  delinquency  was  personal  and  did  not  involve  any 
charge  against  the  government  whose  officers  they  were.' 

But  wliere  the  duty,  whose  violation  or  neglect  is  complained 
of,  is  a  continuing  one,  attaching  to  the  office  irrespective  of  the 
person  who  may  chance  to  fill  it,  and  the  proceeding  is  taken  to 
enforce,  through  the  officer,  the  obligation  of  the  corporation, 
municipality  or  government  whose  officer  he  is,  it  is  well  settled 
that  the  proceedings  do  not  abate  by  the  termination  of  the  term 
of  him  who  was  the  incumbent  at  their  inception  but  may  go  on 
and  be  enforced  against  his  successor.'    ^^  The  proceedings  may 


SapervlBort,  86  Mich.  877;  Peck  «. 
6opemM>r8»  47  Mich.  477;  Post  «. 
Bparta,  SS  Mich.  828. 

>  People  «.  WoodhuU,  14  Mich.  98; 
People  a  Judges,  19  Mich.  996. 

«Btate  a  Beloit.  91  Wia  980,  91 
Am.  I>ee.  474. 

*  Kelly  «.  Wimberly.  61  Miss.  648; 
State  «.  Fortenbeny,  66  Miaa.  986; 
State  •.  McSn^yre,  8  lied.  (N.  0.) 
171. 

«8tat6  «.  Beloit»  fupm. 


«HaU  «.  Steele.  89  Ala.  669. 

•  Lamar  «.  Wilkins,  28  Ark.  84; 
Mason  v.  School  District,  90  Yt  487; 
State  «.  Lynch,  8  Ohio  St.  847. 

V  Secretary  «.  McGarrahan,  9  Wall. 
(17.  S.)  998;  United  States  «.  Boal- 
well,  17  Id.  604.  as  explained  m 
Thompson  o.  United  States,  108  U.  a 
480,486. 

•State  t.  Warner,  66  Wis.  971; 
State  «.  Gates,  22  Wis.  210;  People  «. 
GoUins,  19  Wend.  (N.  Y.)  66;  Mad- 
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be  commenced  with  one  set  of  officers  and  terminate  with  another, 
the  latter  being  bound  by  the  judgment.'' ' 

§  941.  Does  not  lie  where  there  ia  other  adequate  Bemedy. 
^The  writ  of  mandamus  being  an  extraordinary  one^  granted 
only  for  the  furtherance  of  justice  and  that  right  may  not  fail 
for  want  of  a  remedy,  it  is  well  settled  that  it  will  not  be  granted 
where  the  party  applying  for  it  has,  either  by  an  ordinary  action 
at  law  or  by  virtue  of  some  statutory  provision,  an  other  ade- 
quate and  specific  remedy  at  law  for  the  wrong  complained  of.' 
Thus,  as  one  of  many  instances,  the  writ  will  not  be  granted 
where  the  party  has  an  adequate  remedy  by  appeal' 

But  in  order  to  bar  the  right  to  mandamus,  the  party  must 
not  only  have  a  specific,  adequate  and  legal  remedy,  but  it  must 
be  one  competent  to  afford  relief  upon  the  very  subject-matter 
of  his  application ;  *  and  if  it  is  doubtful  whether  such  action  or 


doz  V.  Graham,  2  Met  (Ky.)  66;  Pe- 
gram  «.  Oommissioners,  66  N.  0. 114; 
Reader  «.  Wexford  Co.  87  Mich.  861; 
People  o.  ChampiOQ,16  Johns.  (N.T.) 
60;  Thompson  «.  United  States.  108 
U.  B.  480,  488,  and  cases  oiled,  per 
Bradlbt,  J, 

*  Thompson  «.  United  Btotes,  108 
U«  B.  480.  488. 

tBtate  V  Kinkaid.  28  Neb.  641.  87 
N.  W.  Rep.  612;  Moon  v.  Wellford, 
84  Va.  84,  4  8.  E.  Rep.  673;  State  «. 
Buhler,  90  Mo.  660;  Bzcelsior  Mat. 
Ald^wfn.  9.  Riddle,  91  Ind.  84;  King 
William  Justices  «.  Monday,  2  Leigh 
(Va.)  166,  21  Am.  Dec.  604;  Com- 
monwealth V,  Rosseter,  2  Binn« 
(Penn.)  860,  4  Am.  Dec  461;  Aroeri* 
can  Asylum  o.  Phoenix  Bank,  4 
Conn,  172,  10  Am.  Dec.  112;  iSb 
parte  Cheatham,  6  Ark.  487;  iSv 
parte  Williamson,  8  Ark.  424;  Peralta 
o.  Adams,  2  CaL  694;  Early  v,  Man- 
nix,  16  Cal.  149;  Peoples.  Hubbard, 
22  Cal.  84;  People  «.  McLane,  62 
CaL  616;  People  v.  Hatch,  88  III.  9; 
People  «.  Salomon,  46  DL  416;  Louis- 
▼ille,  Ac.,  R.  R  Co.  «.  State,  26  Ind. 
177;  Fogle  «.   Gregg,  26  Ind.  846; 


Bute  «.  County  Judge,  6  Iowa  880; 
Marshall «.  Sloan,  86  Iowa  446;  State 
9.  Judge,  12  La.  Ann.  843;  State  «. 
Police  Jury,  29  La.  Ann.  146;  People 
•.  Superyisors,  UN.  Y.  668;  People 
«,  Hawkins,  46  N.  Y.  9:  State  «.  8n- 
perTisors,  29  Wis.  79;  Lexington  «. 
MuUiken,  7  Cray  (Mass.)  280;  Sbell^ 
9.  Hoffman.  7  Ohio  St  460;  State  a 
Engleman,  45  Mo.  27;  Manalleld  a 
Fuller,  60  Mo.  888;  Ward  •.  County 
Court,  60  Mo.  401;  Alger  «.  Seaveza 
188  Mass.  881;  People  «.  Judges,  1 
Dougl.  (Mich.)  802;  Peopleo.  Judges^ 
1   Dougl.    (Mich.)   819;    People  ft 
Judge,  1  Mich.  859;  People  «.  Judge, 
19   Mich.  296;  Wiley  o.  Judge,  29 
Mich.  487. 

s  State  9.  Babcock,  22  Neb.  88; 
Bamett  a  Barlham,  78  Iowa  184; 
State  9.  Megown,  89  Mo.  166;  Hemp- 
hUl  «.  Collins,  117  lU.  896;  State  a 
Lubke,  86  Mo.  888;  Pickell  e.  Owen, 
66  Iowa  486;  Hightower  e.  0?er- 
haulser,  66  Iowa  847;  Ewiog  a  Ock 
hen,  68  Tex.  482. 

« Fremont  e.  Crippen,  10  OaL  219^ 
70  Am.  Deo.  711;  Babcock  e.  Good- 
rich, 47  Cal.  608;  California,  Ac,  R 
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proceeding  will  afford  him  a  complete  remedy  the  writ  should 
issue.'  If  the  other  remedy  does  not  secure  to  the  party  the 
actual  performance  of  the  duty  owing  to  him,  if  it  does  not 
afford  him  the  particular  right  which  the  law  intended  to  secure 
to  him,  if  it  does  not  place  him  in  the  position  in  which  he 
would  have  been  had  the  duty  been  performed,  if  it  does  not 
end  in  the  actual  performance  of  the  duty,  it  is  not  such  an  ade- 
quate and  specific  remedy  as  will  prevent  the  issuance  of  the 
writ.*  Thus  the  fact  that  the  party  may  have  a  remedy  by  a 
criminal  prosecution  *  or  by  an  action  upon  the  case  against  the 
ofiSoer*  or  by  bringing  suit  upon  the  officer's  bond,'  will  not  pre- 
vent the  granting  of  the  writ  So  a  remedy  by  a  bill  in  equity 
does  not  bar  the  relief.* 

§94S.  Does  not  lie  to  compel  Performanoe  of  uselesa,  impossible 
or  unlawftQ  Acts. — So  the  writ  will  not  be  granted  to  direct  the 
doing  of  an  act  where  it  is  apparent  that  the  writ,  if  granted,  could 
not  be  enforced,'  or,  for  any  other  reason,  would  be  unavailing/ 


R  Oa  fi  Central,  Ac.,  R  R.  47Gal 
581;  Price  t.  HiTerside.  &c.»  Co..  56 
Cal.  484;  State  v.  Wright.  10  N'ev. 
175;  Btheridge«.  Hall,  7  Port.  (Ala.) 
47;  Mobile,  Ac.,  R  R  Co.  v.  Wis- 
dom, 5  Heisk.  (Tenn.)  125;  Porter 
Township  o.  Jersey  Shore,  83  Peno. 
St.  375. 

•Stote  •.  Wright,  10  Nev.  175; 
Etheridge  o.  Hall.  7  Port.  (Ala.)  47; 
Fremont «.  Crippen,  19  Cal.  318,  70 
Am.  Deo.  711.  As  where  the  other 
remedy  is  not  safflciently  speedy. 
Tawas,  Aa,  Co.  o.  Judge,  44  Mich. 
479. 

sSee  BIheridge  «.  Hall,  7  Port 
(Ala.)  47;  Fremont «.  Crippen,  10  Cal. 
818,  70  Am.  Dec.  711;  fiabcock  «. 
€k>odrich,  47  Cal.  508;  Bute  «. 
Wright,  10  Nev.  175. 

*  Fremont  v.  Crippen,  10  Cal.  212, 
70  Am.  Dec.  711;  Bex  «.  Severn,^., 
By.  Co.,  8  B.  A  Aid.  646;  Btheridge 
•.  Hall,  7  Port.  (Ala.)  47;  In  re 
Trustees  of  Williamsburgh,  1  Barb. 
(N.  Y.)  84;  People  •.  Mayor,  10  Wend. 


(N.  Y.)  895;  Ayres  «.  Auditors,  48 
Mich.  433. 

« Fremont  «.  Crippen,  10  Cal  818, 
70  Am.  Dec  711;  Mobile,  Ac.  R  B. 
Co.  o..Wisdom,  5  Heisk  fTenn.)  185. 

•Babcock  «.  Goodrich,  47  Cal.  508; 
State  «.  Dougherty.  45  Mo.  894; 
CorUrat  where  writ  was  asked  to 
compel  sheriff  to  make  a  levy.  Hab- 
ersham o.  Sears,  11  Greg.  481.  50 
Am.  Bep.  481. 

*  People  o.  State  Treasurer,  84 
Mich.  468:  People  o.  Mayor,  10  Wend. 
(N.  Y.)895. 

T  Bassett  v.  School  Directors,  9  La. 
Ann.  518. 

'  As  to  instate  an  officer  who  If  in« 
stated  would  be  at  once  ousted.  State 
V.  Board  of  Health,  49  N.J.  L.  849;  or 
whose  term  has  already  expired, 
Fitzpatrick  «.  Eirby,  81  Va.  467;  La* 
coste  V.  Duffy,  49  Tex.  767,  80  Am. 
Bep.  138:  or  to  compel  an  officer  to 
act  whose  term  has  expired,  Lamar 
«.  Wilkins.  38  Ark.  84;  or  whose 
Jurisdiction  has  ceased,  Williams  «. 


629 


S943. 


THS  LAW  OF  OFFIOB8   AND  OFFICERS.  [Book  Y. 


or  where  the  act  is  impoesible^  or  unlawful '  to  be  dona 
So  the  writ  will  not  be  granted  where,  though  the  act  in  ques- 
tion was  once  the  duty  of  the  officer,  it  has  now  ceased  to  be 
so/  or  where  he  has  been  enjoined  from  acting/  or  where  the 
action  is  barred  bj  the  statute  of  limitations.'  A  fortiori  will 
it  dot  be  granted  where  the  act  has  been  already  done.' 

Neither  will  the  writ  be  granted  to  compel  the  doing  of  that 
which  the  officer  offers  to  do  without  a  mandamus.' 

§  948.  May  be  denied  in  Bzeroifle  of  legal  Bisoretion. — Not- 
withstanding that  there  is,  as  has  been  seen/  a  strong  tendencj 
to  regard  the  writ  as  one  of  right  in  cases  to  which  it  is  properlj 
applicable,  it  is  not  so  far  a  writ  of  right  as  to  leave  the  court 


Ck>nnty  Gommiflsioners,  85  Me.  845; 
or  to  compel  a  clerk  to  send  up  a 
cause  for  hearing,  where  if  sent  up 
it  could  not  be  heard,  Roberts  «. 
Smith,  68  Oa.  218;  or  to  compel 
school  officers  to  admit  a  scholar  to  a 
term  of  school  where  the  application 
was  made  one  day  before  the  term 
would  expire,  and  could  not  be  heard 
antii  afterwards,  Oristman  «.  Pock,00 
DL  150;  or  to  compel  the  designation 
of  an  official  paper  where  no  paper 
of  the  kind  required  exists,  State  v. 
Mayor,  40  N.  J.  L.  152;  or  to  grant  a 
hearing  for  a  motion  for  a  new  trial 
where  the  motion  was  made  too  late 
to  be  heard,  Clark  v.  Crane,  67  CaL 
820;  or  to  compel  the  payment  of  oiv 
ders  drawn  upon  an  exhausted  fund. 
Cabaniss  «.  HUl,  74  Qa.  845,  or  to 
compel  officers  to  meet  for  the  pur- 
pose of  agreeing  upon  a  matter, 
where  it  appears  that  they  have  often 
met  but  cannot  agree,  Case  v. 
Blood,  68  Iowa  486;  or  to  levy  a  tax 
where  the  power  to  levy  has  been  al- 
ready exhausted.  Clay  County  e.  Mc- 
Aleer,  115  U.  &  616. 

For  other  illustrations,  see:  People 
e.  Chicago,  &c.,  R.  R.  Co.  55  HI.  05; 
People  V.  Dulaney,  96  III  503;  Price 
0.  Walker,  44  Iowa  458;  Bassett  «, 


School  Directors,  9  La.  Ann.  518; 
Woodbury  r .  County  Commissionen, 
40  Me.  804;  State  o.  Vanarsdale,  42  N. 
J.  L.  536;  People  v.  Dutchess,  &c, 
K  R  Co.,  58N.Y.  158;  State  e.  Pe^ 
rine,  5  Yroom  (N.  J.)  254;  O'Hara  a 
Powell, SON.  C.  104. 

1  Bates  «.  Porter,  74  OaL  224;  Sil- 
▼erthom  o.  Warren  R.  Co.,  88  N.  J. 
L.  178;  (unless  the  impossibility  is 
caused  by  respondent's  own  act 
Queen  «.  Birmingham,  &&,  R.  Co.,2 
Ad.  &EL  (N.  S.)  47);  State  «.  Pe^ 
rine,  84  N.  J.  L.  254;  Ackerman  a 
Desha  Co.,  27  Ark.  457;  Ball  v.  Lap- 
plus,  8  Greg.  55. 

•People*.  Hyde  Park,  117111.  469; 
Gillespie  e.  Wood,  4  Humph.  (Teon.) 
487;  Ross  o.  Lane,  11  Miss.  695; 
People  «,  Fowler,  55  N.  Y.  253; 
Johnson  e.  Lucas^ll  Humph.  (Tenn.) 
806. 

tHall  e.  Steele,  82  Ala.  562. 

4  People  9.  Supervisors,  80  Hun  (N. 
Y.)  146;  Railroad  Co.  ci  Wysndot 
Co.,  7  Ohio  St  27a 

•People  o.  Chapin,  104  N.  Y.  00. 

•Spiritiwl  AthensBum  Society  a 
Randolph,  68  Yt.  192. 

V  People  «.  Dulaney,  06  DL  508. 

•See  onto,  g  088. 
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no  discretion  as  to  its  issue ;  for  it  is  well  settled  that,  to  a  large 
degree  at  least,  the  question  whether  it  shall  be  granted  or  not  is 
one  resting  in  the  sound  discretion  of  the  conrt'  The  court 
will^  therefore,  refuse  to  interfere  where  it  might  work  injustice 
or  hardship,  or  will  affect  persons  who  have  had  no  opportnnitj 
to  be  heard,'  or  is  sought  to  compel  the  observance  of  the  strict 
letter  of  the  law  in  violation  of  its  true  spirit,'  or  to  gratify  per- 
sonal spite.^ 

But  the  discretiou  which  is  to  be  exercised  is  not  an  arbitrary 
or  capricious  one,  but  is  a  sound,  legal  discreticm  to  be  exercised 
in  accordance  with  established  principles  and  the  well  settled 
rules  of  law.' 

§  944.  Ues  only  to  oompel  Ferformanoe  of  official  Duty,  not 
Contracts. — The  writ  lies  only  to  enforce  the  performance  of 
official  duty,"  and  it  is  not  considered  an  appropriate  remedy  to 
compel  the  performance  of  mere  contract  obligations.' 

§  945.  Does  not  lie  to  control  Discretion. — Where  the  law 
imposes  upon  a  public  officer  the  right  and  duty  to  exercise  judg- 
ment or  discretion  in  respect  to  any  matter  submitted  to  him  or 
in  reference  to  which  he  is  called  upon  to  act,  it  is,  of  course,  his 
judgment  or  discretion  that  is  to  be  exercised,  and  not  that  of 


>  State  o.  Graves,  19  Md.  851,  81 
Am.  Dec.  639;  Dane  e.  Derby,  64 
Me.  95,  89  Am.  Dec.  722;  State  «. 
Eirke,  12  Fla.  278,  95  Am.  Dec.  814; 
Boosse  «,  Humbird,  27  Md.  4;  Slate  o. 
Klrkl^,  29  Md.  100;  Jennings  9. 
Fisher,  7  Cash.  (Mass.)  239;  Ex  parts 
Fleming,  4  Hill  (N.  Y.)  583;  People 
9.  Hatch,  83  III.  134;  People  u 
Ketohom,  72  111.  212;  State  e.  Com- 
mlBslonerB^  26  Kans.  419;  State  9. 
Commi8Bioner8»  28  Kans.  67;  Belcher 
9L  Treat,61  Me.  577;  Davis  o.  Commis- 
BionerSy  68  Me.  896;  Free  Press  Asso- 
ciation 9.  Nichols,  45  Vt.  7. 

> People «.  Forquer,  Breese  (111.)  68. 

*  State  «.  Oommissioners,  26  Kana 
419. 

4  Sale  «.  Risley.  69  Mich.  596,  14 
West  Rep.  188. 

•Brooke  «.   Widdicombe,  89  Md. 


886:  "The  appIicatioD  is  to  the  dia- 
cretion  of  the  court;  bat  tliis  is  not  an 
arbitrary  discretion;  it  ia  a  Jadicial 
discretion;  and  when  there  is  a  rights 
and  the  law  has  established  no  spe- 
cific remedy,  this  writ  should  not  be 
denied.  This  writ  was  granted  only 
to  prevent  a  failure  of  justice,  and  is 
no  doubt  more  freely  and  frequently 
granted  at  the  present  time  than  it 
was  formerly."  Jennings  9.  Fisher, 
7  Gush.  (Mass.)  239. 

•  Mayo  9.  Commissioners,  141  Mass. 
74. 

vTobey9.  Hakes.  54  Conn.  274,  1 
AuL  St.  Rep.  114;  Parrott  9.  City  of 
Bridgeport,  44  Conn.  180,  26  Am. 
Rep.  489;  Cushman  9.  Thayer  Mfg. 
Oh.,  76  N.  T.  865,  82  Am.  Rep.  815; 
Port  Huron  Board  of  Education  9. 
City  Treasurer,  57  Mich.  46. 
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any  other  officer  or  court  Courts,  therefore,  will  not  attempt 
by  mandamns  to  compel  the  officer  vested  with  such  discretioii  to 
exercise  it  in  any  particular  way,  or  to  come  to  any  particular 
decision,^  or  to  revise  or  alter  his  judgment  when  he  has  ones 
exercised  it' 

Thus  the  writ  will  not  be  granted  to  review,  revise  or  control 
the  discretion  of  an  officer  authorized  and  required  to  exercise  it 
in  granting  licenses,'  or  approving  the  appointment  of  teachers,' 
or  letting  contracts  to  the  lowest  responsible  bidder,'  or  in  fixing 
the  compensation ^of  other  officers  or  agents,'  or  jndging  of  the 
aaffioiency  of  bonds,'  or  deciding  upon  the  suspension  of  a  pilot,' 
or  deciding  whether  to  license  the  sale  of  liquors,'  or  granting 
leave  to  practice  as  a'physician,"  or  deciding  upon  the  aJlowance 
of  daims,^  or  deciding  upon  the  expulsion  of  a  member  from  a 
body  which  is  the  final  judge  of  the  qnalifications  of  its  mem- 
bers," or  deciding  whether  an  applicant  is  qualified  to  receive  a 
certificate  as  a  teacher,"  or  removing  subordinate  officers,"  or 


*  People  V.  Knickerbocker,  114  HI. 
089,  55  Am.  Rep.  879;  People  «. 
Pearson,  9  Scam,  (ni.)  804,  88  Am. 
Dec.  445;  Village  of  Glencoe  9,  Peo- 
ple, 78  ni.  888;  County  of  St  Clair 
«.  People,  85  111.  896;  People  o.  Wil- 
liams, 55  m.  178;  Commonwealtli  «. 
McLaughlin,  190  Penn.  518,  14  Atl. 
Rep.  877;  State  e.  Webber,  88  Uinn. 
897;  State  e.  Board,  98  a  C.  258;  State 
«.  St.  Bernard,  89  La.  Ann,  759.  2  S. 
Rep.  805;  Commonwealth  e.  Boone 
City  Court,  82  Ky.  682;  State  e.  St. 
Louis  Court  of  Appeals,  87  Mo.  874; 
Weeden  «.  Town  Council,  9  RL  128, 
98  Am.  Dea  878;  Houghton  Co.  9. 
Audttor-Qeneral,  86  Mich.  271;  Peo- 
ple «.  Auditor-Qeneral,  8  Mich.  427. 

estate  e.  Young,  84  Mo.  90;  Peo- 
ple e.  Chapin,  104  N.  T.  96,  10  N.  E. 
Rep.  141;  People  e.  Equitable  L. 
Assur.  Society.  108  N.  Y.  685. 

»  People  V,  Thacher,  42  Hun  (N.  Y.) 
849;  Deehan  v.  Johnson,  141  Mass. 
23. 


«  Wints  9.  Charleston  Board,  28  W. 
Va.227. 

•  State  9.  McGrath.  91  Mo.  886. 

•  Cicotte  9.  Wayne  County,  59  Mich. 
509. 

T  Arapahoe  County  9.Crotty,  9  Colo. 
818;  McHenry  9.  Township  Board,  65 
Mich.  9;  Post  91  Township  Board,  64 
Mich.  597;  Buckman  9.  Commisrion- 
ers.  80  K.  C.  121;  Swan  e.  Gray,  44 
Miss.  893. 

•  State  9.  Commissioners,  28  &  G 
175. 

•  Stanley  e.  Monnet,  84  Sans.  706. 
'<"  State  9.  Gregory,  88  Mo.  128,  58 

Am.  Rep.  565;  State  9.  State  Medical 
Board,  82  Minn.  824,  60  Am.  Bep. 
675. 

"  People  9.  Auditors,  10  Mich.  807; 
People  9.  Supervisors,  26  Mich.  482. 

'*  People  9.  Mayor,  41  Mich.  & 

**  Bailey  9.  Ewart,  52  Iowa  111. 

'*  State  9.  Fire  CommissioDen^  M 
Ohio  St.  24. 
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Buspending  a  pupil  for  misconduct,'  or  locating  a  county  seat^* 
or  deciding  whether  such  facts  exist  as  make  it  his  duty  to  call 
an  election,'  or  deciding  upon  the  qualifications  of  a  voter. ^ 

§  946.  But  Offloer  Tested  with  Discretion  may  be  compelled 
to  take  Action. — ^But  though  the  officer  vested  with  discre- 
tion will  thus  not  be  compelled  to  reach  any  particular  conclu- 
sion, he  can  not  refuse,  in  violation  of  his  duty,  to  act  at  all,  and 
if  he  docs,  mandamus  may  be  resorted  to  to  compel  him  to  act, 
— to  take  whatever  action  is  necessary  as  a  preliminary  to  the 
exercise  of  his  discretion,  as  to  hear  the  claim,  or  entertain  the 
petition,  or  pass  upon  the  bond,  or  meet  to  confer,  or  pass  upon 
the  matter,  as  the  particular  case  may  require.' 

§  947.  Ministerial  Offloer  may  be  compelled  to  perfbrm  his 
Daty. — ^When,  however,  the  domain  of  the  purely  ministerial 
duties  is  reached,  the  application  of  the  writ  is  frequent  and  cer- 
tain. For  it  is  well  settled  that  where  a  clear  and  specific  duty 
of  a  ministerial  nature,  involving  no  element  of  judgment  or 
discretion,  is  positively  imposed  upon  a  public  officer  by  law,  its 
performance  may  be  enforced  by  mandamus  where  no  other  ade- 
quate and  specific  remedy  exists.  In  such  a  case,  the  writ  may 
command  the  performance  of  the  very  act  itself.* 

§  948.  Upon  whose  Application  will  Writ  be  issued. — ^Where 
the  writ  of  mandamus  is  sought  for  the  purpose  of  enforcing  a 
purely  private  right,  in  which  the  public,  as  such,  has  no  special 


I  State  o.  Burton.  45  Wis.  150. 

i  State  fi  Bonner,  Busb.  (N.  C.)  L. 
257. 

s  Sansom  «.  Mercer,  68  Tex.  488, 2 
Am.  St  Rep.  505. 

«  Weeden  o.  Town  CouncU,  9  R.  L 
128,  98  Am.  Dec  878. 

•  State  V.  Webber,  88  Minn.  897; 
Case  «.  Blood,  71  Iowa  632;  Eden  «. 
Templeton,  72  Iowa  687;  People  o. 
Barnes,  66  Cal.  594;  Mobile  Ins.  Co. 
«.  Cleveland,  76  Ala.  821;  People  v. 
Judge,  27  Mich.  170;  Attorney  Gen- 
eral fli  Common  Council,  29  Mich. 
108;  State  ff.  Commissioners,  81  Ohio 
St  451. 

•  Humboldt  County  o.  Commission- 


ers, 6  Nev.  80;  People  v.  Bender,  86 
Mich.  195;  People  v.  Auditor-General, 
8  Mich.  427;  United  States  o.  Sea- 
man, 17  How.  (U.  S.)  225;  United 
States  V.  Commissioners,  6  Wall.  (U. 
S.)  563;  United  States  «.  Schurz,  102 
U.  S.  878;  Ex  parte  R  R.  Co.  46  Ala. 
428;  State  «.  Secretary  of  State.  88 
Mo.  298;  Freeman  «.  Selectmen,  84 
Conn.  406;  States.  Robinson,  1  Eans. 
188;  People  v.  Sexton,  87  Cal.  532; 
Barksdalev.  Cobb,  16Ga.  18;  ExparU 
Banks.  28  Ala.  28;  People  v,  CoUins, 
19  Wend.  (K  Y.)  56;  Howland  v. 
Eldredge,  48  N.  Y.  457;  Citizens' 
Bank  v.  Wright,  6  Ohio  St  818;  Peo- 
ple 9.  SuperriBors,  8  Mich.  475. 
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interest^  the  application  for  the  writ  should  be  made  bj  and  in 
the  name  of  the  party  who  is  directly  and  particnlarly  inter- 
ested.^ 

In  the  case  of  pnrelj  pnblic  dntieSi  however,  except  those  dae 
to  the  government  as  snch,  the  rale  is  not  so  well  or  dearly 
settled,  but  the  preponderance  of  anthority  is  in  favor  of  the 
rnle  that  pri7ate  persons,  even  thongh  they  have  no  other  inte^ 
est  than  that  of  any  citizen,  may  institute  the  proceeding  to  com- 
pel the  officer  to  perform  his  public  duty.' 

But  this  rule  is  not  universal,  and  mandamus  has  been  denied, 
upon  the  application  of  a  private  individual  showing  no  pecu- 
liar interest,  in  Michigan  to  compel  the  regents  of  a  university  to 
appoint  a  college  professor, '  or  the  inspectors  of  a  State's  prison 
to  discontinue  teaching  trades;*  in  Maine  to  compel  the  location 
of  a  road ;'  in  Pennsylvania  to  reqnire  the  opening  of  an  alley;* 
in  Kansas  to  compel  the  calling  of  an  election  to  fix  a  county 
seat/  or  to  determine  upon  an  issue  of  bonds,*  or  to  compel  the 
canvassing  of  votesV  and  in  Iowa,  though  stress  was  laid  upon 
the  peculiar  language  of  their  statute,  to  compel  a  railroad  com- 
pany to  relocate  its  road.^^ 

§  949.    Necessity  of  Demand  before  Issue. — Where  the  duty 


*  Sanger  v.  County  Commissioners, 
95  Me.  291;  Heffner  v.  Common- 
wealth, 28  Penn.  St.  108;  Bobbett«, 
State,  lOKanB.9;  State  v.  Henderson* 
88  Ohio  St  644. 

•State  V.  Weld,  89  Minn.  426; 
Throckmorton  «.  State,  20  Keb.  647; 
Union  Pacific  R  R  Co.  o.  Hall,  91 
U.  S.  843,  855;  Village  of  Glencoe  v. 
People,  78  HI.  882:  State  f^  Qracey. 
11  Ney.  228;  State  «.  Shropshire,  4 
Keb.  411;  People  v,  Collins,  19  Wend. 
(N.  T.)  56;  Pike  County  «.  State,  11 
111,  902;  Ottawa  v.  People,  48  111.  233; 
Hall  9.  People,  57  Dl.  807;  People  v, 
Halsey,  87  K.  Y.  844;  State  o.  Rah- 
way,  88  N.  J.  L.  110;  Pumphrey  v. 
Mayor,  47  Md.  145,  28  Am.  Rep.  446; 
State  «.  Commissioners,  17  Fla.  707; 
Moses  9.  Kearney,  81  Ark.  261;  Ham- 
ilton 9.  State,  8  Ind.  458;  Templeton 


V,  Police  Jury,  11  La.  Ann.  141;  State 
V.  Francis,  95  Mo.  44;  Cannon  v.  Jan- 
vier, 8  Houst  (Del.)  27. 

s  People  «.  Regents,  4  Mich.  98, 18 
Mich.  469,  80  Mich.  478. 

«  People  V,  Inspectors,  4  Mich.  187. 
And  to  like  effect:  Police  Justice  a 
Kent  Superyisors,  88  Mich.  421. 

'  Sanger  «.  County  CommissioDen^ 
25  Me.  291.  See .  also  Mitchell  a 
Boardman,  79  Me.  469. 

*  Heffner  «.  Commonwealth,  S8 
Penn.  St.  108. 

V  Bobbett  «.  State.  10  Eana  9;  Ad- 
kins  «.  Doolen,  23  Eans.  659. 

*  Tamer«.  Commissioners,  10  Kans. 
16. 

*  Reedy  v.  Eagle,  28  Eans.  254. 

10  Crane  v,  Chicago,  Ac.  Ry.  Co.  74 
Iowa  880,  7  Am.  St  Rep.  479. 
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whose  performance  is  sought  to  be  enforced  is  one  owing  to  an 
individual,  it  must  appear  that  the  officer  from  whom  the  per- 
formance is  dne  has  been  requested  to  perform  the  duty  and 
that  he  has,  withoat  lawful  excuse,  refused  or  neglected  to  com- 

ply* 

Where,  however,  the  duty  is  one  owing  to  the  public,  and  not 
to  individuals,  and  no  one  is  expressly  designated  by  law  to  make 
a  demand,  it  is  generally  held  that  no  specific  demand  and  refu- 
sal need  be  shown.  In  such  a  cascj  the  law  stands  in  place  of  a 
demand,  and  it  is  enough  that  the  officer  has  distinctly  mani. 
fested  an  intention  not  to  perform  a  clear  and  specific  duty 
which  the  law  imposes.' 

By  some  authorities,  however,  a  demand  and  refusal  are  said 
to  be  necessary  in  all  cases.* 

§  950.  Writ  not  granted  tUl  Officer  in  Deflralt. — ^It  is  a  gen- 
eral rale,  and  so  supported  both  by  reason  and  authority,  that  the 
duty  whose  performance  it  is  sought  to  enforce  must,  at  the  time 
of  making  the  application,  be  one  fully  matured  and  ripe  for  per- 
formance, and  that  the  writ  will  not  be  granted  to  compel  the 
performance  of  an  act  which  the  officer  is  not  yet  under  any 
obligation  to  perform.*  The  law  presumes  that  the  officer  will 
do  his  duty  when  the  time  arrives,  and  hence,  in  general,  no 
mere  threats  of  non-performance  will  be  sufficient  to  set  the  court 
in  motion.* 

Thus  the  writ  will  not  issue  to  compel  the  [payment  of  an 


1  People  9,  Hyde  Park,  117  HI.  46d; 
State  «.  Adams,  19  Nev.  870;  Attor- 
ney-General ••  Boston,  128  Mass.  4S0, 
477;  State  ••  Schaack,  28  Minn.  858; 
Jefferson  Oounty  «.  Arrighi,  64  Miss. 
ftm;  State  «.  Davis,  17  Minn.  429; 
Stale  o.  Lelire,  7  Rich,  (a  0.)  284; 
OroTille,  Ac.  R  Co.  «.  Supervisors, 
87  Gal.  804;  State  o.  Board  of  Liquida- 
tion, 81  La.  Ann.  278. 

•  Attorney-General  o.  Boston,  123 
Mass.  460,  477;  Commonwealth  «. 
Commissioners,  87  Penn.  St.  287; 
State  «.  Rahway,  88  N.  J.  L.  110; 
State  9,  Comity  Judge,  7  Iowa  186. 
'  s  See  Coit  ••  Elliott,  28  Ark.  294; 


Condit  e.  Commissioners,  26  Ind.  428; 
State  V.  Davis,  17 Minn.  429;  Stale*. 
Schaack,  28  Minn.  868;  Kemerer  «. 
State,  7  Neb.  180;  State  o.  Governor, 
26  N.  J.  L.  881.  Bat  in  all  these  cases 
except  the  second,  the  daty  was  one 
owing  chiefly  to  the  individual  apply* 
Ing  for  the  writ 

«  State  V.  Van  Winkle,  48  K.  J.  L. 
126;  State  v.  Board,  81  La.  Ann.  278; 
Mayor  «l  Stoll,  62  Md.  486;  State  a. 
Houston,  40  La.  Ann.  898,  8  Am.  St 
Rep.  682. 

<  State  9.  Carney,  8  Eans.  88;  Com- 
missioners of  Schools  «.  County,  90 
Md.  449. 
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order  out  of  a  fund  which  the  o£Scer  has  not  yet  received/  nor 
to  require  him  to  take  action  daring  a  time  which  the  law 
expresslj  gives  him  for  deliberation.* 

But  this  general  rale  is  not  a  conclusive  one.  It  is  simply  an 
aid  to  the  coart  in  exercising  that  sound  legal  discretion  which 
is  the  basis  of  its  action,  and  which  is  of  greater  importance 
than  the  role.  When,  therefore,  the  officer  against  whom  the 
writ  is  demanded  has  clearly  manifested  a  determination  to  dis- 
obey the  laws,  the  court  is  not  obliged  to  wait  until  the  evil  is 
done  before  issuing  the  writ* 


EEL 


XAKDAHIJS  TO  PABTIOULAB  OFFIOEBS. 

§  951.  In  g0&eraL — Having  thus  examined  some  of  the  gen- 
eral principles  governing  the  application  of  this  remedy,  some 
attention  will  now  be  given,  by  way  of  illustration,  to  its  use  in 
the  case  of  certain  of  the  more  important  public  officers. 

1.    To  Officers  of  the  United  States. 

§  953.  1.  To  President. — ^No  case  has  been  discovered  in 
which  the  question  of  the  power  to  control  the  official  actions  of 
the  President  of  the  United  States  has  been  directly  invoked, 
but  it  is  dear  from  the  principles  so  forcibly  stated  by  Chief  Jns- 
tice  Mabshall  in  the  great  case  of  Mdrbnrj  v.  Madison,'  and  so 
frequently  applied  in  the  case  of  the  governors  of  the  States,* 
that  the  performance  of  those  important  duties  of  a  political  or 
discretionary  nature  which  the  constitution  has  confided  to  the 


*  State  a  Burbank,  22  La.  AaQ. 
29a 

•  Mayor  «.  Btoll,  52  Md.  435. 
^AUoraey-QoDeral  «.  Boston,  128 

Mass.  460.  474,  citing  King  v.  Milver- 
too,  8  A.  A  £.  284;  Queen  a  Eastern 
RaUwaya»  10  A.  &  E.  531;  Attorney- 
General  a  Birmingham  Railway,  4 
DeG.  &  8m.  490,  498;  Queen  «.  York 
Railway.  1  £.  &  B.  178;  Queen  «. 


Lancashire  Ry.  Id,  228;  Queen  a 
Great  Western  Ry.  Id.  253;  Edin- 
burgh/fta  Ry. «.  PhUip,  2  Macq.  51i 
526;  Webb  «.  CommiBsionera,  L.  ^ 
6  Q.  B.  642;  F^nsworth  «.  Bostofl, 
121  Mass.  178. 

«  Marbury  «.  Madison.  1  CranchlU' 
8.)  187. 

•  i^«^.  §§  954-956. 
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executive  as  one  of  the  co-ordinate  branches  of  the  government^ 
is  bejond  the  regulation  or  control  of  the  coarfcs.  What  would 
be  the  role  applied  in  case  a  merely  ministerial  duty,  not  neces- 
earilj  belonging  to  the  executive  functions,  should  be  imposed 
npon  the  President  by  express  law,  is  a  question  upon  which  the 
eases  dealing  with  similar  questions  in  the  case  of  the  governors 
of  the  States,  as  hereinafter  noticed,'  may  throw  some  light. 

§  953.  2.  To  Heads  of  Bepartments.— It  is  clear,  also,  in  the 
case  of  the  heads  of  departments,  like  the  various  members  of 
the  President's  cabinet,  that  similar  considerations  must,  in  many 
cases,  apply.  Many  of  the  duties  imposed  upon  these  officers 
are  political  or  discretionary,  and  are  a  part  of  the  great  execu- 
tive power  with  which  the  President  is  clothed.  Thus  it  is  said 
by  Ohief  Justice  Mabsh all,  in  the  case  referred  to :  *  ^*  By  the 
constitution  of  the  United  States  the  president  is  invested  with 
certain  important  political  powers,  in  the  exercise  of  which  he  is 
to  use  his  own  discretion,  and  is  accountable  only  to  his  coun- 
try in  his  political  character,  and  to  his  own  conscience.  To  aid 
him  in  the  performance  of  these  duties,  he  is  authorized  to 
appoint  certain  officers,  who  act  by  his  authority  and  in  conformity 
with  his  orders.  In  such  cases  their  acts  are  his  acts ;  and  whatever 
opinion  may  be  entertained  of  the  manner  in  which  executive 
discretion  may  be  used,  still  there  exists  and  can  exist,  no  power 
to  control  that  discretion.  The  subjects  are  political.  They 
respect  the  nation,  not  individual  rights,  and  being  intrusted  to 
the  executive  the  decision  of  the  executive  is  conclusive.  The 
application  of  this  remark  will  be  perceived  by  adverting  to  the 
act  of  congress  for  establishing  the  department  of  foreign  affairs. 
This  officer,  as  his  duties  were  prescribed  by  that  act,  is  to  con- 
form precisely  to  the  will  of  the  president.  He  is  the  mere 
organ  by  whom  that  will  is  communicated.  The  acts  of  such 
an  officer,  as  an  officer,  can  never  be  examinable  by  the  courts." 

But  in  addition  to  this  class  of  powers  and  duties,  duties  are 
frequently  imposed  upon  these  officers  which  are  not  discretion- 
ary or  political,  but  ministerial  in  their  nature,  being  positively 
imposed  by  express  law,  and  of  a  kind  which  might  have  been 

i  FM,  §g  064-056. 

•  Marbuiy  «.  Madison,  1  Oranch  (U.  8.)  187, 160. 
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required  of  any  other  officer.  As  to  these,  the  general  principleg 
governing  the  performance  of  miniat^rial  duties  mast  applj. 
Tbns,  continues  Chief  Justice  Mabshali.,  in  the  case  already 
quoted  from,*  ^^  when  the  legislature  proceeds  to  impose  on  that 
officer  other  duties ;  when  he  is  directed  peremptorilj  to  perform 
certain  acts;  when  the  rights  of  individuals  are  dependent  on 
the  performance  of  those  acts ; — he  is  so  far  the  officer  of  the 
law,  is  amenable  to  the  laws  for  his  conduct,  and  cannot  at  his 
discretion  sport  away  the  vested  rights  of  others." 

In  accordance  with  these  principles,  mandamus  will  lie  to  com- 
pel a  governmental  officer  of  this  class  to  perform  a  ministerial 
daty,  but  it  will  not  issue  where  the  duty  k  a  discretionary  onep 
involving  the  exercise  of  judgment,  or  where  his  duty  to  per- 
form the  act  in  question  is  not  olear  and  absolute. 

Thus  it  lies  against  the  postmaster-general  to  compel  him  to 
credit  relators  with  certain  fixed  sums  to  which,  by  law,  they  are 
entitled ;  *  and  against  the  commissioner  of  patents  to  require 
him  to  prepare,  sign  and  present  to  the  secretary  of  the  interior 
for  his  signature,  a  patent  to  which  the  commissioner  has 
decided  the  relator  is  entitled.* 

But  the  writ  does  not  lie  to  require  the  secretary  of  the  navy 
to  revise  a  ruling  of  his  pi^edecessor  and  grant  relator  a  pension 
to  which,  as  he  has  been  advised  by  the  attorney-general,  the 
relator  is  not  entitled  ;  ^  nor  to  the  commissioner  of  pensions  to 
require  him  to  increase  petitioner's  pension  where,  after  hearing, 
he  has  decided  adversely  to  the  claim  ; '  nor  to  the  commissioner 
of  the  general  land  office  to  compel  him  to  issue  a  patent,  where 
the  right  to  it  is  yet  unsettled  and  requires  the  exercise  of  jadi- 
cial  functions;'  nor  to  the  secretary  of  the  treasury  to  require 
him  to  pay  a  claim  for  which  no  appropriation  has  been  mad&' 

•  Harbury  ••  Madison,  1  Oranch  (U,  •  United  States  «.  Black,  188  U.  & 
8.)  137, 166.  40. 

•  EendaU  «.  United  States,  12  Peters  •  United  SUtes  v.  Commissioner,  6 
(U.  &)  624.  Wall.  (U.  &)  568.    See  also  BrowmAg 

s  Batterworth  v.  United  States,  118  «.  McGkiRaban,  9  Wall.  (U.  a)  89& 

U.  S.  60.  T  Etoeside  v.  Walker,  11  How.  (U. 

•  Decatur  «.  Paulding,  14  Peten  S.)  278.    See  also  Kentucky  a  Boat 
(U.  a)  487.  well,  18  Wall.  (U.  S.)  626;  Unitsd 

States  o.  Bayard,  187  U.  a  86t 
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2.     To  State  OJicera. 

1.     Governor. 

§  954.  Does  not  lie  to  oontrol  hie  offloial  Disoretion. — ^The 
qDOBtion  of  how  far  the  governor  of  a  State  is  subjeot  to  the 
Biipervisorj  control  of  the  courts  throagh  the  writ  of  mandatnas, 
is  one  of  great  importance  and  delicacy,  and  upon  which  the 
authorities  are  in  conflict. 

Under  our  political  system  the  ezecntiye  is,  by  the  constitu- 
tions of  the  States,  one  of  the  co-ordinate  branches  of  the  govern- 
ment, each  of  which,  within  the  sphere  of  its  constitutional,  gov- 
ernmental powers,  is  independent  of  the  others.  Within  these 
limits,  the  legislative  branch  can  not  control  the  judicial,  nor  the 
judicial  the  legislative  branch,  nor  either  the  executive.  The 
governor  of  the  State  is,  by  the  constitution,  invested  with  cer- 
tain important  governmental  or  political  powers  and  duties  be- 
longing to  the  executive  branch  of  the  government,  the  due  per- 
formance of  which  is  entrusted  to  his  oi&cial  honesty,  judgment 
and  discretion. 

So  far,  therefore,  as  these  governmental,  political  or  discre- 
tionary powers  and  duties,  which  adhere  and  belong  to  the 
executive  branch  of  the  government,  are  concerned,  it  is  uni- 
▼ersally  agreed  that  the  courts  possess  no  power  to  supervise  or 
oontrol  the  governor  in  the  manner  of  their  discharge  or  exer- 
ciaa* 


*  HawUiis  ••  Qovemor,  1  Ark.  670, 
88  Am.  Dec.  846;  Tennessee,  &c.  R 
IL  Oo.  «.  Moore,  86  Ala.  871;  State  «. 
Warmoth,  83  La.  Ann.  1, 8  Am.  Rep. 
718;  a  a  84  La.  Ann.  851,  18  Am. 
Rep.  186;  Mauran  v.  Smith,  8  R.  L 
198,  5  Am.  Rep.  664;  People  v.  Gov- 
ernor, 89  Mich.  880.  18  Am.  Rep.  89; 
Rica  •.  Austin,  19  Minn.  108, 18  Aul 
Rep.  880;  Harpending  «.  Haight,  89 
OaL  189,  8  Am.  Rep.  488;  Jonesboro, 
ftc  Turnpike  Oo.  o.  Brown,  8  Bazt 
fTenn.)  490,  86  Am.  Rep.  718;  Vicks- 
burg,  Ac.  R.  R.  Oo.  «.  Lowry,  61 
Mils.  108,  48  Am.  Rep.  76;  Middle- 


ton  o.  Lowe,  80  Osl.  596;  Wrl^t  % 
Nelson,  6  Ind.  496;  Baker  v.  Eirk,  88 
Ind.  517;  Gray  v.  State,  78  Ind.  567; 
Magruder  o.  Swann,  85  Md.  178; 
Groome«.  Gwinn«48  Md.  578;  Oham- 
berlaln  v.  Sibley,  4  Minn.  809:  OUu- 
masero  «.  Potts,  8  Mont  248;  Wall*. 
Blasdel,  4  Nev.  841;  Gotten  «.  Ellis, 
7  Jones  (N.  0.)  L.  545;  State  v.  Ohase, 
5  Ohio  St.  588:  State  o.  Drew,  17FIa. 
67;  Low  «.  Towns,  8  Ga.  860;  People 
«.  Bissell,  19  ni.  889;  People  o.  Yate^ 
40  IlL  186;  People  a.  Oullom,  100  III 
478;  Dennett  «.  Governor,  88  Me.  508; 
Western   R.  R   Oa  •.  DeGraff,  87 


639 


8  955. 


THE   LAW  OF  OFFIOE8    AND  OFFIOERS.  [Book  V. 


§  955.  How  in  Oaae  of  ministerial  Acts— Authorities  againsl 
its  Use. — Bat  there  is  still  another  class  of  powers  and  dotiea 
often  imposed  npon  the  governor  which  do  not  necessarilj  belong 
to  his  office  as  part  of  the  functions  of  the  chief  execntiFey  bat 
which  are  created  by  express  statutes  and  which,  in  many 
instances,  might  have  been  as  well  imposed  npon  any  other  of  the 
State  officers  as  npon  the  governor.  Where  these  dnties  require 
the  exercise  of  judgment  or  discretion,  mandamus  would  not,  of 
course,  be  issued  to  control  it,  even  if  it  might  issue  to  compel 
action.  But  many  of  the  duties  belonging  to  the  cluss  now  under 
consideration,  are  positive  ones,  partaking  largely,  if  not  entirely, 
of  a  purely  ministerial  character.  And  it  is  as  to  these  that  the 
difficulty  arises. 

On  the  one  hand,  there  is  a  large  and  respectable  number  of 
authorities  which  hold  that  mandamus  will  not  issue  to  the  gov- 
ernor to  compel  the  performance  by  him  of  any  act  pertaining 
to  his  office,  whether  it  be  a  discretionary  one,  or  one  of  a  purely 
ministerial  character.^  Indeed  the  cases  of  this  class  refuse  to 
attempt  a  discrimination  between  those  duties  of  the  governor 
which  are  governmental  or  political  in  their  character  and  those 
which  are  ministerial.  Between  these  there  is,  it  is  said,  no  very 
clear  and  palpable  line  of  distinction,  **  and  if  we  should  under- 
take to  draw  one,  and  to  declare  that  in  all  cases  falling  on  one 
side  the  line  the  governor  was  subject  to  judicial  process,  and  in 
all  falling  on  the  other  he  was  independent  of  it,  we  should  open 
the  doors  to  an  endless  train  of  litigation,  and  the  cases  would 


Minn.  1;  State  «.  Governor,  89  Mo. 
888;  State  «.  Price,  1  Dutch.  (N.  J.) 
831;  Hartranft'8  Appeal,  85  Penn.  St. 
488;  Martin  «.  Ingham,  88  Kans.  641; 
State  9.  Johnson,  28  La.  Ann.  932; 
State  e.  Moffltt,  6  Ohio  858;  Miles  «. 
Bradford,  22  Md.  170;  State  «.  Cham- 
plin,  2  Bail.  (S.  C.)  220;  Houston, 
&c.  Co.  V.  Randolph,  24  Tex.  817. 

1  Hawkins  v.  Governor,  1  Ark.  670, 
80  Am.  Dec.  846;  State  «.  Warmoth, 
22  La.  Ann.  1,  2  Am.  Rep.  712;  Mau- 
ran  v.  Smith,  8  R.  1. 192.  5  Am.  Rep. 
664;  State  e.  Warmoth,  24  La.  Ann. 
851, 18  Am.  Rep.  126;  People  v.  Gov- 


ernor, 29  Mich.  820, 18  Am.  Rep.  89; 
Jonesboro,  &c  Turnpike  Co.  «. 
Brown,  8  Bazt  (Tenn.)  490,  85  Am. 
Rep.  718;  Vicksburg,  Ac.  R.  R  Co. 
V.  Lowry,  61  Miss.  102.  48  Am.  Rep. 
76;  State  «.  Drew,  17  Fla.  67;  Lowe. 
Towns,  8  Ga.  860;  People  e.  Bissell, 
19  HI.  229;  People  e.  Yates,  40  HI. 
126;  People  e.  Cullom,  100  HL  472; 
Dennet  e.  Gk)vernor,  82  Me.  508;  Rice 
e.  Austin,  19  Minn.  103, 18  Am.  Rep. 
880;  Western  R.  R  Ca  s.  DeGraff. 
27  Minn.  1;  State  e.  Governor,  89 
Mo.  888;  State  «.  Price,  1  Datch.  (N. 
J,)88L 
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be  nnmeroas  in  which  neither  the  governor  nor  the  parties 
woald  be  able  to  determine  whether  his  conclasion  was,  under 
the  law,  to  be  final,  and  the  courts  woald  be  appealed  to  by  every 
dissatisfied  party  to  subject  a  co-ordinate  department  of  the  gov- 
ernment to  their  jurisdiction.  However  desirable  a  power  in  the 
judiciary  to  interfere  in  such  cases  might  seem  from  the  stand- 
point of  interested  parties,  it  is  manifest  that  harmony  of  action 
between  the  executive  and  judicial  departments  would  be  directly 
threatened,  and  that  the  exercise  of  such  power  could  only  be 
justified  on  most  imperative  reasons."' 

In  accordance  with  these  views  it  has  been  either  expressly 
decided  or  tacitly  assumed  that  mandamus  will  not  be  issued  to 
the  governor  to  compel  him  to  issue  a  commission  to  a  public 
officer  alleged  to  be  entitled  to  it;'  or  to  issue  or  deliver  the 
bonds  of  the  State  to  persons  who  allege  that  they  are  by  law 
entitled  to  receive  them ;  ^  or  to  canvass  votes  and  declare  the 
applicant  elected ;  *  or  to  deposit  a  bill  in  the  office  of  the  secre> 
tary  of  state  ; '  or  to  call  an  election  ; '  or  to  make  requisition 
npon  the  state  treasurer  for  the  payment  of  funds;  ^  or  to  make 
a  certificate  that  public  work  has  been,  as  is  admitted,  performed 
according  to  contract ;  *  or  to  execute  and  deliver  a  deed  of  lands 
to  persons  claiming  a  right  to  them ;  *  or  to  subscribe,  in  the 
name  of  the  State,  to  stock  in  a  corporation  in  pursuance  of  an 
act  of  the  legislature ;  ^  or  to  convene  a  court-martial.^ 

§  956.  Same  Sul]gect— Authorities  permitting  its  Use. — But, 
on  the  other  hand,  it  is  held  by  a  large  number  of  cases,  if  not 
by  the  weight  of  authority,  that  where  a  positive  duty  of  a  merely 
ministerial  character  is  imposed  upon  the  governor,  its  perform- 

I  F^r  Oooust,  J.  in  People  v.  Gov*         •  People  v.  CuUom,  100  111.'' 478. 
emor,  20  Mich.  820,  18  Am.  Rep.  89.         f  YickBburg,  &c.  R.  R  Co.  «.  Low- 

>  Hawkins  «.  Governor,  1  Ark.  570,      ry,  61  Miss.  102,  48  Am.  Rep.  76. 

88  Am.  Dec.  846;  State  «.  Drew,  17  •  People  «.  GoYenior,29  Mich.  820, 

Fla.  67;  Low  «.  Towns,  8  Ga.  860;  18  Am.  Rep.  89. 

Stete  «.  Governor,  89  Mo.  888.  •  Rice  «.  Austin,  19  Minn.  108,  18 

>  Jonesboro,  &c.  Turnpike  Co.  «.  Am.  Rep.  880. 

Brown,  8  Baxt.  (Tenn.)  490,  85  Am.  **  State  e.  Warmoth,  24  La.  Ann. 

Rep.  718;  People  «.  Bissell,  19  III  851, 18  Am.  Rep.  126. 

229.  "  Mauran  «.  Smith,  8  R.  L  192,  S 

•  Dennett «.  Governor,  82  Me.  508.  Am.  Rep.  564. 

>  People  9.  Yates,  40  Bl.  126. 
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ance  may  be  enforced  by  mandamas  in  the  same  manner  m 
against  any  other  public  officer/  A  ministerial  act  in  this  con- 
nection has  been  well  defined  to  be  ^^  one  which  a  pablic  officer 
or  agent  is  reqaired  to  perform  apon  a  given  state  of  facta,  in  a 
prescribed  manner^  in  obedience  to  the  mandate  of  legal  aatfaor 
ity,  and  without  regard  to  his  own  judgment  or  opinion  ooncem- 
ing  the  propriety  or  impropriety  of  the  act  to  be  performed." ' 

'^  It  will  be  readily  admitted,"  it  is  said  in  one  case,  ^that  the 
courts  cannot  control  any  executive  act  of  the  governor,  or  any 
executive  power  conferred  upon  him.  But  may  they  not  con- 
trol ministerial  power  wherever  placed  f  Is  not  ministerial 
power  always  inferior  to  judicial  power,  and  subject  to  judicial 
control  ?  The  recipient  of  ministerial  power  exercises  no  judg- 
ment, no  discretion,  but  is  simply  bound  to  obey  the  law  under 
a  given  state  of  facts;  and  to  construe  this  law,  and  to  ascertain 
these  facts,  are  peculiarly  within  the  province  of  the  courts.  If 
an  applicant  for  relief  on  the  ground  of  the  refusal  to  exercise 
or  the  wrongful  exercise  of  ministerial  power  by  the  governor 
has  no  remedy  in  the  courts,  then  he  has  no  remedy  at  all.  The 
remedy  of  impeachment,  and  the  remedy  of  subsequent  elec- 
tions, suggested  by  some  of  the  courts,  may  be  a  remedy  to  the 
public  in  general,  but  it  cannot  be  a  remedy  to  an  individual  snf- 
ferer  for  injuries  or  loss  in  person  or  to  his  property .**  • 

In  accordance  with  such  views  it  has  been  held  that  the  gover- 
nor may  be  compelled  by  mandamus  to  perform  a  positive  duty 
of  a  ministerial  character,*  as  to  accept  a  bond  and  draw  an 
order  upon  compliance  with  fixed  conditions;*  or  to  sign  and 
issue  a  patent  for  lands  to  one  lawfully  entitled  to  it ;  *  or  to 


>  Harpendingv.  Haight,  89  Cal.  189, 
2  Am.  Rep.  432;  Middleton  v,  Lowe, 
80  Oal.  596;  Tennessee  R.  R  Co.  v. 
Moore,  86  Ala.  871;  Wright  «.  Nel- 
son, 6  Ind.  496;  Baker  v.  Kirk,  88 
Ind.  517;  Gray  o.  State,  72  Ind.  567 
Magruder   9.   Swann,   25    Md.    178 
Qroome  «.  Gwinn,  48  Md.  572;  Cham 
berlain  «.  Sibley,  4  Minn.  809;  Chu 
maserov.  Potts,  2  Mont.  242;  Wallv, 
Blasdel,  4  Ker.  241;  Cotten  «.  Ellis 


7  J(»e8  (N.  C.)  L.  645;  Stote  «.  Oluue, 
5  Ohio  St.  528. 

s  Per  YALBNTnTB,  J.  ia  Martin  fi 
Ingham,  88  Kans.  641,  651. 

'  Per  YALsnTiNB,  J.  in  Martia  n 
Ingham,  88  Kans.  641,  653. 

«  Martin  «.  Ingham,  88  Kans.  641. 

*  Tennessee,  Ao.  R.  R.  Co.  e.  Moore, 
86  Ala  871. 

•  WaU  «.  Blasdel,  4  Nev.  241;  Mid- 
dleton  t.  Low,  80  Oal.  5B& 
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aathentioate  a  Btatate  bb  reqaired  by  law;  *  or  to  issue  a  oommi»- 
sion  to  an  officer  entitled  to  receive  it ; '  or  to  deliver  *  or  pay  ^ 
bonds  in  oonformity  to  a  statnte ;  or  to  oanyass  a  vote  as  was  his 
duty ;  *  or  to  issne  a  warrant  for  salary  to  one  having  a  clear 
right  to  demand  it ;  *  or  to  issne  a  proclamation  that  a  corpora- 
tion was  entitled  to  do  business.^ 


2.    Other  State  Officers. 

§  957.  Uee  to  enforce  ministerial  but  not  disoretlonary 
J>utie8. — ^Tbe  authority  of  courts  to  control  the  action  of  other 
State  officers  by  mandamus  has,  in  some  States,*  been  entirely 
denied;  but  the  better  opinion  seems  clearly  to  be  that  while 
the  courts  will  not  undertake  to  control  the  exercise  of  judg- 
ment or  discretion/  nor  compel  the  performance  of  doubtful  or 
uncertain  duties,  they  may,  by  this  writ,  enforce  the  perform- 
ance by  State  officers  of  ministerial  duties  which  the  law  clearly 
imposes.* 

§  958.  !•  To  Beoretary  of  State — Thus  the  writ  will  issue 
against  the  secretary  of  state  to  compel  the  performance  of  a 
clear  duty  of  a  ministerial  nature,  as  to  furnish  a  copy  of  the 
laws  for  publication,^  or  to  authenticate  a  commission  duly 
granted,'*  or  to  revoke  a  license  issued  to  a  foreign  corporation 
but  which  has  been  clearly  forfeited,^  or  to  issue  a  certificate  of 


1  Harpendlng  «.  Haigbt»  80  OaL  189, 
t  Am.  Bep.  432. 

t  Wright  «.  Nelson,  6  Ind.  496; 
Baker  9.  Kirk,  88  Ind.  517;  Magra- 
der  9.  Bwann,  25  Md.  173;  Groome  v. 
Gwinn,  48  Md.  572. 

•  Chamberlain  «.  Sibley,  4  Minn. 


«  Gray  v.  State,  72  Ind.  667. 

•  Chumasero  e.  Potu,  2  Mont.  242. 

•  Ck>tteii  9.  BUis,  7  Jones  (N.  0.) 
Ii.545. 

V  State  e,  Ohaae,  5  Ohio  St.  528. 

•  Commonwealth  «.  WickerBham,90 
Penn.  St.  811;  Chalk  e.  Darden,  47 
Tex.  438;  Galveston,  Ac.,  Co.  fi 
Gross,  47  Tex.  428;  Bledsoe  v,  Inter- 
oational  R.  R    Co.,  40  Tex.    687; 


Railroad  Co.  e.  Randolph,  24  Tex. 
817.  See  also  State  %  Braden,  — 
Minn.  — .  41  N.  W.  Rep.  817. 

•  State  e.  Gregory,  88  Mo.  128,  68 
Am.  Rep.  565;  State  e.  State  Medical 
Board,  82  Minn.  824»  50  Am.  Rep. 
575. 

1*  Martin  e.  Ingham,  88  Kans.  641; 
State  9.  Doyle  ,40  Wis.  175,  220;  State 
e.  Wrotnowski,  17  La.  Ann.  156; 
State  9,  Houston,  40  La.  Ann.  898,  8 
Am.  St  Rep.  582. 

"  State  9.  Barker,  4  Kans.  879. 

»  State  9.  Wrotnowski,  17  La.  Ann. 
156. 

'•State  f.  Doy]^  40  Wis.  175,  and 
220. 
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dection  to  one  entitled  to  it,'  or  to  certify  an  aoeonntas  reqained 
by  law.*  Bat  it  will  not  issne  to  compel  Iiim  to  certify  as  a  law 
that  which  he  does  not  officially  know  to  be  sncb/  or  to  promnl- 
gate  a  law  whose  validitj  and  anthentioitj  are  in  grave  doabt* 
or  to  issue  a  patent  which  it  is  the.  duty  of  the  governor  to  issoe,* 
or  to  compel  him  to  receive  materials  nnder  a  contract  which  the 
State  has  repudiated.' 

§  959.  2.  To  State  Treasurer. — ^The  same  general  principles 
apply  to  the  state  treasurer.  Thus  the  writ  may  be  granted  to 
compel  the  performance  of  a  clear  and  imperative  duty,  as  to 
issue  bonds  of  the  State  to  a  railway  which  has  complied  with 
the  requirements  entitling  it  to  them,'  or  to  pay  warrants  where 
there  is  no  question  as  to  his  duty/  or  to  surrender  to  a  mnnid- 
pality  bonds  deposited  by  it  and  of  which  it  is  entitled  to  a 
return/  or  to  accept  in  payment  of  taxes  the  amount  legally 
due.** 

But  the  writ  will  only  be  issued  where  the  duty  is  nnqnestioih 
able  and  clearly  defined,*^  and  it  will  not,  therefore,  be  granted  to 
compel  payment  of  funds  in  the  absence  of  the  necessary  appro- 
priation, "  or  of  an  indispensable  special  act  authorizing  it,"  nor 
where  he  has  been  forbidden  by  the  legislature  to  make  the  pay- 
ment,** nor  where  the  fund  from  which  payment  is  required  is 
exhausted.^ 

So  the  writ  will  not  be  issued  to  compel  payment  where  the 
treasurer  is  required  to  investigate  and  decide  upon  the  merits 
of  the  claim  before  payment  and  has  decided  against  it.'* 

§  960.    8.  To  State  Auditor. — ^ITpon  the  same  principles,  an 


« State  e.  Lawrence,  8  Kane.  OSL 

•  State  t.  Secretary  of  Sute,  88  Mow 
SOS. 

•People  fi  Hatch.  88  ni.  S. 

4  State  a  Dedonde,  97  La.  Ann.  71. 

•Crane  «.  Secretary  of  State,  61 
IficlLlSS. 

•Bsople  a  Secretary  of  State,  68 

HI  9a 

vNorthweBtem,  Ac,  R  R  Ck>.  a 
JenUne^  65  N.  C.  178. 

•SUte  a  Dabnclet,  96  La.  Ana. 
197. 


•Bay  City  a  State  Treaemer,  » 
Wch.  499;  LaCrange  a  State  Treu- 
nrer,  94Mich.468. 

^Staftea  Franci8,98  Kaaa  496. 84 
Id,  750. 

uBreder  a  Batler,  60  Mich.  40. 

u  Weston  e.  Dane,  61  Ma  461. 

B  State  a  Bishop,  «9  Mo.  604. 

>*Wason  e.  Jenkins,  79  K.  a  6. 

»  Hnir  a  KimhaD,  89  Ind.  411 ;  Stilt 

a  State  Treasorer,  88  La.  Aaa  17t 
»LoaiflianaCoUccea  State  Trcii^ 
nnr,  9La  891 
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auditor  of  state  may  be  compelled  by  mandamus  to  issue  orders 
and  warrants  in  payment  of  salaries  and  other  claims  against  the 
State  'where  the  right  to  sach  payment  is  clearly  fixed  or  ascer- 
tained,^ or  to  famish  bank  notes  to  a  bank  which  has  complied 
with  all  the  requirements  of  the  law/  or  to  make  a  conveyance 
of  lands  to  one  legally  entitled  thereto,'  or  to  advertise  for  bids 
for  doing  public  work;*  or  to  reject  taxes  unlawfully  levied.* 

Sat  it  will  not  be  granted  to  compel  payment  of  an  unlawful 
charge/  nor  where  there  is  no  money  appropriated  out  of  which 
it  can  be  paid/  nor  where  the  matter  in  controversy  is  one  left 
to  his  discretion/ 

§  961.  4.  To  Attomey-GeneraL — Mandamus  will  not  issue  to 
control  the  discretion  of  the  attorney-general,  as  in  determining 
whether  or  not  to  institate  proceedings  in  qtw  warranto.* 

§  962.  5.  To  Oommiasionar  of  Xnaoranoe. — The  transaction 
of  the  insurance  business  in  most,  if  not  all,  of  the  States  is  now 
regulated  by  express  statutes  which  usually  create  an  insurance 
department  or  bureau  in  charge  of  a  special  superintendent  or 
cotnmiaaioner,  whose  license  or  authority  is  necessary  to  enable  a 
Gompany  to  transact  business.  These  provisions,  while  similar  in 
their  general  character  and  purpose,  vary  greatly  in  the  details 
of  their  enforcement. 

Where,  under  the  statutes  applicable  to  a  particular  case,  the 
regulation  of  the  business  or  the  granting  of  a  license  is  a  mat- 
ter entrusted  to  the  discretion  of  the  commissioner  or  superin- 
tendent, he  may,  as  in  other  cases,  be  compelled  to  act,  but  he 


*  People  t.  Schuyler,  79  N.  Y.  189; 
Smith  a  Strobach,  50  Ala.  463; 
Bryan  v.  Cattell,  16  Iowa  588;  State 
•.  Gamble,  18  Fla.  9;  Danley  «• 
Whiteley,  14  Ark.  687;  People  e. 
Audltor-GeDeral,  9  Mich.  141;  La- 
chance  «.  Auditor-General,  —  Mich. 
— ,  48  N.  W.  Rep.  1005. 

•Citiaens'  Bank  v.  Wright,  6  Ohio 
8t.  818. 

•McCulloch  e.  Stone,  64  Miss.  878. 

•Ayrese.  Auditon.  43  Mich.  433. 

'People  %  Auditor-General,9 Mich. 
184. 


•  People  CL  Hatch,  88  IlL  9. 
^Sute  t.  Jumel,  81  La.  Ann.  143. 

•  Ambler  e.  Auditor  General,  88 
Mich.  746;  Houghton  County  e. 
Auditor-General,  86  Mich.  371;  Peo- 
ple p,  Adam,  8  Mich.  437.  See  also 
Ottawa  Buperviaors  v.  Auditor-Gen- 
eral,  69  Micli.  — . 

•  People  e.  Attorney-General,  41 
Mich.  738;  People  «.  Attorney-Gen- 
eral, 33  Barb.  (N.  Y.)  114;  People  e. 
Fairchild,  67  N.  T.  884.  See  Coon  e. 
Attorney-General,  43  Mich.  65. 
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will  not  be  compelled  to  act  in  any  particnlar  way,  nor  Dvill  lii» 
lawful  discretion  in  granting,  refnsing  or  revoking  authority  to 
do  basiness  be  controlled  by  mandamus.^  Where,  however,  the 
granting  of  the  license  is  a  mere  ministerial  duty,  to  be  per- 
formed npon  fixed  conditions,  mandamns  will  lie." 

If  the  aathority  to  revoke  a  license  is  to  be  exercised  after 
certain  proceedings  and  hearings  are  had  as  provided  by  law,  it 
can  be  exercised  only  when  these  conditions  have  been  complied 
with.' 

8.     To  County  Officers. 

§  963.  In  general — The  same  general  principles  apply  also 
to  the  varioas  officers  of  counties, — ^the  writ  being  granted  to 
compel  the  performance  of  clear  and  specific  ministerial  datiea^ 
and  denied  to  control  discretion  or  to  enforce  doubtful  or  nnoer- 
tain  rights.    Thus — 

§  964  1«  To  County  Treasurer.— The  writ  will  go  to  the 
county  treasurer  to  require  him  to  pay  other  officers  their  salar- 
ies and  fees  as  provided  by  law;^  to  pay  orders  and  warrants 
properly  drawn  upon  him  for  the  payment  of  debts  and  demands 
against  the  county ; '  to  require  him  to  keep  his  office  at  the 
county  seat;*  to  assign  tax  certificates  to  a  purchaser  entitled  to 
them ;  ^  to  require  him  to  pay  over  to  the  proper  local  officers 
the  amount  of  liquor  taxes  to  which  by  law  they  are  entitled  ;* 
to  compel  him  to  permit  a  citizen  having  an  interest  therein  to 
inspect  liquor  dealers'  bonds^deposited  in  his  office  ;*  or  to  require 
him  to  pay  a  judgment  against  the  county.'* 


^Insurance  Company  «.  Wilder,  40 
Ea]i8.661. 

tBee  Employers'  Assnr.  Co.  «. 
Commissioner  of  Insurance,  04  Mich. 
614;  Hartford  Fire  Ins.  Co.  «.  Com- 
missioner of  Insurance.  70  Mich.  •— , 
14  West  Rep.  682. 

s  National  Life  Ins.  Co.  ti  Commis- 
tioner  of  Insurance,  25  Mich.  821. 

4  Baker  «.  Johnson,  41  Me.  15; 
People  e.  Bdmonds,  16  Barb.  (N.  Y.) 
628;  State  «.  Ocean  Co.  48  N.  J.  L. 
70;  State  e.  Orleans  Judge.  88  La. 
Ann.  48. 


•  State  e.  Philbrick,  —  N.  J.  — ,  8 
Atl.  Rep.  122;  School  District  «. 
Root,  61  Mich.  878;  Byington  o. 
Hamilton,  87  Kans.  758;  Port  Huron 
«.  Runnells,  57  Mich.  46;  Hon  «. 
State,  89  Ind.  249;  State  e.  Roderick, 
28  Keb.  505. 

•Rice  9.  Shay,  48  Mich.  880. 
V  State  e.  Magill,  4  Eans.  415. 
•East   Saginaw  «.  County  Treas- 
urer, 44  Mich.  278. 

•  Brown  «.  County  Treasurer,  54 
Mich.  182,  52  Am.  Rep.  800. 

>•  Brown  e.  Crego,  82  Iowa  488. 
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Bnt  he  can  not  be  compelled  to  paj  without  the  proper  war- 
rant ;  ^  nor  to  pay  a  warrant  issued  without  authority  of  law,"  or 
for  a  demand  not  legally  chargeable  against  the  county/  or 
allowed  by  a  body  having  no  authority/  or  obtained  through 
fraud/ 

Where  mandamus  is  sought  to  require  the  payment  of  specific 
funds,  it  must  be  shown  that  they  have  come  into  the  treasurer's 
possession/ 

§  965.  2.  To  County  Clerk. — So  the  derk  of  the  county,  who 
IB  usually  clerk  of  the  courts  also,  will  be  compelled  to  perform 
ministerial  duties,  such  as  to  receive  and  file  papers  which  by  law 
are  to  be  filed  in  his  office/  or  to  approve  of  bonds  wliere  no  dis- 
eretion  is  to  be  exercised/  or  to  issue  process  to  a  party  entitled 
to  it,*  or  to  permit  inspection  of  his  records  to  a  person  having  a 
special  interest  therein,'*  or  to  furnish  copies  thereof  upon  lawful 
demand,^  or  to  issue  a  certificate  of  election  to  one  by  law  entitled 
to  receive  it,"  or  to  transfer  the  proper  records  to  a  new  county." 

But  the  writ  will  not  be  granted  to  compel  the  issuing  of  a 
certificate  of  election  where,  if  issued,  it  would  give  no  substan- 
tial relief,'^  nor  to  compel  the  approval  of  bonds  where  the  ques- 
tion is  one  confided  to  the  discretion  of  the  clerk,^  though  he 
may  be  compelled  to  pass  upon  it,*'  nor  to  make  a  transcript  of 
a  record  where  the  party  has  another  adequate  remedy  by  writ 
of  error,"  nor  to  issue  process  where  the  right  to  it  is  doubtful.^ 

So  the  writ  will  go  to  compel  the  clerk  to  call  an  election 


1  People  «.  Fogg,  11  Cal.  851. 

s  Honea  «.  Monroe  County,  63  Miss. 
171. 

<  Keller  «.  Hyde,  20  Cal.  608. 

« People  «.  Lawrence,  6  Hill  (N.T.) 
844.  Bee  also  Mead  «.  County  Treas- 
urer, 86  Mich.  416. 

•  People  ••  Wendell.  71  N.  Y.  171. 

•  Minneapolis,  &c,  Rj.  Co.  «. 
CouDty  Treasurer,  —  Iowa  — ,  89  N. 
W.  Rep.  860. 

1  People  «.  Fletoher,  2  Scam.  (111.) 
482. 

•  Ooliek  9.  New,  14  Ind.  98,  77  Am. 
Dec  49. 


•  Attorney-General  v.  Lum,  2  Wis. 
507;  People  v.  Loucks,  2d  Cal.  08. 

'*  State  «.  Hoblitxelle,  86  Mo.  620. 

"  State  t.  Meagher,  67  Yt.  898. 

'•People  t.  Rives,  27  111.  242. 

*'Hooten«.  McEinney,5  Nev.  194. 

'*  Sherburne  v.  Hom,46  Mich.  160. 

>*  Swan  «.  Gray,  44  Miss.  89& 

'*  Mobile  Ins.  Co.  «.  Cleveland,  76 
Ala.  821. 

*' State  ei  Engleman,  45  Ma  27. 
See  also  Wright  «.  Clark,  48  Mich. 
642. 

>•  Hall  e.  Stewart,  28  Kans.  806. 
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where  his  daty  is  clear/  but  not  where  it  wonld  be  nnavtiling 
as  where  no  election  districts  have  been  established.' 

§  966.  8.  To  Beoordersof  Deeds. — So  the  writ  will  be  iesn^ 
to  compel  a  recorder  of  deeds  to  perforin  ministerial  acts,  such 
as  to  record  a  conveyance  la wf ally  entitled  to  record,*  to  permit 
an  inspection  of  the  records  by  a  person  having  a  special  interest 
in  particular  instruments  or  chains  of  title;*  or  to  permit  the 
recorder  of  a  new  connty  organized  out  of  the  old  to  make  tran- 
scripts of  such  of  the  records  as  relate  to  the  new  county.' 

But,  as  has  been  seen,  it  will  not  be  granted  to  compel  the 
officer  to  permit  abstracts  of  all  the  records  of  his  office  to  be 
made  for  the  purpose  of  private  gain,*  nor  to  discharge  a  mort- 
gage  of  record  where  the  facts  in  regard  to  the  right  are  in  con- 
troversy ; '  nor  to  record  a  deed  which  was  delivered  to  him,  not 
in  an  official  capacity,  but  in  €9eroWy^  nor  to  erase  a  tax  sale  be- 
fore final  judgment  as  to  its  validity.* 

§  967.  4.  To  Sheril&i. — Mandamus  will  also  be  granted  to 
compel  a  sheriff  to  perform  definite  and  positive  duties,  as  to 
keep  his  office  at  the  county  seat;  **  to  appoint  appraisers^  and 
cause  appraisal  to  be  made^  in  order  that  exemptions  may  be 
selected ;  to  make  a  sale  of  mortgaged  lands  in  one  parcel ; "  to 
imprison  a  defendant  when  necessary  to  compel  him  to  secure 
the  relator  the  relief  to  which  he  is  entitled;^  to  execute  and 
deliver  a  deed  of  lands  sold  by  him  to  the  purchaser  though  he 
has  previously  made  a  deed  of  the  same  land  to  another;  *  to  exe 
cute  and  serve  proper  process  ;^  or  to  permit  a  prisoner  to  see  and 
consult  with  his  counsel.*' 


I  State  «.  Ware,  18  Oreg.  880. 

•  State  «.  Bmery,  20  Neb.  801. 

•  Strong's  Case,  Kirby  (Conn.)  845; 
Ex  parts  Qoodell,  14  Johns.  (N.  Y.) 
825. 

4Boylan  «.  Warren,  80  Kans.  801, 7 
Am.  St.  Rep.  551;  see  ante,  %  788. 

•  State  «.  Meadows,  1  Kans.  90. 

•  See  an<tf,  g  789. 

1  People  ».  Miller,  48  Hun  (N.  Y.) 
468 

•  People  e.  Curtis.  41  Mich.  723. 

•  Stote  e.  Batt,  40  La.  Ann.  582. 


»  State  «.  Walker,  6  S.  a  288. 

"  People  e.  McClay ,  2  Neb.  7. 

»Pudney  v.  Burkhart,  e2  Ind.  179. 

I*  Morris  «.  Womble,  80  La.  Abd. 
1812. 

>«  Waite«.Wa8hington,44Mich.88a 

**  People  e.  Fleming,4  Denio  (N.  Y.) 
187. 

'•North  Pacific  R.  R.  Ck>.  «.  Gard- 
ner, — ,  21  Pac.  Rep.  785;  Fremontc 
Grippen,  10  Cal.  212,  70  Am.  Dec.  71L 

"  People  ».  Risley.  86  How.  Pr.  (K. 
Y.)67. 
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Bat  the  writ  will  not  be  issned  to  compel  the  sberifi  to  perform 
doubtful  duties  or  unlawful  acts^  as  to  issue  a  deed  or  serve  a 
writ  in  favor  of  one  whose  right  to  it  is  in  dispute  *  or  to  insert 
in  the  deed  recitals  contradicted  by  his  return.'  Neither  will 
it  issue  where  the  party  has  another  adequate  remedy  at  law, 
and  for  this  reason  mandamus  to  compel  a  sheriff  to  levy  an  exe- 
cution has  been  refused.' 


4.     To  County  and  oth&r  Boards  and  Bodies. 

§  968.  Granted  to  require  Feifbrmanoe  of  ministerial  Duties, 
but  not  to  oontrol  Discretion. — ^The  same  principles  apply  to 
official  boards  and  bodies  as  to  individual  officers, — the  perform- 
ance of  dear  and  definite  duties  of  a  ministerial  nature  will  be 
compelled,  but  discretion  will  not  be  interfered  with  nor  will 
doubtful  or  uncertain  duties  be  required. 

Thus  the  writ  will  be  granted  against  a  board  of  supervisors, 
auditors  or  freeholders  to  compel  them  to  draw  an  order  or  war- 
rant for  the  payment  of  an  allowed  claim/  to  deliver  the  warrant 
to  the  person  entitled  to  it/  to  apportion  according  to  law  a  tax 
to  be  raised/  to  spread  upon  the  tax  rolls  a  sum  required  to  be 
raised  by  taxation/  to  allow  a  claim  in  regard  to  which  they  have 
no  discretion/  to  admit  a  person  whose  right  to  a  seat  has  been 
duly  determined/  to  provide  for  the  payment  of  a  credit  due  to  a 
township  transferred  to  another  county,^  to  levy  a  tax  to  pay  a 
judgment  recovered  against  the  county,"  to  hear  applications  for 
refunding  taxes  illegally  assessed,^  and  to  refund  them  where  the 
right  is  dear,''  to  subscribe  to  stock  in  a  railway  company  where 


>  Williams  «.  8mlth,6  Cal.  91;  State 
•.  Craft,  17  Fla  722. 

•  Hewell «.  Lane,  63  Cal.  218. 

•  Habersham  9.  Bears,  11  Or^. 
481, 50  Am.  Rep.  481.  See  also  State 
9.  Craft,  17  Fla  722. 

« SUte  «.  Titus.  47  N.  J.  L.  SO. 

•  People  «.  Auditors,  6  Mich.  228. 

•  Auditor-General «.  Superrisori,  84 
Hich.  287. 

▼  People  ••  Saperyisors,  80  Mich. 
888. 

•  People  «.  Supervisors,  8   Mioh. 


475;  People  «.  Auditors,  18  Mich. 
28B;  People  «.  Auditors,  82  N.  Y.  80. 

•  Robinson  «.  Saperrison,  49  Mich. 
821. 

^  Higgius  9.  Supervisors,  52  Mich. 
16, 

"  Labette  County  Commissioners  «. 
Moulton,  112  U.  B.  217. 

^'People  e.  Supervisors,  70  N.  T. 
228. 

**  People  9.  Supervisors,  51  N.  Y. 
401. 
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jtbeir  duty  is  plain/  or  to  provide  by  tax  for  the  payment  of 
county  bonds.* 

Bnt  the  writ  will  not  be  granted  to  control  the  lawful  jadg^ 
ment  or  discretion  of  snch  boards  or  bodies  in  fixing  the  compen- 
sation  of  ofScers,*  in  passing  upon  claims  against  the  political 
bodies  which  they  represent,^  in  passing  npon  the  snfficiency  of 
bonds,*  or  in  letting  contracts.* 

So  the  writ  will  not  go  to  reqaire  them  to  audit  a  claim  which 
is  not  properly  a  charge  against  the  county/  nor  to  correct 
assessments  after  the  matter  has  passed  out  of  their  handsy  and 
the  collection  of  the  tax  has  been  begun.* 


5.     To  Municipal  Officers. 

§  969.  In  general*— Mandamus  is  most  often  sought  against 
municipal  officers  when  the  purpose  is  to  enforce,  through  them, 
the  performance  of  some  duty  incumbent  upon  the  municipal 
corporation*  This  subject  is  not  within  the  scope  of  this  treat- 
ise, but  will  be  found  fully  considered  in  the  excellent  works  of 
Judge  Dillon  on  Municipal  Corporations  and  Mr.  High  on 
Extraordinary  Legal  Remedies. 

Some  questions  are,  however,  germane  to  the  present  endeavor. 
Thus— 

§  970.  Granted  to  enforoe  ministerial  Duty  but  not  to  con- 
trol Discretion. — Mandamus  will  go  to  compel  the  mayor  of  a 
city  to  perform  the  ministerial  act  of  signing  a  license  which  has 
been  duly  granted  by  the  proper  authorities ;  *  or  to  order  an 
election,  where  the  facts,  which  make  it  his  duty  to  do  so,  exist  ;'* 


>Napa  Valley  R.  Co.  «.  Supex^ 
visors,  800aL  485. 

s  Robinson  c  8aper7i8or8,  48  Cal. 
858. 

•Ciootte  «.  Wayne  County,  59 
Mich.  509. 

« People  «.  Auditors,  10  Mich.  807; 
Mixer «.  Superrisors,  26  Mich.  422; 
Videto  «.  Supenrisors,  81  Mich.  116; 
Barry  County  «.  8upervi8or8,  88 
Mich.  497;  Clark  v.  Superrlson,  88 
Mich.  658;  People  «.  Johnson,  17 
Cal.  805. 


*  Arapahoe  Ooun^  «.  Orotty,  9 
Colo.  818. 

•State  «.  McOrath,  91  Mo.  886; 
Mayo  «.  Commissioners,  141  Masa. 
74;  Hanlin  «.  Charles  City,66  Iowa  69. 

V  People  «.  Auditors,  72  N.  Y.  810. 

•Life  Ins.  Co.  «.  Buperrisors,  24 
Barb.  (N.  Y.)  166. 

•  Braconier  t.  Packard,  186  Mua. 
50. 

'•  Sansom  v.  Mercer,  68  Tex.  488, 8 
Am.  St.  Rep.  505. 
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or  to  deliver  the  corporate  seal  of  the  corporation  to  his  sncces- 
6or ;  ^  to  issae  bonds  in  payment  for  land  condemned ; '  or  to 
appoint  commissioners  for  the  performance  of  a  public  dnty  as 
provided  by  statute. ' 

Bnt  the  writ  will  not  be  granted  to  control  the  discretionaiy 
powers  vested  in  the  mayor/  nor  where  there  is  an  ample  remedy 
at  law.* 

So  the  writ  will  issne  to  compel  municipal  officers  to  enforce 
the  city  ordinances,*  or  to  compel  the  municipal  treasurer  to  pay 
proper  orders  and  warrants.^ 

6.     To  Taming  Officern. 

g  971.  Lies  to  compel  Levy  of  Tax  to  pay  estabUshedGlaims. 
*-8o  it  is  well  settled  that  mandamus  will  be  granted  to  compel 
the  proper  officers  of  municipal  corporations,  such  as  conntiee, 
cities  and  townships,  to  levy  a  tax  to  provide  for  the  payment 
of  established  claims  against  the  municipality,  as  to  pay  munici- 
pal bonds,  warrants  and  orders  and  to  pay  judgments  rendered 
against  it* 

Bat  the  writ  will  not  be  granted  where  the  right  is  not  olesT 
or  established,  and  the  municipality  has  not  been  heard.* 


•  People  «.  Kilduff,  15  III  402,  SO 
Am.  Dec.  760. 

t  Duncan  fi.  Mayor,  8  Bush  (Ey.) 

0& 

•  Mayor  e.  State,  4  Oa.  26. 

4  Commonwealth  «.  Henry,  40PeDn. 
8t.S80. 

•  FMple  e.  Wood,  86  Barb.  (N.  T.) 
668. 

f  State  9.  Francis,  06  Mo.  44. 

« State  «.  Boderick,  28  Neb.  606; 
Byington  n  Hamilton,  87  Kans.  758; 
Port  Huion  n  Runnells,  67  Mich.  46; 
Hon  9.  State,  80  Ind.  240;  School 
District «.  Root,  61  Mich.  878. 

•Walkley  «.  Muscatine,  6  Wall. 


(U.  S.)  481 ;  Riggs  «.  Johnson  County, 
Id,  166;  Weber  «.  Lee  County,  Id. 
210;  United  States  «.  Keokuk,  Id. 
614;  Amy  «.  Des  Moines  County  So- 
perrisors,  11  Wall.  (U.S.)  186;  Qreen. 
field  «.  SUte,  118  Ind.  607;  SheUey  si 
Sl  Charles  County,  80  Fed.  Rep. 
608;  Deere  e.  Rio  Grande  County,  8a 
Fed.  Rep.  828;  State  «.  Rabway,  40 
N.  J.  L.  884;  Stote  s.  JacksonTille,  29 
Fla.  21 ;  Harshman  «.  Knox  County, 
122  U.  8.  806;  Lehigh  Coal  Co.'s  Ap- 
peal, 112  Penn.  St.  860. 

•  Cassatt  e.  Barber  County,  80  Eana. 
606. 
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7.    To  SohoU  Officers. 

§  979.  Ues  to  oompel  Ferfomuuioe  of  Duty. — ^M andamas  is 
frequently  resorted  to  to  compel  boards  of  trastees  and  other 
officers,  having  charge  of  the  pnblic  schools,  to  perform  their 
legal  duties.  Thus  it  will  be  issued  to  compel  a  school  board  to 
provide  school  facilities  where  this  is  made  their  legal  doty/  and 
to  do  so  and  admit  scholars  therein,  without  discrimination  as  to 
color,"  though,  in  the  absence  of  other  discrimination,  there  is 
no  legal  objection  to  providing  separate  schools  for  colored  schot 
ars,*  or  to  grading  the  scholars  according  to  age  or  attainments;* 
to  compel  the  board  to  reinstate  a  teacher  wrongfully  disdiarged  * 
or  a  scholar  excluded  in  pursuance  of  a  rule  which  the  board  had 
no  authority  to  adopt ; '  to  compel  the  board  to  adopt  the  text- 
books which  the  law  prescribes,^  and,  when  once  adopted,  to 
permit  scholars  to  use  those  books  until  others  are  lawfully 
Adopted  in  their  stead.* 

But  the  writ  will  not  be  granted  where  it  would  be  nnavailing, 
as  to  reinstate  scholars  in  a  term  of  school  which  will  expire 
before  a  hearing  can  be  had,*  or  to  compel  school  to  be  held  in 
the  appointed  place  where  it  has  been  but  temporarily  removed 
and  the  term  has  nearly  expired.^ 

Where  school  officers  are  invested  with  discretionary  powen, 
the  courts  will  not  attempt  to  control  their  discretion,  bnt  it  will 
<iompel  them  to  take  action.^^ 


»  Maddox  «.  Keal,  45  Ark.  121,  55 
Adl  Rep.  540. 

i  Maddox  «.  Neal,  45  Ark.  121,  55 
Am.  Rei>.  540;  People  «.  Board  of 
Education,  18  Mich.  400;  State  «. 
Duffy,  7  Nev.  842,  8  Ant  Rep.  718; 
dark  «.  Directors,  24  Iowa  206; 
Smith  «.  Directors,  40  Iowa  518; 
Dove  «.  School  District,  41  Iowa  689. 

•  Ward  fi  Flood.  48  Gal.  86, 17  Am. 
Rep.  406. 

<  People  «.  Board  of  Education,  18 
Mich.  400. 


•  Gilman  «.  Basaett,  88  Gonn.  298; 
Morley  «.  Power,  5  Lee  (Tenn.)  691. 

•  Perkins  e.  Board  of  Directon,  56 
Iowa  476;  Trustees  «.  People.  67  HL 
803,  29  Am.  Rep.  55. 

T  State  «.  School  Directon,  74  Moi 
21. 

•  State  «.  Board  of  EdacaUon,  85 
Ohio  St  868. 

•  Ohiistman  v.  P^ok,  90  HI.  150. 
>•  Colt  e.  Roberta,  28  Conn.  880. 

"  Oaaa  «.  Blood,  71  Iowa  682;  Bd» 
e.  Templeton,  72  Iowa  687. 
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&     ToMection  Officers. 

§  978.  laieB  to  oompel  Performanoe  of  miniBterial  Duties.— 
It  has  been  already  seen  *  that  mandamnB  is  not  the  remedy  to 
try  the  title  to  pablio  office,  nor  to  compel  admission  to  a  di&- 
pnted  office. 

Sat,  as  has  also  been  seen,  the  officers  of  election  who  are 
charged  with  the  performance  of  ministerial  duties,  as  to  mako 
a  full  and  trne  canvass  of  the  votes,'  or  to  make  retarns  thereof,* 
or  to  declare  the  result,*  or  to  issne  a  certificate  to  the  one  receiv- 
ing the  highest  number  of  votes,*  may  be  compelled  by  mandamos 
to  perform  their  duty. 

Bat  the  writ  will  not  be  granted  to  compel  the  performanoe 
of  datiee  confided  to  their  judgment  or  discretion,*  nor  will  it 
be  granted  before  the  performance  of  the  duty  is  due,  nor  where^ 
if  granted,  it  would  be  unavailing.' 

The  writ  will  lie  to  the  recorder  of  votes  to  require  him  to 
permit  the  lists  of  voters  to  be  inspected  or  copied.* 

9.     To  Jiidioial  Officers. 

§  974.  Judicial  Discretion  not  Interfered  with. — It  has  b^n 
seen  in  a  preceding  section  that  mandamus  will  not  be  issned  to 
control  the  discretion  with  which  any  public  officer  is  by  law 
Invested.    And  this  is  particularly  true  of  that  class  of  offioeia 


>  See  anU,  g  478. 

•  State  «.  Gibbs,  18  Fla.  05,  7  Am. 
Bop.  S88;  Lewis  «•  Commiasionera,  16 
Kana.  lOS,  23  Am.  Rep.  275;  Hudmon 
fi  Slaughter,  70  Ala.  546;  Kisler  «. 
Oameron,  89  Ind.  488;  Clark  «.  Mo- 
Senile,  7  Bush  (Ky.)  523;  State  t. 
Robinson,  1  Kans.  17;  State  «.  Can- 
vaaaer8»  86  Wi8.4d8;  State  «.  Garesche, 
66  Mo.  480;  State  «.  Steams,  11 
KelK  104;  State  ti  Berg,  76  Mo.  186. 

•Stale  9.  Cnronit  Judge*  9  Ala.  888; 
in  r$  Strong,  20  Pick.  (Maaa)  484. 

«  Stile  9.  Gibbe,«18  Fla.  55,  7  Am. 
Rep.  288;  Stale  e.  Garesche,  65  Md. 
480. 


•  People  a  Rlvea,  27  lU.  242;  State 
t.  Lawrence,  8  Kans.  95;  Olark  •• 
McKeniie,  7  Bosh  (Ky.)  528;  Bills  «. 
CommissloDen,  2  Gray  (Man.)  870; 
State  e.  Gibbs,  18  Fla.  55, 7  Am.  Rep. 
288;  In  f  Strong,  20  Pick.  (Mass.) 
484;  People  e.  Hilliard,  29  HI.  419. 

•  Arberrj  «.  Bearers,  6  Tex.  467; 
Mayor  e.  Rainwater,  47  Miss.  547; 
State  e.  Selectmen,  25  La.  Ann.  810. 

V  Peters  t.  Ganyasaerii  17  Kans. 
865. 

•  State  a  Hoblitaelle,  85  Mo.  624; 
Stole  e.  Williams.  —  Mo.  — ,  8  a  W. 
Rep.  771. 
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whose  f  anotions  are  properly  designated  as  judicial.  Whererer, 
therefore,  the  law  has  dothed  an  inferior  oonrt,  magistrate  or 
judicial  officer  with  power  and  dnty  to  act  or  decide  according  to 
his  discretion  or  judgment|  and  wherever  such  court,  magistrate 
or  officer  has  duly  acted  in  reference  to  a  matter  so  intmsted  to 
him  according  to  his  judgment  or  discretion,  mandamus  will  not 
be  granted,  in  the  one  case,  to  control,  direct  or  coerce  that  dis- 
cretion or  jndgment  or  compel  it  to  take  any  particular  action  or 
to  come  to  any  designated  conclusion,  or,  in  the  other  case,  to 
compel  an  alteration,  change  or  revision  of  the  results  to  which 
such  judgment  or  discretion  has  led.' 

§  975.  Judicial  Officer  may  be  compelled  to  act. — But  while 
a  judicial  officer  will  not  be  compelled  to  act  in  any  particalar 
way  or  to  reach  any  designated  conclusion,  and  while  when  he 
has  once  acted  he  will  not  be  compelled  to  act  again  or  alter  his 
decision,  he  cannot  refuse  to  act  at  all  in  a  case  properly  within 
his  jurisdiction,  and  if  he  does,  mandamus  will  be  granted  to 
compel  him  to  act, — ^to  set  him  in  motion,  to  compel  him  to 
exercise  his  judgment  or  discretion  in  reference  to  the  particular 
matter  which  by  law  is  confided  to  it* 

§  976.  Judicial  Officer  may  be  compelled  to  perlbrm  minis- 
terial Acts. — So  where,  as  is  frequently  the  case,  the  law  has 
imposed  upon  a  judicial  officer  the  duty  of  performing  certain 
acts  of  a  ministerial  nature  which  do  not  depend  upon  his  judg- 
ment or  discretion  but  are  absolutely  imposed  by  positive  enact- 
ments, the  performance  of  such  a  specific  duty  may  be  compelled 
as  in  other  cases. 

Thus  a  judicial  officer  may  be  compelled  to  correct  derieal 


'  People  9.  Pratt.  28  Cal.  16(1,  87 
Am.  Dec.  110;  Weeden  «.  Richmond, 
9  R.  1.  128,  08  Am.  Dec  878;  People 
«.  Pearson,  2  Scam.  (IlL)  189,  83  Am. 
Dec  445;  Commonwealth  «.  Boone 
City  Court,  82  Ey.  688;  State  t.  Me- 
gown,  89  Mo.  156;  State  «.  Si.  Louis 
Court  of  Appeals,  87  Mo.  874{  State 
e.  Youngs  84 Mo.  90;  Peoples.  Judge, 
1  Mich.  859;  MaU^  «.  Jadge,  82 


Mich.  190;  Wiley  v.  Judge,  29  Mich. 
487;  Olson  e.  Judge.  49  Mich.  85. 

•  Eb  parte  Mahone,  80  Ala.  49, 68 
Am.  Dec  111;  Weeden  e.  Richmond, 
9  R.  L 128,  08  Am.  Dec  878;  Ptopio 
«.  Bamea,  66  Cal.  594;  State  «.  Web- 
ber. -  Minn.  — ,  87  N.  W.  Rep.  949; 
Lloyd  V.  Judge,  56  Mich.  286;  Locke 
e.  Speed,  62  Mich.  408;  La  Bair  a 
Ofibonu  88  Mich.  818. 
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errors  in  his  record,^  or  to  issue  an  execution/  or  to  sign  a  bill  of 
exeeptionsi'  or  grant  an  appeal/  or  certify  a  cause.' 

10.     To  Legidative  Officers. 


§  977.  Does  not  lie  to  control  legialatiTe  Action. — The  same 
principles  apply  to  the  case  of  legislative  officers.  The  due  per- 
formance of  their  duties  as  such  is  confided  to  their  official  judg- 
ment and  discretion  and,  as  in  the  case  of  other  officers  exercis- 
ing  like  powers,  the  courts  will  not  undertake  to  control  such 
judgment  and  discretion  by  mandamus.  It  will  not,  therefore, 
lie  against  the  speaker  of  the  house  of  representatives  to  compel 
him  to  send  to  the  senate  a  bill  which  he  has  held  not  to  have 
passed  the  house.* 

So  in  the  case  of  lesser  legislative  bodies,  as  of  the  common 
council  of  a  city,  the  writ  will  not  be  granted  to  compel  the 
members  of  the  council  to  attend  the  meetings  of  the  council 
and  perform  their  general  official  duties  regularly.' 

But  the  writ  has  been  granted  to  compel  the  performance  of  a 
purely  ministerial  act,  as  to  require  the  speaker  to  certify  the 
amount  of  mileage  to  which  a  member  is  entitled.* 

11.    To  try  TiOe  to  Office. 

§  978.  Does  not  lie  to  try  Title. — As  has  previously  been 
seen,  mandamus  will  not  lie  to  settle  the  title  to  an  office  as 
between  adverse  claimants,  gruo  warrcbnto  being  the  proper  rem- 
edy.*   But — 

§  979.  Lies  to  instate  one  whose  Title  is  dear. — ^Where  a 
person  holds  an  uncontested  title  to  the  office  or  where  his  title 
has  been  adjudicated  upon  and  finally  established  by  a  compe- 
tent tribunal,  mandamus  may  issue  to  put  him  in  possession.'* 

I  Taylor  9.  Gillette,  82  Conn.  216.  •  Sb  pairU  Echols,  80  Ala.  60Q»  88 

•  State  «.  Difttrict  Court,  49  N.  J.  L.      Am.  Dec  749. 

087.  ^  People  «.  Whipple,  41  Mich.  64a 

•  People  ei  Anthony,  25  lU.  App.         •  Shs  parte  Pickett,  84  Ala.  91. 
582.  •  See  ante,  %  478. 

« State  e.  Allen,  92  Mo.  20.  '*  Mannix  v.  State,  115  Ind.  245, 17 

•  Bennett  e.  McCafteiy,  28  Mo.  App.  K.  E.  Rep.  565;  McOee  «.  State,  108 
82a  lad.  444. 

655 


g  980. 


THB  LAW  OT  OFFIOB8   AND  OFBIGKSS.  [BookY. 


§  980.  Idea  to  restore  Oflioer  wrongltilly  removed. — So  aum- 
damoB  lies  to  restore  an  officer  to  his  offioe  where,  while  haTing 
the  actual  possession  and  nndispnted  right  to  the  samey  he  has 
been  illegally  ousted  therefrom  either  by  removal  or  Bnspension.^ 

§  981.  Ues  to  restore  Insignia  of  Qflaoe. — ^And  the  offi(»r 
may  have  this  writ  in  such  a  case,  for  the  restoration  to  him  of 
the  office-room  with  the  books,  records  and  insignia  of  the  offioe.' 


12.     To  Oampd  DMv&ry  of  Books  and  Papers. 

§  983.  Maadamns  lies  to  oompel  Qffioer  to  deliver  Books 
and  Papers  to  his  Snooessor. — ^Mandamus  is  the  proper  remedy 
to  oompel  an  officer  whose  term  of  office  has  expired  to  deliver 
to  his  successor  the  books,  papers,  seals  and  other  apportenances 
and  insignia  of  the  office.* 


I  MeUker  «.  Neally,  —  Kans.  — , 
SI  Paa  Kep.  906;  A  fart^  Lusk, 
88  Ala.  519;  A  VfiU  Diggs,  69  Ala. 
881;  A  jMffi  WUey,  64  Ala.  996; 
State  VL  Oommon  Ooancil,  9  Wis.  954; 
Stote  a  Jersey  City,  95  N.  J.  L.  586; 
In  rs  Strong,  90  Pick.  (Mass.)  484; 
MUliken  «.  City  Council,  54  Tex.  888; 
Delahantiy  «.  Warner,  75  HI.  185. 

•  MeUker  a  Neally,  —  Eana  — ,  91 
Pao.  Rep.  906;  State  9.  Sherwood,  15 
Minn.  991:  People  «.  Eilduff,  15  EL 


419;  People «.  Head,  95  BL  895;  Tnis- 
teea  «.  Fogg,  78  Ind.  909;  Kelson  a 
Bdwarda,  55  Tex.  889;  Deiahaa^  9. 
Warner,  75  Dl.  185. 

•  People  9.  Kildnfl,  15  m  499^  60 
Am.  Dec.  769;  People  t.  Head,  95 
HI.  899;  Pteple  e.  HlUiard,  99  BL 
410;  Delahanty9.Wamer,75IlL186; 
Huffman  a  Milla.  89  Kana.  577;  State 
9.  Meeker,  19  Neb.  444;  McQee  a 
State,  108.  Ind.  444. 
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CHAPTER  IL 


OP  INJUNCTIONS  AGAINST  PUBLIC  OPPICBRa 


%  068.  Puipoae  of  this  Chapter. 

I.  OF  THB  NATURE  OF  THB  RBMBDT. 

dM.  In  general. 

965.  Does  not  lie  where  there  is  an 
adequate  Remedy  at  Law. 

IL   AGAINST  WHAT  OFFICSKS 
ORAJXTBD. 

986.  Does  not  lie  against  the  Presi- 
dent 

967.  Nor  against  execatlTe  Offloers 

of  Oovemment. 

968.  Whether  lies  against  Qoyernor 

and  other  State  Officers. 

989.  Does  not  lie  against  Judges. 

m.   IH  WBAT  0ABB8  AFFLIOABLB. 

990.  Does  not  lie  to  prevent  Officer 

from  exercicdng  his  legal 
Authority. 


%  991.  Does  not  lie  to  interfere  with 
official  Discretion. 

993.  Will  not  lie  to  restrain  crimi- 
nal Proceedings  or  Enforce- 
ment of  Ordinances. 

998.  Does  not  lie  to  restrain  Pass, 
age  or  Signing  of  Ordi- 
nances. 

991  Does  not  Ue  to  try  Title  to 
Office. 

995.  Writ  granted  to  restrain  ille- 

gal Action  alfecting  priyate 
Rights. 

996.  Writ  lies  to  prevent  illegal 

Expenditure  or  Appropria- 
tion of  public  Punds. 

997.  Lies  to  preyent  Violation  of 

Duty. 
996.  Lies  to  preyent  Remoyal  of 
Office- 


§  988.  Parpose  of  this  Chapter. — In  the  preceding  chapter 
there  has  been  considered  the  remedy  which  the  law  provides 
for  the  purpose  of  compelling  public  officers  to  act,  either  gen- 
erally or  in  a  particular  manner  specifically  pointed  out.*  Occa- 
sion may  arise,  however,  for  producing  the  opposite  result, — that 
of  restraining  action  on  the  part  of  the  officer,  and  for  that  pur- 
pose, the  ordinary  writ  of  injunction  is  the  remedy  which  the 
law  provides. 


OF  THE  KATUBB  OF  THB  REMEDY. 

§  984    In  generaL — The  general  nature  of  the  remedy  by 
injunction  is  so  well  understood  and  so  fully  and  ably  treated  in 
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works  devoted  exdosively  to  that  sabjecty  that  bnt  little  spteo 
need  be  given  to  it  here. 

The  writ  has  been  defined  by  Mr.  High*  as  '^a  judicial 
process,  operating  in  persoivafOy  and  requiring  the  perBon  to 
whom  it  is  directed  to  do  or  to  refrain  from  doing  a  particalar 
thing."  When  granted  to  direct  the  doing  of  an  act,  the  writ 
is  asaally  designated  as  a  mandatory  injunction ;  and  it  is  called 
a  preventive  injunction  when  granted  to  require  the  defendaot 
to  refrain  from  doing.*  It  is  in  the  latter  case,  that  it  is  most 
frequently  applied  to  public  o£Scers;  its  mandatory  fanctions 
being  generally  superseded  by  the  writ  of  mandamus. 

§  985.  Does  not  lie  where  there  la  adeqtiate  Bamedy  at  Law. 
— ^Like  mandamus,  injunction  is  an  extraordinary  remedy,  and 
it  is  well  settled  that  it  will  not  be  granted  where  the  party 
applying  for  it  has  a  full  and  adequate  remedy  at  law.* 

But,  as  in  the  case  of  mandamus  also,  to  bar  relief  by  injunc- 
tion in  an  otherwise  appropriate  case,  'Mt  must  appear,"  says 
Mr.  High,*  '^  that  the  remedy  at  law  is  plain  and  adequate ;  in 
other  words,  that  it  is  as  practical  and  efficient  to  secure  the  ends 
of  justice  and  its  proper  and  prompt  administration  as  is  the 
remedy  in  equity.  And  unless  this  is  shown  a  court  of  equity 
may  lend  its  extraordinary  aid  by  injunction,  notwithstanding 
the  existence  of  a .  remedy  at  law.  But  by  a  plain  and  ade- 
quate remedy  at  law  within  the  meaning  of  the  rule  is  not 
meant  the  right  to  resort  to  every  remedy  given  by  the 
forms  of  legal  procedure;  and  if  any  form  of  action  at  law  will 
afford  a  complete  and  adequate  remedy,  the  case  falls  within 
the  principle  which  tests  the  right  to  resort  to  equity,  and  the 
court  ^ill  refuse  to  interfere  by  injunction." 

n. 

AQA.IK8T  WHAT  OFFIOBBS  OBANTRD. 

§  986.    I>oe8  not  lie  against  the  President. — ^For  reasons  simi- 
lar  to  those  which,  as  has  been  seen,*  influence  the  courts  in 

'  High  on  In].,  g  1.  600;  Findce  «.  PoUce  ComiiilasicMiei^ 

•  High  on  In].,  g  8.  6  How.  (N.  Y.)  Pr.  81& 

•Adams  «.   Harrington,  114  lad.  « High  on  InJ.  g  80. 

OS;  Weber  «.  TimUn,  87  Minn.  874;  •8eean(0,  g  054. 

Bloomington  «.  Blodgett,  84  lU.  App. 
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§  988. 


refusing  to  interfere  by  mandamns  with  the  executive  officers  of 
government,  it  is  held  that  the  courts  have  no  jurisdiction  of  a 
l>ill  to  enjoin  the  President  of  the  United  States  in  the  per- 
formance of  his  official  duties.^ 

Nor  does  it  make  any  difference  that  the  President  be  not 
described  as  such  but  merely  as  a  citizen  of  one  of  the  States.* 

§  987.  Nor  against  ezeoutiTe  Offioers  of  Gtovemment.— • 
ITeither  will  the  writ  lie  against  the  executive  officers  of  the 
government,  as  the  secretary  of  the  interior  or  commissioner, 
register  or  receiver  of  the  land  offices,  to  restrain  them  from 
acting  in  matters  resting  in  the  judgment  and  discretion  of  those 
officers  as  representatives  of  the  executive  department  of  the 
government.' 

§  988.  Whether  lies  against  Gk>vemor  and  other  State  Offioers. 
— ^As  has  been  seen  in  a  previous  section,*  the  authorities  are 
much  in  conflict  as  to  the  power  of  the  courts  to  control  the 
official  acts  of  the  governor  and  other  State  officers,  and  the 
same  principles  would  apply  to  proceedings  by  injunction.  It 
isy  of  course,  clear  that  the  courts  will  not  undertake  to  inter* 
fere  with  the  performance  of  that  class  of  duties  which  belong 
strictly  to  the  executive  character  and  appeal  to  the  official 
discretion  and  judgment  of  the  officer.*  But  in  the  case  of 
merely  ministerial  duties,  the  question  is  not  so  clear,  and  while 
there  are  authorities  which  deny  the  power  to  interfere  in  any 
case,*  there  are  others  which  declare  the  performance  of  min- 
isterial duties  clearly  imposed  to  be  subject  to  the  control  of 
the  judicial  tribunals.' 


1  State  of  Misdflfifppl  t,  Johnson, 
President,  4  Wall.  (U.  S.)  475. 

*  State  of  MisslBsippi  t.  Johnson, 
tupra> 

•Oaines  «.  Thompson,  7  Wall.  (U. 
8.)  847;  Litohfleld  «.  Beglstar,  9  Wall. 
(0.  S.)  575. 

ASeesfUf,  §954. 

•SeesfUf,  g951 

Thus  it  will  not  lie  against  the 
oomptroUer-general  to  restrain  him 
fh)m  issuing  execution  for  tlie  col- 
lection of  the  public  revenues.  Soo* 
Held  SL  Perkerson,  46  Qa.  850;  nor 


against  the  auditor  and  treasurer  to 
prevent  them  from  enforcing  a  pub* 
lie  law,  Gibbs  v.  Green,  54  Miss.  593; 
nor  against  the  commissioners  of  the 
canal  fund  to  restrain  them  from 
making  a  loan.  Thompson  «.  Com> 
missioners,  2  Abb.  (N.  Y.)  Pr.  248. 

•  Does  not  lie  against  State  Treas- 
urer to  restrain  his  official  action. 
Secombe  v.  Eittelson,  29  Minn.  555. 

T  Martin  «.  Ingham,  88  KanB.  641. 

See  also  Flint,  Ac,  Rj.  Co.  t^ 
Auditor-General,  41  Mich.  885. 
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§  989.  Does  not  lie  against  Judges. — Courts  of  equity  may 
interfere  by  injanctioa  to  restrain  parties  from  proseeating 
aotions  at  law,  but  an  injanction  will  not  be  granted  to  roBtraia 
the  judge  of  a  coart  from  exercising  his  judicial  fanctioDS,' 
e^en  though  he  is  proceeding  under  an  unconstitutional  statate.' 


III. 

Iir   WHAT  OASES   APPLIOABLB. 

§  990.  Does  not  lie  to  prevent  Officer  from  ezaroising  bis 
legal  Authority. — In  determining  the  cases  in  which  a  pnblie 
officer  may  be  restrained  by  injunction,  it  mav  first  be  noticed 
that  the  writ  will  not  be  granted  to  restrain  a  public  officer 
from  acting  where  he  is  proceeding  by  the  authority  and  io  par- 
suance  of  the  law  regulating  his  powers  and  duties,  unless  such 
law  be  unconstitutional  or  otherwise  invalid.'  What  a  valid 
law  authorizes  the  officer  to  do,  the  courts  will  not  undertake 
to  prevent,  even  though  it  be  alleged  that  the  officer  is  actuated 
by  unworthy  motives. 

§  991.     Does  not  lie  to  interfere  with  official  Discretion.— 
So  it  is  well  settled  that  where  the  law  invests  public  officers 
with  discretionary  or  quasi-judiGiBl  powers  in  reference  to  mat- 
ters witliin  their  jurisdiction,  courts  of  equity  will  not  interfere 
by  injunction  to  restrain,  control  or  review  the  exercise  of  the 
powers  so  conferred;  the  proper  remedy,  if  any  exists,  is  by 
certiorari.^    Illustrations  of  powers  falling  within  this  classifica- 
tion have  already  been  given,  and  the  refusal  to  interfere  by 
injunction  is  in  harmony  with  the  rules  which,  as  has  been  seen, 
govern  attempts  to  hold  such  officers  liable  to  private  action, 
or  to  control  their  performance  by  mandamus.* 

§  992.     Will  not  lie  to  restrain  criminal  Proceedings  or  Bs- 
Ibroement  of  Ordinances. — It  is  also  well  settled  that  an  injano- 

&  Sanders  «.  Metcalf,  1  Tenn.  Ch.  People  v.  Supervison,  75  Otl  1^» 

419.  Sage  «.  Fifleld,  68  Wis.  646. 

■  Jones  V.  Btallswonh,  65  Tex.  188.  « Mooers  «.  Bmedlqr*  6  JohiiB.  (B* 

•Whitman  «.  Hubbell,  20  Abb.  N.  Y.)  Ch.  28. 

Oas.  (N.  Y.)  885;  Delaware  County's  ^See  ante,  %  694. 

Appeal,  ~  Penn.  — ,  18  Atl.  Rep.  62;  •See  anU,  %  945. 
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tion  will  not  be  granted  to  restrain  a  criminal  prosecution,  or 
proceedings  for  the  enforcement  of  municipal  ordinances,  upon 
the  ground  that  the  ordinance  is  illegal  or  that  the  party  accused 
is  innocent.*  An  appeal  furnishes  an  adequate  remedy  in  such 
a  case. 

But  a  court  of  equity  has  jurisdiction  to  enjoin  the  enforce- 
ment of  a  city  ordiuance  having  for  its  purpose  the  destruction 
of  valuable  property  rights,  acquired  by  franchise  from  the 
municipality^  and  in  which  the  public  has  an  interest  and  where 
the  injury  will  be  irreparable.* 

§  993.  Does  not  lie  to  restrain  Passage  or  Signing  of  Ordi- 
nances.— ^Neither  will  the  writ  be  granted  to  restrain  municipal 
officers,  in  the  exercise  of  the  legislative  and  administrative 
powers  conferred  upon  them  by  law,  from  passing  or  adopting 
an  ordinance.* 

So  it  will  not  be  granted  to  prevent  the  mayor  from  signing 
an  ordinance  duly  passed.^ 

§  994.  Does  not  lie  to  try  Title  to  Office. — It  is  well  settled 
also,  as  has  heretofore  been  seen,*  that  the  writ  can  not  be  made, 
directly  or  indirectly,  to  take  the  place  of  qtu>  warranto  and 
other  similar  remedies,  in  trying  the  title  to  public  office.*  It 
will,  therefore,  not  be  granted  to  prevent  one  alleged  to  have  no 
legal  title  from  exercising  the  functions  of  an  office  during  a 
trial  to  determine  the  title/  or  from  qualifying  for,*  or  entering 

iPoyerv.  Village  of  Des  Plaines,  *  Harrison  «.  New  Orleans,  83  La. 
ISS  111.   Ill,  6  Am.    St.   Rep.  494;  Ann.  222,  89  Am.  Rep.  273. 
Waters  Pierce  Oil  Co.  v.  Little  Rock,  «New  Orleans  Ry.  Co.  9.  New  Or- 
89  Ark.  412;  Bueaa  o.  Noble,  81  Fed.  leans,  89  La.  Ann.  127. 
Rep.  866;  Kansas  City  Ry.    Co.  «.  •See  ante,  %4T7. 
Kansas  City,  29  Mo.  App.  89;  West  •Kilpatrick  v.  Smith,  77  Va.  847; 
V,  Mayor,  10  Paige  (N.  Y.)  689;  Co-  Beebe  «.  Robinson,  62  Ala.  66;  Plant- 
hen  fL  Oommissioners,  77  N.  C.  2;  era'  Company  «.  Hanes.  62  Miss.  469; 
Tate8«.Batayia,  79111.  600;  Moses  o.  Patterson  «.  Hubbs,  66  N.  C.  119; 
Mayor,  62  Ala.  198;  Burnett o.  Craig,  Dickey  «.  Reed,  78  III.  261;  Moulton 
80  AhL  186,  68  Am.  Dec.  116;  Ham-  v.  Reid,  64  Ala.  820. 
ilton  9,  Btewart,  69  111.  880;  Davis  «.  ^  Foster  «.  Moore,  82  Kans.  488; 
American  Society,  76  N.  Y.  862.  McDonald  «.  Rehrer,  22  Fla.    196; 

•  Port  of  Mobiles.  Louisrille,  &c..  People  «.  Draper,  24  Barb.  (N.  Y.) 

R  R.   Co.,  84  Ala.  116,  6  Am.   Bt  266;  Hagner  «.  Heyberger,  7  W.  A  8. 

Rep.  848;  City  Council «.  Louisrille,  (Penn.)  104,  42  Am.  Dec.  220;  Upde- 

^.,  R  R  Co.,  84  Ala.  127.               ^  grafF  9.  Crans,  47  Penn.  St.  108. 

•  Moulton  «.  Reid.  64  Ala.  820. 
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upon  the  exercise  of  the  office,'  or  from  receiving  the  salary  or 
fees  attached  to  it* 

Neither  will  the  writ  be  granted  to  prevent  the  appointment 
of  one  to  fill  a  vacancy  alleged  to  have  been  created  by  the 
nnlawfal  removal  of  the  former  occupant,'  or  to  prevent  the 
calling  of  an  election  which  has  been  determined  upon  by  those 
to  whom  the  law  has  delegated  the  power  and  dnty.^ 

But  while  the  writ  will  not  be  granted  to  try  the  title  to  an 
office,  it  may  be  issned  to  protect  the  actual  incnmbents  in  their 
exercise  of  it  by  preventing  others  from  interfering  until  the 
title  can  be  determined  by  the  proper  proceedings.' 

§  995.  Writ  will  be  granted  to  restrain  illegal  Action  afftot- 
ing  private  Bights. — Bat,  on  the  other  hand,  it  is  equally  well 
settled  that  where  public  officers  are  proceeding,  without  author- 
ity of  law  or  in  violation  of  its  provisions  or  by  virtue  of  an 
unconstitutional  enactment,  to  the  performance  of  acts  which 
will  materially  aSect,  impair,  injure  or  destroy  the  private  vested 
rights  of  individuals,  and  for  which  they  have  no  adequate 
remedy  at  law,  an  injunction  will  be  granted  to  restrain  them.' 

The  jurisdiction  in  this  respect  is  frequently  invoked  to  pre- 
vent the  unlawful  appropriation  of  private  property  to  public 
use,  or  its  injury  or  destruction,  as  in  opening,  extending  or 
altering  highways/  constructing  sidewalks,*  removing  fences,* 
destroying  docks,^'  obstructing  streets,"  draining  swamps,"  creat- 
ing nuisances,"  and  the  like. 


>Beebe  9.  Robinson,  53  Ala,  66. 

•  Oolton  «.  Price,  50  Ala.  434; 
Tappanv.  Gray,  9  Paige  (N.  Y.)  507; 
Stone  0.  Wetmore,  43  Ga  601. 

•  Delahanty  «.  Warner,  75  III.  185. 
« Harris  v,   Bchryock,  83  111.  119; 

Jones  V.  Black,  48  Ala.  540. 
■  Brady  «.  Sweetland,  18  Kans.  41. 

•  Cooper  V.  Alden,  Harr.  (Mich.) 
73;  Brown  «.  Gardner,  Id.  391;  Ryan 
V.  Brown,  18  Mich.  196;  Owens  «. 
Crossett,  106  111.  354;  Morgan  v, 
MiUer,  59  Iowa  481;  Wetberell  «. 
Newington,  54  Conn.  67;  Belknap  «. 
Belknap,  3  Johns.  Ch.  (N.  Y.)  468.  7 
Am.  Dec.  648. 


'Morgan  «.  Miller,  69  Iowa  481; 
Wetherell  v,  Newington,  64  Conn. 
67;  Weiss  «.  Jackson  County,  9 
Oreg.  470 

•  Bryan  v.  East  St  Louis,  13  IIU 
App.  890. 

•  Owens  V  Crosaett,  105  Ul.  854. 
>*  Ryan  v.  Brown,  18  Mich  196. 

u  Cooper  «.  Alden, Barring.  (Mich.) 
73. 

u  Belknap  9.  Belknap,  2  Johns.  (N. 
Y.)  Ch.  468,  7  Am.  Dec.  648. 

»  Upjohn  V,  Richland,  46  Mich.  542L 
See  also  Palmer  o.  Rich,  13  Mich.  414; 
Kinyon  «.  Duchene,  21  Mich.  498; 
Merrill  9.  Humphrey,  24  Mich.  170; 
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Chap.  II.]         INJUNOTIOKB  AGAINST  PUBLIC  0FFI0BB8.  §  996* 


§  996.  Writ  lies  to  preyent  illegal  Expenditures  or  Appro- 
priations of  publio  Funds. — So  the  writ  will  be  granted  to  pre- 
vent public  ofScers  having  the  matter  in  charge  from  making 
illegal  expenditures  or  appropriations  of  the  public  funds,  or 
from  levying  an  unjust  or  unlawful  tax,* 

What  shall  be  the  interest  which  will  suffice  to  entitle  a  pri- 
vate person  to  invoke  the  application  of  the  remedy  is  a  question 
upon  which  the  authorities  are  not  in  full  accord.  It  is 
undoubtedly  the  right  of  the  attorney-general  or  other  law  officer 
of  the  public  to  interfere  to  prevent  the  wrongful  expenditure 
or  appropriation  of  the  public  funds,'  and  it  is  held,  in  some 
States,  that  he  alone  is  the  proper  party  and  not  a  private  tax- 
payer, unless  the  tax-payer  be  one  who  has  a  special  interest  or 
suffers  a  special  injury  not  shared  in  common  by  all  of  the  other 
tax-payers  of  the  community.'  But  by  the  great  preponderance 
of  authority,  it  is  settled  that  any  single  tax-payer,  or  any  num- 
ber of  them,  may  intervene  to  prevent  by  injunction  an  unlawful 
levy,  appropriation  or  expenditure  by  which  the  burden  of  the 
tax-payer  as  such  would  be  unjustly  and  illegally  increased,  and 
that  a  special  or  peculiar  interest  or  injury  is  not  indispensable.^ 


Clement  «.  Eyerest,  29  Mich.  19; 
BriBtol  VL  JohiiBoii,  84  Mich.  123; 
Marquette,  &c.,  R  R  Co.  «.  Mar- 
quette, 85  Mich.  504;  Flint,  <ftc.,  R 
R*  Co.  «.  Auditor  General,  41  Mich. 
685;Folkerts«.  Power,  43  Mich.  288. 

iMcCord  «.  Pike,  121  Dl.  288,  2 
km,  8t  Rep.  85;  The  Liberty  Bell, 
28  Fed.  Rep.  848;  Hospers  v.  Wyatt, 
68  Iowa  264;  Grayville  v.  Gray,  19 
Dl.  App.  120;  Davenport  «.  Klein- 
Schmidt,  6  Mont  502;  New  London 
••  Brainard,  22  Conn.  552;  Rothrock 
«.  Garr,  55  Lid.  884;  Henderson  «. 
Covington,  14  Bush  (Ky.)  812. 

•  Cooley  on  Taxation,  2nd  ed.  764; 
Htate  «.  County  Court,  51  Mo.  850, 11 
Am.  Rep.  454.  Bat  see  contra,  8tate 
«.  McLaughlin,  15  Kans.  228,  22  Am. 
Rep.  264. 

•Kilboame  «.  St.  John,  59  N.  Y. 
21,  17  Am.  Rep.  291 ;  Wood  v.  Bangs, 
1  Dak.     179;    LoulBiana    National 


Bank  v.  New  Orleans,  27  La.  Ann. 
446;  Merriam  ik  Buperyisors,  72  CaL 
517. 

In  Michigan,  see  Miller  o.  Grandy, 
18  Mich.  540;  BtefFes  «.  Moran,  68 
Mich.  291,  12  West  Rep.  555;  Car« 
tenius  «.  Grand  Rapids,  &c.,  R  R 
Co.,  87  Mich.  588. 

«  Crampton  «.  2Sabri8kie,  101  U.  8. 
601;  Hospers  «.  Wyatt,  68  Iowa  264; 
Dayenport «.  Eleinschmidt,  6  Mont. 
502;  Newmeyer  «.  Missouri,  Ac,  R 
R  Co.  52  Mo.  81,  14  Am.  Rep.  894; 
McCord  «.  Pike,  121  111.  288,  2  Am. 
St.  Rep.  85;  Colton  o.  Hanchett,  18 
m.  615;  Prettyman  «.  SuperY.i8ors,19 
IlL  406,  71  Am.  Dec.  230;  Perry  «. 
Kinnear,  42  111.  160;  Drake  «.  Phil- 
lips, 40  m.  889;  Chestnntwood  «• 
Hood,  68  IlL  182;  Devine  «.  Com- 
missioners, 84  III.  590;  City  of 
Springfield  «.  Bdwards,  84  111.  626; 
Leitch  V.  Wentworth,   71  111.  147; 
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§   997.  THB  LAW  OF  OFPIOBS   AND  OFFIOEBS.  [Book  V. 

§  997.  UeB  to  prevent  Violation  of  Duty. — So  it  is  said  to 
be  ^^  well  settled,  that,  when  a  [plain  official  duty,  requiring  no 
exercise  of  discretion,  is  to  be  performed,  and  performance  is 
refused,  any  person  who  will  snstain  personal  injury  by  such 
refusal  may  have  a  mancUtmiM  to  compel  its  performance ;  and 
when  such  duty  is  threatened  to  be  violated  by  some  positive 
official  act,  any  person  who  will  sustain  personal  injury  thereby, 
for  which  adequate  compensation  cannot  be  had  at  law,  may  have 
an  injunction  to  prevent  it  In  such  cases  the  writs  of  manda- 
mu8  and  injunction  are  somewhat  correlative  to  each  other."  * 

§  998.  Uefl  to  prevent  Bemoval  of  Offloe. — The  writ  will 
therefore,  lie  to  prevent  county  officers  from  removing  their 
offices  from  the  county  seat,  pending  the  determination  of  a  suit 
to  settle  its  location.'  But  the  court  will  not  interfere  after  the 
question  of  the  removal  has  been  determined  by  the  appropriate 
tribunal.' 

Mayor  of  Baltimore  v.  0111,  81  Md.  120;  London  «.  Wilmington,  78  N.  0. 

875;  Willaid  v.  Oomstock,  58  Wis.  109;  Winston  «.  Tennessee,  Ac,  B. 

566;  Place  vl  Providence*  12  R  L  1;  R.  Co.,  1  Baxt  (Tenn.)  60. 

Sinclair «.  OommissionerB,  23  Minn.  'Board  of    Liquidation    t.    Mc. 

407;  Smith  9.  Magourich,  44Ga.  163;  Comb,  92  U.  S.  681. 541. 

Wheeler  v.  Philadelphia,  77 Penn.  St.  «  Shaw  «.  Hill,  67  Dl.  455. 

888;  City  of  Valparaiso  v.  Gardner,  97  •  Sanders  «.  Metcalf,  1  Tenn.  Ch. 

Ind.  1;  Merrill  •.  Plainfleld.45  N.  H.  419;  Ellis  «.  Karl,  7  Neb,  881, 
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§   1000. 


CHAPTER  IIL 


OF  OERTIORAM  TO  PUBLIC  OPFICERa 


g    999.  Purpose  of  this  Chapter. 

I.  OF  THS  KATUBB  OF  THE  BBMBDT. 

1000.  Definition  of  the  Writ. 

1001.  Lies  only  to  review  Judicial 

Action. 

1002.  Is  not  a  Writ  of  Right 
1008.  Does  not   lie  where   other 

Remedy  exists. 

1004.  Not  granted  where  Party 
has  been  guilty  of  Laches. 

1006.  Does  not  lie  to  review  Dis- 
cretion. 

1006.  Party  applying  for  Writ 
should  haye  special  Inter* 
est. 


n.  TO    WHAT   OFFICERS    WBIT  IS  IB- 

SUED. 

%  1007.  Issued  only  to  Judicial  and 
not  to  ministerial,  executire 
or  legislatiTe  Officers. 
1008.  Ulustrations  of  Application 
of  the  Writ 


in. 


TO 


WHAT   QUBflnOHB  ARE  OPEV 
REVIEW. 

1009.  Presumption   that  Proceed* 

ings  are  regular. 

1010.  How  when  Writ  addressed  to 

inferior    Courts    or     Tri- 
bunals. 

1011.  How  where  Writ  addressed 

to  Quan*- Judicial  Officer. 


§  999.  PurpoBO  of  this  Chapter. — ^The  writ  of  certiorari  is 
moet  frequently  used  in  its  office  as  a  branch  of  the  regu 
lar  machinery  of  the  courts,  and  as  snch  its  consideration 
belongs  rather  to  a  work  npon  practice  than  to  this.  Some  gen- 
eral consideration  of  the  writ,  however,  as  one  applicable  to  a 
large  class  of  officers  who  do  not  sit  as  judges  in  courts,  is  deemed 
germane  to  the  scope  of  this  work  and  will  therefore  be  given. 


I. 


OF  THE  NATUBB  OF  THE  BEMEDT. 

§  1000.  Befinition  of  the  Writ. — Certiorari  is  a  writ  issuing 
from  a  superior  conrt  to  an  inferior  court,  tribunal  or  officer  exer- 
cising judicial  power  whose  proceedings  are  summary  or  not 
according  to  the  course  of  the  common  law,  commanding  that  the 
records  of  a  cause  or  matter  depending  before  such  conrt,  tribn- 
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§  1001. 


THB  LAW  OF   OFFICES   AND  OFFICSB8.  [Book  V« 


Dal  or  officer  be  certified  to  the  superior  court  from  which  the 
writ  was  issued.' 

§  1001.  Lies  only  to  review  judicial  Action. — The  writ  of 
certiorari  lies  to  correct  errors  or  restrain  excesses  of  jurisdio- 
tior  of  inferior  courts  and  officers  acting  judicially  only.'  It 
will,  therefore,  not  be  issued  to  officers  whose  functions  and 
duties  are  ministerial,  executive  or  legislative  and  not  judicial.* 

8  1002.    Is  not  a  Writ  of  Bight—The  writ  of  certiorari  is 

not  one  strictly  of  right,  but  rests  in  the  sound  and  legal  bnt 
not  capricious  discretion  of  the  court,^  to  be  allowed  or  not  as 
may  best  promote  the  ends  of  justice.  Statutory  provisions 
respecting  its  exercise  do  not  alter  this  rule.* 


1  "The  writ  of  eertiarari  it  a  writ 
issuing  Bometimes  out  of  chancery, 
and  sometimes  out  of  the  king's 
bench  or  common  pleas;  and  lieth 
where  the  king  would  be  certified  of 
any  record  which  is  in  the  treasury, 
or  in  the  common  pleas,  or  in  any 
other  court  of  record;  or  before  the 
sherift  and  coroner;  or  of  a  record 
before  the  commissioners,  or  before 
the  escheator;  in  which  cases  he  may 
send  this  writ  to  any  of  the  said 
oourta  or  officers,  to  certify  such 
record  before  him  in  banco  or  in  chan- 
cery, or  before  other  Justices,  where 
the  king  pleaseth  to  have  the  same 
certified;  and  he  or  they  to  whom  the 
certiorari  is  directed,  ought  to  send 
the  same  record,  or  the  tenor  of  it, 
as  commanded  by  the  writ;  and  if 
they  fail  so  to  do,  then  an  alias  shall 
be  awarded,and  afterwards  a  pluria, 
with  a  clause  of  vel  eausum  nobis  sig- 
ntfices,  and  after  that  an  attachment, 
if  good  cause  be  not  returned  upon 
the  j^urici,"  Tn>DS,  Pr.  897.  See 
also  Farmington  River  Water  Power 
Co.  9,  County  Commissioners,  112 
Mass.  306;  Lynch  «.  Crosby,  184 
Ma88.8ia 

>  Locke  9.  Selectmen,  122  Mass.  290; 
Queen  v,  Hatfield  Peverel,  14  Q.  B. 


298;  Queen  «.  Salford,  18  Q.  B.  687; 
Parks  9.  Mayor,  8  Pick.  (Mass.)  216. 

*  Attorney-General  9,  Northamp- 
ton, 148  Mass.  689;  /n  fv  Wilson,  82 
Minn.  145;  People  o.  Common  Ooun- 
cU,  88  Hun  (N.  Y.)  7;  Btote  «.  St 
Paul,  84  Minn.  260;  Stone  9.  Mayor, 
25  Wend.  (N.  T.)  167;  People  «. 
Mayor,  2  Hill  (N.  Y.)  9;  People  «. 
Supervisors,  1  Id.  195;  People  9, 
Walter,  68  N.  Y.  403;  Robinson  «. 
Supervisors.  16  Cal.  208;  Thompson 
9,  Multnomah  County,  2  Or^.  84; 
Locke  «.  Selectmen,  122  Mass.  290; 
Supervisors  9.  Auditor-General,  27 
Mich.  165;  State  v.  St  Pftul,  34 
Minn.  250;  Esmeralda  County  «.  Dis- 
trict Court,  18  Nev.  438;  in  tv  Saline 
County,  45  Mo.  52, 100  Am.  Dec.  887. 

« Supervisors  o.  Magoon,  109  Ul. 
142;  Ejb  parte  Pearce,  44  Ark.  509; 
Duggen  V,  McGruder,  Walk.  (Miss.) 
112,  12  Am.  Dec.  527;  Welch  9. 
County  Court.  29  W.  Va.  68,  1  a  E. 
Rep.  837;  Enapp  9.  Heller,  82  Wis. 
467;  Walbridget.  Walbridge,  46  Vt 
617;  People  9,  Andrews,  62  N.  Y. 
445;  Roediger  9,  Commissioner.  40 
Mich.  745;  Gager  v.  Supervisors,  47 
Mich.  167. 

i/»  rs  Lantis,  9  Mich.  824,  80  Am. 
Dec.  5a 


) 


) 
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§  1004. 


§  1003.  Does  not  lie  where  other  Bemedy  existB. — So  It  is 
well  settled  that  the  writ  will  not  be  issned  where  the  law  gives 
by  appeal,  exceptions  or  writ  of  error  another  remedy  for  the 
correction  of  the  errors  complained  of.^  The  fact  that  through 
the  ignorance  or  neglect  of  the  partj  or  his  attorney  the  time 
for  availing  himself  of  such  other  remedy  has  expired,  will  not 
ordinarily  suspend  the  operation  of  this  rule ;  *  but  where  the 
right  to  pursue  the  other  remedy  has  been  lost  by  the  neglect, 
fraud  or  collusion  of  others  for  whom  the  party  applying  for  the 
writ  is  not  responsible,  the  writ  has,  in  some  cases,  been  allowed.* 
It  has  also  been  allowed  in  other  cases  where  special  circum- 
stances exist  showing  that  a  failure  of  justice  would  result  if  the 
writ  were  denied.* 

§  1004.  Not  granted  where  Party  has  been  guilty  of  Laohes. 
— And  it  is  a  general  rule  that  the  party  applying  for  the  writ 
must  have  acted  promptly,'  and  the  court  will  not  interfere  where 
the  application  has  been  delayed  until  new  rights  or  interests  have 
intervened.'  The  reasons  for  refusing  the  writ  are  greater 
where  important  public  works  are  involved,  and  the  application 
has  not  been  made  as  soon  as  practicable.' 

Even  though  the  writ  has  been  granted  in  the  first  instance,  it 
will  be  dismissed  upon  the  hearing  where  the  party  has  been 


I  State  V.  Lowery.  49  N.  J.  L.  891; 
Alabama,  &e,,  R  R.  Co.  v.  Christian, 
82  Ala.  807;  Beasley  «.  Beckley,  28 
W.  Ya.  81;  Ransom  «.  Cummins,  66 
Iowa  187;  Wilson  v.  Burks,  71  Ga. 
862;  State  v.  County  Court,  80  Mo. 
000;  Galloway  «.  Corbitt,  62  Mich. 
460;  Pettigrew  9,  Washington 
County,  48  Ark.  88;  Stuttmeister  «. 
Superior  Court,  71  Cal.  822;  Farrell 
9,  Taylor,  12  Mich.  118;  Specht  «. 
Detroit,  20  Mich.  168;  Smith  «.  Reed, 
24  Mich.  240;  Ishpeming  v.  Maroney, 
49  Mich.  226;  Tucker  o.  Drain  Com- 
missioners^  60  Mich.  6. 

But  see  in  Texas,  Ray  «.  Parsons, 
14  Tex.  870,  and  in  New  Jersey,  New 
Jersey  R.  R.  «.  Suydam,  2  Harr.  25; 


Erumeick  o.  Erumeick,  2  Green  89. 

•Turner  •.  Powell,  98  N  C.  841; 
Stocking  9.  Enight,  19  111.  App.  601; 
Smith  9.  Abrams,  90  N.  C.  21;  Nor- 
man 9.  Snow,  94  N.  C.  481. 

•See  Perkins  o.  Hadley,  4  Hayw. 
(Tenn.)  148;  Copeland  9.  Gox,  5 
Heisk.  (Tenn.)  172;  Eing  o.  Williams, 
7  Id.  808;  Skinner  «.  Maxwell,  67  N. 
C.  267. 

•  Specht  9.  Detroit,  20  Mich.  168. 

•  In  re  Lantis,  9  Mich.  824;  Renti 
9,  Detroit,  48  Mich.  644;  Carpenter  9, 
Commissioner,  64  Mich.  476. 

•  Wilson  «.  Gilford,  42  Mich.  469. 
TDunlapo.  Toledo,  &c.,  R  R  Co., 

46  Mich.  190;  Breslerv.  Elli8.46Mich. 
886;  Rentz  «.  Detroit,  48  Mich.  644. 
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gailty  of  laches  in  applying  it,'  or  the  writ  has  been  improvi- 
dentlj  granted.' 

§  1005.  Does  not  lie  to  reTiew  Diaoretion. — ^Neither  will  the 
writ  be  issued  to  review  matters  which  rested  in  the  discretion  of 
the  court  or  oflScer  below.'  The  fact  that  a  public  agent  exer- 
cises judgment  or  discretion  in  the  performance  of  his  duty  does' 
not  make  his  action  or  his  functions  judicial.^ 

§  1006.    Party  applying  for  Writ  should  have  ^)eoial  Interest. 

— ^The  writ  will  not  be  issued  where  it  does  not  appear  that  the 
person  applying  for  it  has  a  special  and  substantial  interest  in  the 
subject-matter  and  will  suffer  actual  and  substantial  wrong  or 
injury  if  the  relief  should  be  denied.*  The  court  will  not  inter- 
fere where  the  right  of  the  party  is  speculative  or  doubtful,  nor 
unless  substantial  and  material  relief  can  be  afforded  by  its  inter- 
vention. There  must  be  "something  material  to  be  accom- 
plishedy — something  on  which  the  judgment  of  the  court  can  act 
effectively  and  work  advantage  to  the  plaintiff."  * 


II. 


TO   WHAT  OFFIOEBS   WRIT  IS   ISSUED. 

§  1007.  Issued  only  to  judicial  and  not  to  ministerial,  execu- 
tive or  legislative  Officers. — ^As  has  been  seen,  certiorari  lies 
only  to  review  judicial  action.^  It  will  be  issued,  therefore,  only 
to  officers  exercising  judicial  functions,*  and  not  to  those  whose 


I  Trustees*.  Directors,  88  111.  100; 
Kimple  v.  8aii  Francisco,  66  Gal. 
186;  State  «.  Milwaukee  County,  68 
Wis.  4;  People  v.  Commissioners,  77 
N.  Y.  605. 

3  Vanderstolph  v.  Boylan,  60  Mich. 
830;  Whitbeck  «.  Hudson,  50  Mich. 
86. 

*Eetchum  v.  Superior  Court,  65 
Cal.  494;  Supervisors  «.  Auditor- 
General,  27  Mich.  165;  Hildreth  v. 
Crawford,  65  Iowa  839;  Benton  o. 
Taylor,  46  Ala.  888;  Livingstoa  «. 
Rector,  45  N.  J.  L  280. 

*  People  V,  Commissioners,  97  N. 


T.  87;  People  v,  Walter,  68  N.  Y. 
403. 

■States.  Lamberton,  87  Minn.  869; 
People  9.  Leayitt,  41  Mich.  470;  Da- 
vison «.  Otis,  24  Mich.  28. 

•GniLYEB,  J.,  in  People  «.  Leavitt* 
iupra;  People  «,  Phillips,  67  N.  Y. 
582;  People  o.  Walter,  68  K.  Y.  403. 

T  See  ante  %  1001. 

s  See  Miller  «.  Trustees,  88  Dl.  26; 
Moreland  v.  Whitford,  54  Wis.  150; 
People  V,  Judge,  82  Mich.  95;  Hitch- 
cock 9.  Sutton,  28  Mich.  86;  Mc- 
Gregor 0.  Supervisors,  87  Mich.  888; 
Clay  «.  Creek,  84  Mich.  204;  Namei 
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§   1008. 


f nnctioDSy  powers  and  dnties  are  ministerial,  executive  or  legis- 
lative in  their  nature.' 

§  1008.  niuatrations  of  the  Application  of  the  Writ. — Illus- 
trations of  the  application  of  the  writ  to  inferior  courts  and 
tribunals  are  sufiScientlj  afforded  by  any  of  the  works  of  prao* 
tice,  but  in  the  case  of  those  officers  not  sitting  as  judges  in 
conrte,  some  illustrations  may  be  of  use. 

I.  Thus  the  writ  lies  to  review  the  proceeding  of  commission- 
ers, supervisors  and  overseers  in  the  opening  of  ditches  and 
drains,*  the  establishing,  laying  out  and  altering  of  highways/ or 
the  condemning  of  lands  for  public  use ;  ^  to  review  the  action  of 
a  board  of  supervisors,*  or  of  a  township  board,*  in  deciding  upon 
the  removal  of  an  officer ;  of  trustees  of  schools  in  deciding  upon 
the  uniting  of  school  districts ; '  of  a  superintendent  of  public 
instruction  in  dividing  school  districts ; '  of  assessors  of  taxes  in 
valuing  and  assessing  property ;  *  of  supervisors  in  acting  as  a 
board  of  equalization  ;^  of  commissioners  and  special  tribunals  in 
passing  upon  contested  elections ;  ^  of  a  police  board  in  imposing 
a  fine  for  absence  from  duty ; "  of  commissioners  in  portioning 


«.  Oommiflsioners,  80  Mich.  490; 
TowDsend  «.  Howe.  41  Mich.  363; 
Merrick  v.  Town  Board,  41  Mich. 
630;  Mayor  o.  Shaw,  16  Ga.  173. 

>  Attorney-General  o.  Northampton, 
143  Mass.  589;  In  re  Wilson,  8d 
Minn,  145;  State  v.  St.  Paul,  84 
Minn.  250;  People  t.  Common  Coun- 
cil, 88  Hun  (N.  Y.)  7;  People*.  Park 
Commissioners.  07  N.  Y.  87;  Wil- 
liams o.  Buperyisors,  65  Cal.  160. 

s Peoples.  Bamap,  88  Mich.  850. 
But  see  Tucker  «.  Commissioners,  50 
Mich.  6;  Dietzfi  Commissioners,  50 
Mich.  227. 

I  French  «.  Barre,  58  Yt.  567; 
Tewksbuiy  v.  Commissioners,  117 
Mass.  568;  Dorchester  «.  Wentworth, 
81  N.  H.  451;  Shs  parte  Eeenan,  21 
AAa.  658;  Names  «.  Commissioners, 
80  Mich.  490;  People  «.  Brighton,  20 
Mich.  57;  Keys  «.  Marin  County,  42 
CaL252. 

«Bt  Charles  «.  Rogers,  49  Mo.  580; 


Dnnlap  «.  Toledo,  Ac.,  R  R  Co.,  46 
Mich.  190. 

■  McGregor  «.  8upenrisor8,87Mich. 
388. 

•Merrick  «.  Township  Board, 41 
Mich.  630. 

T  Miller  v.  Supenrisors,  88  HI.  261 

•State  V.  Whitford,  54  Wis.  150. 

'  Milwaukee  Iron  Co. «.  Bchube1,20 
Wis.  444,  0  Am.  Rep.  591 ;  Carroll  v. 
Mayor,  12  Ala.  178;  People  «.  Assess- 
ors, 89  N.  Y.  81;  People  o  Assess- 
ors of  Albany,  40  N.  Y.  154. 

But  see  contra,  Whitbeck  ••  Hud- 
son. 50  Mich.  86;  Hudson  «.  Whit- 
ney, 53  Mich.  158. 

'*  Royce  9,  Jenney,  50  Iowa  676. 

ti  Chenowith  «.  Commissioners,  26 
W.  Ya.  280;  Election  Cases,  65  Penn. 
St.  80;  Whitney  v.  Delegates,  14  Cal. 
479. 

»  People  t.  Police  Board,  89  N.  Y. 
506. 
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lands ;  ^  of  township  trustees  in  calling  election  to  vote  on  a  tax 
in  aid  of  railroads.' 

II.  But)  on  the  other  hand,  where  the  action  is  not  jadidal, 
the  writ  will  not  lie,  as  of  a  board  of  county  commimonen  in 
forming  a  new  school  district,*  or  organizing  a  new  township  ^  or 
of  a  board  of  supervisors  in  creating  a  swamp  land  district;*  or 
of  a  board  of  park  commissioners  in  consenting  to  and  contract- 
ing for  a  bridge;*  or  of  a  municipal  board  in  appointing  a 
policeman,*  the  act  in  these  cases  being  legislative  in  its  nature. 
80  the  action  of  the  auditor-general  of  the  State  in  charging  back 
to  a  county  certain  taxes  in  his  settlement  with  the  county,  is  the 
exercise  of  an  ofScial  discretion  belonging  to  an  executive  depart- 
ment of  the  State  government,  and  can  not  be  reviewed  apon 
certiorari^ 


IIL 


WHAT  QUESTIONS   ARE  OPEN  TO  BBYIEW. 

§  1009.  Presumption  is  that  Proceedings  are  regular. — ^Tlie 
well  known  presumption  of  the  law  that  public  officers  have 
acted  within  their  jurisdiction  and  have  pursued  and  observed 
the  limits  set  by  law  to  their  authority,  applies  here  as  elsewhere, 
and  the  party  applying  for  the  writ  must  be  prepared  to  show 
wherein  the  alleged  defects  or  irregularities  exist* 

§  1010.  How  when  Writ  addressed  to  inferior  Oonrta  and 
Tribunals. — ^The  writ  of  certiorari  lies  to  review  questions  of 
law  only,^  and  where  the  writ  is  issued  to  bring  up  the  record  of 


*  Dyer  •.  Lowell.  80  Me.  217. 

*  Jordan  •.  Hayne,  86  Iowa  9. 

*  Lemont«.  County  OommiBdoners, 
89  Minn.  885,  40  N.  W.  Rep.  869;  In 
re  Wilson,  88  Minn.  145.  "Unless 
we  are  prepared/'  says  the  court  in  the 
first  caaab "  to  assume  a  general  super- 
vision overall  municipal  corporations, 
boards,  oommissions  'and  public  offi- 
cers in  tbe  State,  this  writ  must  be 
eonflned  to  its  legitimate  office,  which 
Is  to  review  proceedings  Judicial  in 
their  nature  whioh  affect  the  oitizea 


in  his  rights  of  person  or  proper^.* 

4  Christlieb  a.  County  Commission- 
ers, —  Minn.  ~,  43  N«  W.  Rep.  980. 

s  Williams  «.  Supervisors,  95  (kl 
160. 

<  People  «.  Park  Commissioners,  97 
N,  Y.  87. 

V  Attom^-Qenend  e.  Northampton, 
148  Mass.  589. 

•  Supervisors  e.  Anditor-Genenlt 
87  Mich.  165. 

•  State  9.  Coun^  aerk,  69  Wis.  1& 
•H/de  fL  Nelson,  11  Mich*  181$ 


670 


Chap.  III.]         OF  OBBTIOBABI  TO  PUBLIO  OFFI0EB8. 


§  1011. 


ftn  inferior  court  or  tribunal,  the  court  will  only  inquire  into  the 
question  of  the  jurisdiction  of  the  inferior  tribunal,^  &nd  will 
not  review  questions  of  fact  or  examine  the  evidence  except  to 
determine  whether  there  is  an  entire  absence  of  proof  upon  some 
material  fact.*  In  the  latter  event,  a  finding  of  fact  becomes 
erroneous  as  matter  of  law.' 

§  1011.  How  when  Writ  addressed  to  quasi-Judioial  OflOoen 
— But  when  the  writ  is  issued  to  an  officer  having  only  qucm- 
judicial  powers,  the  scope  of  the  remedy  is  enlarged,  and  the 
court  will  enquire  not  alone  whether  the  officer  had  jurisdiction, 
but  also  whether  he  has  kept  within  it,  and  has  acted  strictly 
according  to  law.  To  this  end,  errors  and  irregularities  may  be 
corrected,  and  the  court  will  examine  the  evidence,  to  determine 
whether  there  was  any  competent  evidence  to  justify  the  adju- 
dication made,  and  whether,  in  making  it,  any  rule  of  law  affect- 
ing the  rights  of  the  parties  has  been  violated.^ 


State  «.  WhitfoTd,  54  Wis.  150;  Farm- 
ington,  Ac.  Qo,  «.  County  Commis- 
iionen,  112  Mass.  906;  State  «.  Had- 
•on,  8S  N.  J.  L.  865;  Lapan  «.  County 
Oommissionera,  66  He.  160;  Starr  «. 
Trustees,  6  Wend.  (N.  T.)  564;  Chi- 
oigo,  Ac  R.  R.  Ca  •.  Whipple,  22 
DL  105;  De  Rocherbnme  «.  Southei- 
mer,  19  Minn.  78. 

>  State  •.  Whitfoid,  54  Wis.  150; 
Haniilton  «.  Harwood,  118  111.  154; 
Locke  «.  Selectmen,  122  Mass.  200; 
Farmli^Kton,  &c.  Co.  «.  County  Com- 
miflsioners^  112  Mass.  206;  Phillips  «l 
Welch,  12  Nev.  158;  Chittenden  «. 
State,  41  Wis.  285;  Baxter  «.  Brooks, 
29  Ark.  178;  Andrews  «.  Pratt,  44 
Cal.  809;  Monreal  •.  Bush,  46  Cal.  79; 
Frankfort  «.  County  Commissioners, 
40  Me.  889;  Doolittle  •.  Galena  R  B. 
Co.  14  UL  881. 


s  Jackson  9.  People,  9  Mich.  Ill ; 
Hyde  «.  Nelson,  11  Mich.  858;  Linn 
•.  Roberts,  15  Mich.  448;  Lynch  v. 
People,  16  Mich.  472;  Brown  •. 
Blanchard,  89  Mich.  790;  Genesee 
Savings  Bank  «.  Michigan  Baige  Co., 
52  Mich.  164.     , 

•  Hyde  v.  Nelson,  11  Mich.  858;  Ci- 
cotte  V,  Morse,  8  Mich.  424;  Jackson 
«.  People,  9  Mich.  Ill;  Beny  •.  Lowe, 
10  Mich.  9. 

4  Milwaukee  Iron  Co.  «.  Schubel, 
29  Wis.  444, 9  Am.  Rep.  591;  State*. 
Whitford,  54  Wis.  150;  People  «. 
Police  Board,  69  N.  T.  411 ;  People  •. 
Betts.  55  N.  Y.  600;  People  v.  Asses- 
sors, 40  N.  Y.  164;  St.  Paul  e.  Mar- 
vin, 16  Minn.  104;  Scrafford  •.  Super- 
visors, 41  Mich.  647. 
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CHAPTER  IV. 


OP  THE  WMT  OF  PROHIBITION. 


%  1019.  ParpoM  of  this  Chapter. 
101&  Defloition  of  Writ. 
1014.  Lies  onlj  to  prevent  Excess 

of  Jurisdiction. 
1016.  I   not  a  Writ  of  Riglit 
1016.  Writ  not  granted  wlien  otlier 

Remed  J  exists. 


§  1017.  Not  issued  when  Act  almdy 
done. 

1018.  Party  muat  have  objected  (o 

Jurisdiction. 

1019.  Lies  only  to  restrain  Judicial 

Action. 
1080.  Does  not  lie  to.restninexeca* 

Uyc  or  ministerial  Acttoo. 


§  1012.  Purpose  of  this  Chapter. — Like  the  writ  of  ^w^MTra^* 
the  writ  of  prohibition  is  so  largely  nsed  as  one  of  the  meaoff^ 
by  which  the  snpervisory  control  of  the  snperior  conrts  over  the 
inferior  is  exercised,  that  its  consideration  belongs  properlj  to  a 
treatise  npon  the  practice  of  the  conrts.  Yet,  like  that  writ  also, 
it  seems  that  some  consideration  of  it  properly  belongs  to  such 
a  treatise  as  this. 

§  1013.  Definition  of  Writ_The  writ  of  prohibition  ifl  «» 
extraordinary  judicial  writ,  issuing  from  a  court  of  superior  jor- 
isdiction,  to  prohibit  the  exercise,  by  an  iuferior  tribunal  or 
officer,  of  judicial  powers  with  which  he  is  not  legally  vested.' 
Ab  stated  in  one  case,  its  purpose  is  ^'  to  prevent  the  exercise,  by 
a  tribunal  possessing  judicial  powers,  of  jurisdiction  over  matters 
not  within  its  cognizance,  or  exceeding  its  jurisdiction  in  mat* 
ters  of  which  it  has  cognizance."  * 


1  For  other  definitions  see  Black- 
stone's  Com.  112;  High  on  Ex.  Leg. 
Rem.  §  702;  Hudson  e.  Judge  of  Su- 
perior Court,  42  Mich.  289;  Smith 
e.  Whitney,  116  U.  S.  167. 

s  Allen,  J.  in  Thomson  sl  Tracy, 
00  N.  Y.  81. 

"The  writ  of  prohibition,**  says 


Habstoh,  J.,  in  Hudson  e.  Judge,  42 
Ifich.  289,  at  p.  248,  "is  a  remedy 
provided  by  the  common  law  to  p^ 
vent  the  encroachment  of  ]urisdictioD« 
It  is  a  proper  remedy  in  cases  whers 
the  court  exceeds  the  bounds  of  it* 
Jurisdiction,  or  takes  cognizance  o^ 
matters  not  arising  witldn  its  Juris* 
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§  1014.  LieB  oxdy  to  preTent  Excess  of  Juiisdiotloxu — ^The 
^rit  lies  only  to  prevent  actions  in  excess  of  the  jnrisdiction  con- 
ferred bj  law,  and  not  to  regulate  or  control  the  manner  in 
which  a  lawful  jnrisdiction  shall  be  exercised.^  A  mistaken  or 
erroneons  exercise  of  powers  conferred  by  law  must  be  remedied 
in  some  other  way.  The  writ,  therefore,  will  not  lie  to  prevent 
an  inferior  court  or  tribunal  from  deciding  erroneously  in  a  mat- 
ter within  its  jurisdiction,  nor  to  prevent  the  enforcement  of 
such  an  erroneous  judgment* 

§  1015.  Is  not  a  Writ  of  Bight.— Like  the  other  extraordi- 
nary writs  which  have  already  been  considered,  prohibition  is 
not,  where  the  party  has  any  other  remedy,  a  writ  of  strict  right, 
but  the  question  of  its  exercise  is  one  resting  in  the  sound,  legal 
discretion  of  the  court,  and  it  will  be  granted  or  not  according 
to  the  circumstances  of  each  particular  case.' 

Where,  however,  the  court  or  officer  has  clearly  no  jurisdiction 
of  the  proceeding  and  the  party  has  objected  to  the  jurisdiction 
at  the  outset  and  has  no  other  remedy,  it  is  said  that  he  is 
entitled  to  the  writ  as  a  matter  of  right,  and  that  a  refusal  to 


diction.  It  can  only  be  interposed  in 
a  clear  case  of  excess  of  Jurisdiction, 
and  may  lie  to  a  part  and  not  to  the 
whole.  It  simply  goes  to  the  excess 
of  Jurisdiction,  and  the  application 
for  the  writ  may  be  made  by  either 
the  plaintiff  or  the  defendant  in  the 
case,  or  if  more  than  one,  by  either 
where  the  excess  of  Jurisdiction 
affects  him.  It  can  only  be  resorted 
lowhcfre  other  remedies  are  ineffec- 
tual to  meet  the  exigencies  of  the 
ease.  It  is  a  preventive  rather  than 
a  remedial  process,  and  can  not,  there- 
fore, take  the  place  of  a  writ  of  error 
or  other  mode  of  review.  It  most 
also  appear  that  the  person  applying 
for  the  writ  has  made  application  in 
vain  for  relief  to  the  court  against 
which  the  writ  is  asked.  The  writ  is 
not  granted  as  a  matter  of  strict  right, 
but  rests  in  a  sound  Judicial  discre- 
tion. Id  be  granted  or  not,  according 

(43) 


to  the  peculiar  circumstances  of  each 
particular  case  when  presented:  8 
Bac,  Abr.  tit  Prohibition:  8  Bl.  Ck>m. 
Ill;  Appo  «.  People,  20  N.  T.  681; 
People  V.  Seward,  7  Wend.  (N.  Y.) 
518;  Arnold  9.  Shields,  6  Dana  (Ky.) 
21;  Washburn  «.  Phillips,  2  Mete. 
(Mass.)  299;  Bb  parU  Hamilton,  61 
Ala.  62;  Blackburu.  Sb  parte,  6  Pike 
(Ark.)  22;  High  Bxtr.  Rem.  §§  778, 
766.- 

>  Bb  parts  Qreen,  29  Ala.  62;  A 
parte  Peterson,  88  Ala.  74;  Murphy  v, 
Superior  Ck>urt,  68  Oal.  520;  Buskirk 
9,  Judge,  7  W.Ya.  91;  Jacks  «.  Adair, 
88  Ark.  161. 

*  Bank  Lick  Turnpike  Co.  v.  Phelps, 
81  Ey.  618;  More  a.  Superior  Court, 
64  Cal.  846. 

•  Hudson  e.  Judge  Superior  Court, 
42  Mich.  289;  State  e.  Monroe,  88  La. 
Ann.  928;  State  e.  Judge,  4  Rob. 
(La.)  48. 


67S 


§  1016. 


THE   LAW   OF   0FFI0E8   AND  0FFI0EB8.  [Book  Y. 


grant  it,  where  all  the  proceedings  appear  of  record,  maj  be 
reviewed  on  error,* 

§  1016.  Writ  not  granted  where  other  Bemedy  existB. — So» 
as  in  the  case  of  other  extraordinary  remedies,  this  writ  will  not 
be  granted  where  the  party  applying  for  it  has  another  adequate 
remedy  at  law.*  Thus  the  writ  will  not  be  issned  where  the  law 
provides  a  complete  remedy  by  appeal,  nor  can  the  writ  be  made 
to  serve  the  pnrpose  of  a  writ  of  error  or  certiorari} 

Neither  will  it  be  issned  to  asnrp  the  province  of  an  informa- 
tion in  quo  warranto^  as  to  prevent  the  usurpation  of  an  office.' 

§  1017.  Not  issued  when  Act  already  done. — ^Prohibition  is 
a  preventive  rather  than  a  remedial  process,  and  will  not,  there- 
fore, be  issned  where  it  wonld  be  ineffectual  to  prevent  the  act, 
as  where  the  act  complained  of  has  already  been  done.* 

§  1018.  Party  must  have  objected  to  Juriadiotion. — ^Tbe 
court  will  not  interfere  by  prohibition,  unless  the  party  applying 
for  the  writ  has  previously  interposed  the  proper  plea  or  objec- 
tion to  the  jurisdiction  attempted  to  be  exercised,  and  has  failed 
to  arrest  its  progress.* 

§  1019.  lies  only  to  restrain  judicial  Action. — ^It  is  well- 
settled  that  the  writ  lies  only  to  prevent  the  unauthorized  exer- 
cise by  courts  and  officers  of  jtuiiciiU  powers,  whether  the 
respondent  is  sitting  as  a  judge  in  regularly  established  courts  or 
not' 


>Grat,  J.,  in  Smith  «.  Whitney, 
116  U.  8.  167,  178. 

•iSppar<#  Braudlacht,  2  Hill  (N.T.) 
867,  88  Am.  Dec.  698;  Hadson  «. 
Judge,  42  Mich.  282;  S»parU  Ham- 
ilton, 51  Ala.  62;  People  «.  Wayne  Cir- 
cuit Ck>art,ll  Mich.  898,  88  Am.Dea 
754;  State  «.  Braon,  81  Wis.  600; 
Sherlock  •.  Jacksonyille,  ITFla.  08. 

•  Shell  9.  Cousins,  77  Ya.  828;  State 
•.  Monroe,  88  La.  Ann.  928;  JBv  parte 
Reid,  60  Ala.  489;  Wreden  sl  Su- 
perior Court,  55  CaL  504;  People  sl 
Nichols,  79  N.  T.  582;  Stete  «.  Ma- 
nicipal  Court,  26  Minn.  162;  Smiths^ 
Whitney,  116  U.  a  167. 


«  Buckner  «.  Yeuve,  68  Cal.  804. 

•Haldeman  «.  DaTis,  28  W.  Ya- 
824;  SUte  «.  Stackhonse,  14  a  C. 
417;  Hudson  «.  Judge,  42  Mich.  289. 
248;  United  States  s.  Hoffman,  4 
Wall  (U.  8.)  15a 

«State  9.  WUliams,  48  Ark.  227; 
State  9,  Steele,  88  La.  Ann.  500; 
Hudson  9,  Judge,  42  Mich.  289. 

V  JBm  parte  Braudlacht,  2  Hill  (K.T.) 
867,  88  AoL  Dee.  698;  Hobart  a 
Tillson,  66  CaL  210;  LaCroix  a 
Fairfield  County  CommissioneiB,  50 
Conn.  821;  People  e.  Lake  Coanty 
Distilot  Court,  6  Colo.  584;  Spring 
Yalley  Water  Works  e.  BarUett»  60 
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§  1020. 


§  1020.  Does  not  lie  to  restrain  ezeoutiye  or  ministerial 
JLotion. — Hence  the  writ  will  not  be  granted  to  restrain  the  sec- 
retary of  the  interior  from  convening  a  court-martial  ^  or  the  gov- 
ernor from  issuing  a  commission ; '  nor  to  restrain  the  mayor '  or 
common  council  *  of  a  city  from  proceeding  to  investigate  charges 
a^inst  a  municipal  officer ;  nor  to  restrain  a  tax  collector  from 
collecting  a  tax  ; '  nor  to  interfere  with  a  board  of  supervisors 
in  fixing  water  rates;  *  nor  to  restrain  county  commissioners  ^  or 
A  city  council '  from  granting  licenses  for  the  sale  of  liquor ;  nor 
to  prevent  a  board  of  commissioners  from  calling  an  election ;  * 
nor  to  restrain  a  fence  officer  from  deciding  whether  a  fence 
should  be  built  or  not.^* 


OaL  246;  Le  Conte  v.  Berkeley,  67 
Oal.  269;  People  «.  San  Francisco 
Election  Commissioners,  64  Cal.  404; 
People  V.  Supervisors,  1  Hill  (N.  Y.) 
196;  Clayton  «.  Heidelberg.  17  Miss. 
G28;  State  f.  Gray,  88  Wis.  98;  State 
9.  Justices,  41  Mo.  44;  Lowo.  Mining 
Co,,  2  Key.  76;  Chandler  «.  Mass.  R. 
H.  Commissioners,  141  Mass.  208; 
Smith  •.  Whitney,  116  U.  &  167. 

But  contra,  see  State  «.  Commis- 
doners,  1  Mill  (S.  C.)  65,  12  Am.  Dea 
696;  Harrington  «.  Commissioners, 
2  McCord  (8.  C.)  400;  Lynah  «.  Com- 
missionerSy  Harper  (S.  C.)  886;  Price 
•.  Commissioners,  8  Hill  (S.  C.)  814. 

'  Smith  V.  Whitney,  116  U.  8.  167. 

«  Grier  v.  Taylor,  4  McCord  (a  0.) 


*Barch  •.  Hardwicke,  28  Gratt. 
(Va.)  61. 

« People  9.  Lake  City  District 
Court,  6  Colo.  684. 

•Hobart«Tillson,  66  Cal.  210;  Le 
Oontes.  Berkeley,  67  Cal.  269;  Peo- 
ple «.  Superrisors,  1  Hill  (N.  T.)  195, 
Clayton  •.  Heidelberg,  17  Miss.  628. 

But  contra.  People  «.  Works,  7 
Wend.  (N.  Y.)  486;  Barger  s.  State, 
1  McMull.  (a  C.)  410. 

<  Spring  Valley  Water  works  «. 
Bartlett,  68  Cal.  245. 

V  La  Croix  «.  Fairfield  County  Com- 
missioners, 60  Conn.  821. 

•  State  V.  Columbia,  16  S.  0.  418. 

*  People  V,  San  Francisco  Election 
Commissioners,  64  CaL  404. 

>•  Seymour  «.  Almond,  76  Ga.  112. 
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THE  LAW   OF   OFFICES   AND   OFFIOES8. 


[Book  Y. 


CHAPTER  V. 


OF  CRIMINAL  PROCEEDINGS  AGAINST  PUBLIC  OFPICERa 


(  1021.  Purpoee  of  this  Chapter. 
1028.  Disregard  of  Duty  punisha- 
ble as  a  Crime. 
1023.  What  Officers  not  indictable. 


§  1024.  Officer  de  Facto  liable. 
1025.  Liability  for    particular  Of- 
fenaea^ 


§  1021.  Pnrpose  of  this  Chapter. — ^It  is  not  within  the  scope 
of  this  work  to  enter  at  large  into  a  discussion  of  the  various 
oriminal  proceedings  to  which  public  officers  may  be  liable.  Too 
mnoh  depends,  in  this  respect,  upon  local  statutes,  as  well  as  tbe 
general  principles  of  the  criminal  law,  to  make  it  possible  to  give 
adequate  consideration  to  this  subject  within  the  limits  of  a 
single  chapter.  For  this  subject,  therefore,  the  reader  must  be 
referred  to  tbe  writers  upon  the  criminal  law,  and  to  no  one, 
with  more  satisfaction,  than  to  Mr.  Bishop. 

But,  in  general — 

§  1022.  Disregard  of  Duty  pnnishable  as  a  Crime. — **  Any 
act  or  omission,"  says  Mr.  Bishop,^  ^Mn  disobedience  of  official 
datj,  by  one  who  has  accepted  public  office,  is,  when  of  public 
concern,  in  general,  punishable  as  a  crime.'  This  is  particularly 
BO  where  the  thing  required  is  of  a  ministerial  or  other  like 
nature,  and  there  is  reposed  in  the  officer  no  discretion.* 


*  Bishop  on  Crim.  Law,  g  459. 

*  Citing  State  v,  McEntyre,  8  Ire. 
(N.  C.)  171,  174;  Reg.  «.  Neale.  0 
Car.  &P.  431;  Respublica  o.  Mont- 
gomery, 1  Teates  (Penn.)  419;  Reg. 
«.  James,  1  Eng.  L.  &  Eq.  552;  Rex 
9.  Howard,  7  Mod.  807;  Rex  «.  An- 
gell,  Cas.  temp.  Hardw.  124;  Anony- 
mous, 6  Mod.  96;  Crouther's  Case, 
Oro.  Eliz.  654;  Smith  «.  Langham, 
Bkin.  60;  Ws  Case,  Loflt.  44;  Adams 
•.    Tertenants,    Holt    170;   State  «. 


Leigh.  8  Dev.  &  Bat.  (N.  C.)  127; 
Rex«.  Oommlngs,  5  Mod.  179;  Rex 
«.  Hemmings,  8  Salk.  187;  Smith's 
Case,  Syme  185;  Wilkes  «.  Dinsmao, 
7  How.  (U.  8.)  89;  Rex  «.  Harrison, 
1  East  P.  C.  882;  Reg.  •.  Bock,  6 
Mod.  806;  Mann  «.  Owen.  0  B.  A  C. 
595;  Rex  «.  Bootie,  2  Bur.  864;  Rex 
«.  Fell,  1  Salk.  272;  Reg  «.  Tracy,  6 
Mod.  80;  State  «.  Buxton.  3  Swaa 
(Tenn.)  57. 
*  Citing  Rex  «.  Osbom,  1  Comyna 
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Chap,  v.] 


OBIHINAL  PBOOBEDINOS. 


§  1023. 


Bat  this  doctrine  has  its  exceptions  and  qualifications;  thus  one 
flerving  in  a  judicial  or  other  capacity  in  which  he  is  required  to 
exercise  a  judgment  of  his  own,  is  not  punishable  for  a  mere 
error  therein,  or  for  a  mistake  of  the  law.  His  act,  to  be  cog- 
nizible  oriminally,  or  even  civilly,  must  be  wilful  and  corrupt.^ 
And  if  it  is  strictly  judicial,  and  he  is,  for  instance,  a  justice  of 
the  peace,  and  has  jurisdiction,  he  will  not  be  liable  to  the  suit 
of  the  party,  however  the  law  may  be  as  to  a  criminal  prose- 
cution, though  corruption  is  alleged."* 

§  1023.     What  OfOcers  not  indictable <<It  is  sufSciently 

settled,"  continues  Mr.  Bishop,  "  that  legislators,'  the  judges  of 
our  highest  courts  and  of  all  courts  of  record  acting  judicially,^ 


240;  Commonwealth  v.  Genther.  17 
8.  &R.  (Penn.)  185;  Peoples.  Nor- 
ton, 7  Barb.  (N.  Y.)  477;  AnonymooB. 
Loift  185;  Bex  «.  Seymour,  7  Mod. 
883;  State  «.  Maberry.  8  8trob.  (S. 
C.)  144;  Taylor  «.  Doremus,  1  Harri- 
ion  (N.  J.)  478;  Stone  •.  Graves,  8 
Mo.  148(40  Am.  Dec.  181);  State  «. 
Stalcap,  2  Ire.  (N.  C.)  80. 

«  Citing  State  «.  Porter,  2  Tread. 
(8.  0.)  694;  People  r.  Coon,  15 
Wend.  (N.  Y.)277;  State  9.  Odell.  8 
Blackf.  (Ind.)896;  Reg.  •.  Badger,  6 
Jur.  904;  Commonwealth  «.  Rode8,6 
B.  Mon.  (Ky.)  171;  Lining  •.  Ben- 
tham,  3  Bay  (8.  C.)  1;  State  v.  John- 
ion.  Id.  8S5;  States.  Gardner,  2  Mo. 
28:  State  v.  Glasgow,  Cam.  &  N.  (N. 
C.)  38  (2  Am.  Dec.  629);  Cooper  «. 
Adams,  3  Blatchf.  (Ind.)294;  People 
V,  Norton,  7  Barb.  (N.  Y.)  477;  Rex 
•.  Phelps,  2  Keny,  570;  Rex  e.  Okey, 
8  Mod.  45;  Rex  e.  Allington,  2  Stra. 
678;  Gamett  e.  Ferrand,  6  B.  ft  C. 
611;  Rex  0.  Webb,  1  W.  Bl.  19;  Rex 
«.  Halford,  7  Mod.  198;  Rex  v.  Sea- 
ford,  1  W.  Bl.  482;  Rex  «.  Lediard, 
Say.  242;  Cope  •.  Ramsey,  2  Heisk. 
(Tenn.)  197;  Downing  v,  flerrick,  47 
Me.  462. 

In  State  «.  Glasgow,  Cam  A  N. 
(N.  C.)  Conf.  Rep.  88,  2  Am.  Dec. 


629,  nipra,  it  is  said:  "If  a  public 
officer,  intrusted  with  definite  pow- 
era,  to  be  exercised  for  the  benefit  of 
the  community,  wickedly  abuses  or 
fraudulently  exceeds  them,  he  ii 
punishable  by  indictment,  although 
no  injurious  effect  results  to  an  indi- 
vidual from  his  misconduct.  The 
crime  consists  in  the  public  example, 
in  peryerting  those  powers  to  the 
purposes  of  fraud  and  wrong,  which 
were  committed  to  him  as  instru- 
ments of  benefit  to  the  citizens  and 
of  safety  to  their  righta" 

•Citing  Pratt  «.  Gardner,  2  Cush« 
(Mass.)  68,  (48  Am.  Dec.  652);  Floyd 
e.  Barker,  12  Coke  28,  25;  Cunning- 
ham e.  Bucklin,  8  Cow.  (N.  Y.)  178. 
(18  Am.  Dec.  482);  Gamett  .e.  Fer- 
rand, 6B.  &  C.  611;  Tyler  e.  Alford, 
88  Me.  530;  Furro.  Moss,  7  Jones, 
(N.  C.)  525;  Eelley  v.  Dresser.  11 
Allen  (Mass.)  81;  Weaver  9.  Deyeii- 
dorf,  8  Denio  (N.  Y.)  117;  Steele  e. 
Dunham,  26  Wis.  898. 

•Citing  Story  Const,  g  795;  1 
KentO)m.  285,  note;  Lord  Brougham 
in  Ferguson  e.  Kinnoull,  9  CI.  A  F. 
251;  Mr.  Justice  Coleridge,  In  How- 
ard V.  Gtosset,  May  ParL  Law,  2d  ed. 
151. 

«  Citing  1  Hawk.  P.  C.  Curw.  ed. 


677 


§  1024. 


THB  LAW  OF  OFnOES  AHD  OFFTOXBS. 


[BookT. 


jorora,'  and  probably  euch  of  the  high  officers  of  each  of  the 
governments  as  are  intrnsted  with  responsible  discretionary 
duties,*  are  not  h'able  to  an  ordinary  criminal  process,  like  an 
indictment,  for  official  doings  however  corrupt  There  is  Bome 
apparent  anthoritj  for  including  with  them  juetiees  of  tbe 
peace,  in  respect  of  things  judicial,  and  within  their  jurisdiction ;' 
but  the  plain  weight  of  authority,  probably  of  reason  also, 
excludes  them;  holding  them  liable  to  the  ordinaiy  criminal 
processes,  though  not  to  the  civil  as  we  have  seen,  ia  cases  of  cor- 
ruption, not  of  mere  mistake  or  error/'  * 

§  1024.  Offloer  de  Faoto  liable. — For  malfeasance  in  office 
the  officer  de  facto  is  liable  as  though  he  were  de  jure.* 

§  1025.  Liability  for  partioulttr  Qflfonses. — A  few  particular 
offenses  may  deserve  particular  mention  in  this  connection. 
Thusj  the  public  officer,  whether  he  be  such  dejure  or  defaeto^^ 
may  be  punished  criminally  for — 

Eetartian — which  is   "the  corrupt  demanding  or  receiving, 


p.  447,  $  6;  Tatea  «.  Lanaing,  5 
Johns.  (K.  T.)  282;  9  Jd.  896  (6  Am. 
Dec.  290);  Cunoingham  «.  Bucklin.S 
Cow.  (N.  Y.)  178;  Hamond  «.  How- 
ell, 9  Mod.  218;  Floyd  v.  Baffcer,  12 
Coke  83,  25. 

I  Citing  1  Hawk.  P.  C.  Curw.  ed. 
p.  447,  §  5;  Yates  «.  Lansing,  6  Johns. 
(N.  Y.)  282,  298;  yet  see  Rex  «.  By- 
non,  2  Show.  802;  Wyld  «.  Cookman, 
Cro.  Eliz.  492. 

a  Citing  4  Bl.  Com.  121 ;  2  Woodd. 
Lect.  855. 

>  Citing  State  v.  Campbell,  2  Tyler 
(Vt.)  177;  Yates  «.  Lansing,  2  Johns. 
(N.  Y.)  282;  Floyd  ©.  Barker,  12  Coke 

28,  25. 

«  Citing  Wallace  v.  Commonwealth, 
2  Ya.  Cas.  180;  Commonwealth  9. 
Alexander,  4  Hen.  ft  Munf.  (Ya.) 
522;  Rex  «.  Borron,  8  B.  &  Aid.  482; 
Rex  «.  Harrison,  1  East.  P.  C.  882; 
Rex  9.  Seaford,  1  W.  Bl.  482;  Rex  «. 
Smith,  7  T.  R.  80;  Rex  c.  Fielding,  2 
Bar.  719;  Rex  e.  AUington,  1  Stra. 
678;  Lord  Brougham  in  Ferguson  «. 


Einnoull,  9  CI.  ft  F.  251,  290;  Bex  r. 
Okey,  8  Mod.  45;  Rex  «.  Phelps,  2 
Eeny  570;  Rex  v.  Davia,  Loflt.  52; 
In  re  Fentiman,  4  Key.  ft  M.  126; 
Rex  «.  Brooke,  2  T.  R  190;  Rex  v. 
Jones,  1  Wils.  7;  Rex  fi  CoEens,  2 
Doug.  426;  Jacohs  •.  Commonwealth, 
2  Leigh.  (Ya.)709;  Rex«.  Angelicas, 
temp.  Hardw.  124;  State  «.  Gardner, 
2  Mo.  28;  Lining  «.  Bentbam,  2  Bay 
(S.  C.)  1 ;  People  ».  Coon,  15  Wend. 
(N.  Y.)  277;  State  «.  Porter,  2  Tread. 
(S.  C.)  694;  Rex  e.  Justices,  Say.  25; 
Rex  «.  Baylis,  8  Bur.  1818;  Rex  ft 
Jackson,  Loflt.  147;  Rex  ai  Wykes, 
Andr.  288;  Rex  v.  Harries,  18  East 
270;  Rex  0.  Bishop.  5  B.  ft  Aid.  612; 
Reg.  0.  Jones.  9  Car.  ft  P.  401 ;  State 
9.  Porter,  8  Brev.  (S.  Q.)  175. 

*  State  «.  McEntyre,  8  L^ed.  (N.  G.) 
171 ;  State  «.  Cansler,  75  N.  C.  442; 
Slate  «.  Long,  76  N.  C.  254;  Eiitoo  a. 
Fag,  10  Mod.  288. 

•  State  V.  McEntyre,  8  Lned.  (N.  C) 
171,  174. 
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Ohap.  y.]  OSIMINAL  FB0CBEDIN08.  §  1025. 

by  a  peraon  in  office,  of  a  fee  for  services  which  shonid  be  per- 
formed gratnitonsly ;  or,  where  compensation  is  permissible,  of 
a  larger  fee  than  the  law  justifies,  or  a  fee  not  dae;"  ^  or,  nnder 
appropriate  statutes,  for — 

EnAezzlement — which  is  the  frandnlent  appropriation  of  pro- 
perty by  a  person  to  whom  it  has  been  intrusted ;  *  or  for 

Wilful  Dxaregwrd  of  DtUy^  an  offense  whose  character  is 
Bnfflciently  indicated  by  its  name.' 

*  Bishop  Grim.  Law,  g  890,  et  9eq.  >  Fortenbeny  «.  Btate,66  Hiss.  286; 

AbflSDce  of  oorrapt  intent  no  excuse  Btate  fi  OoiB,  08  Me.  22. 

in  an  action  against  an  officer  for  a  *  State  fi  Eem,  —  N.  J.  — ,  17  AtL 

statutory  penalty  for  taking  illegal  Rep.  114^ 
fees:  Cobbey  v.  Burks,  11  Neb.  167, 
38  Am.  Rep.  864. 
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B«ferenodB  are  to  SeotiOBfl, 


ABANDONMENT  OF  OFFIOB. 
L  Bt  RBPusDre  ok  NBOLioTiNe  to  Qualify. 
mere  delay  in  qualifying  no  abandonment,  488. 
refuaal  or  neglect  to  qualify  at  all  Yaoates  office,  431 
IL  Bt  RBruBoio  on  NBOLBornfo  to  Pbbvobk  Ddtib& 
continued  refusal  or  neglect  to  perform  duties  constitutes  abandonment, 

485. 
Judgment  of  ouster  necessary,  486 
IIL  Bt  Rbicotal  vbom  thb  Distbiot. 
officer  usually  required  to  reside  in  district  for  which  he  was  elected,  487. 
I)ermanent  remoyal  from  district  operates  as  abandonment,  488. 

illustrations  of  this  rule,  489. 
office  once  abandoned  cannot  be  resumed,  440. 
rV.  Bt  Bnoaoino  or  Rbbbllioh. 

officer  who  rebels  against  goyeromeot  forfeits  office,  441. 
Y.  Bt  Dbath. 
death  of  single  officer  creates  vacancy, 
eurrlTor  of  two  or  more  officers  may  execute  office,  448. 
ABILITY  TO  READ  AND  WRITE, 

as  a  qualification  for  office,  70. 
ABSTRACTS, 

mandamus  not  granted  to  permit  making  of,  739. 
liability  of  officer  in  malting,  74L 
ABUSE  OF  PROCESS, 

liabili^  of  officer  for,  771,  778. 
liability  of  party  for,  905,  note. 
ACCEPTANCE  OP  OPPICB, 

citizen  is  under  social  obligation  to  accept,  340. 
common  law  imposed  same  obligation,  841. 

duty  dedsred  by  statutes  in  many  cases,  248. 
■oceptanoe  of  municipal  offices  compelled  by  mandamus,  848. 
refusal  to  accept  was  indictable  at  common  law,  244. 
citizen  not  oompelled  to  serre  without  compensation,  when,  245. 
dtizen  not  oompelled  to  accept  second  office  when  he  already  holds  one, 
846. 
not  oompelled  to  accept  disqualifying  office,  248. 

[(581] 
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ACCEPTANCE  OP  OTFlCE—ChfUimisd, 

acceptance  necessary  to  full  poeseesion  of  office,  347. 
when  acceptance  is  to  be  glTen,  848. 

must  follow  election  or  appointment,  848. 
what  consdtates  acceptance,  849,  «l  m;. 
seeking  the  office  is  not,  249. 
consent  to  be  appointed  or  elected  is  not,  849. 
qualiflcatlon  is  best  evidence  of,  800. 
failure  to  qualify  is  refusal,  261. 
acceptance  presumed  from  exercise  of  office,  883. 
ACCKPTANCB  OF  ANOTHER  OPPICB. 
in  general  works  forfeiture  of  first  office,  419. 
L    Bt  Aoqeptancb  of  Inoompatiblb  Officb. 
acceptance  of  second  office  incompatible  with  first  vacates  first,  480L 

exception  to  this  rule,  421. 
what  constitutes  incompatibility,  428. 
illustrations  of  incompatible  offices,  428. 
illustrations  of  offices  not  incompatible.  424. 
no  proceeding  necessary  to  enforce  vacation,  42S. 
acceptance  of  second  office  is  conclusive  of  officer's  election  to  hold  thai 
one,  426. 
n.    Bt  thb  Aoqbptanob  of  ▲  Pobbiddkh  Officx. 
in  general  of  the  subject,  427. 

distinction  between  eligibility  to  election  and  power  to  hold,  428. 
acceptance  of  forbidden  office  vacates  first,  429. 

not  when  first  office  held  under  different  government,  480. 
illustration  of  the  rule,  481. 
ACCOUNT. 

L  DUTT  TO  ACOOUNT  FOB  PdBLIC  FuND& 

in  general  of  the  duty,  909. 

at  what  time  officer  sbould  aoooont,  910. 

when  officer  chargeable  with  interest,  911. 

extent  of  liability  under  statutes  and  bonds,  and  excuses  for  defaults^ 

912. 
legislature  may  relieve  officer  from  his  liability,  918. 

when  action  may  be  begun,  914. 

can  not  set  up  illegality  of  transaction  to  defeat  right  to  an  accountings 
916. 
n.  DuTT  TO  Aoooxmr  fob  Public  Pbofsbtt. 

nature  and  extent  of  the  duty,  918. 
ACCOUNTS. 

of  officer,  how  far  conclusive  on  surety,  289. 

contract  to  procure  allowance  of,  void,  864 
ACQUIESCENCE, 

effect  of,  in  quo  warranto  proceedings,  485. 

ratification  by,  560. 
AOKNO  WLEDGMEN  TS, 

liability  of  notary  for  neglect  in  taking,  706. 
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ACnOKE, 

right  of  offleer  to  bring,  801,  896. 
L  RieHT  ov  AonoN  roR  Tobta. 
may  recorer  for  injury  to  property  In  his  poBseislon,  891. 
when  officer  most  sue  in  name  of  his  office,  892. 
II.  Bight  of  Agtioh  upon  Bokdb,  Contbactb,  Ac. 
has  implied  right  to  bring  necessary  actions,  893. 
right  to  sue  In  his  own  name  on  bonds,  894. 

officer  sning  should  sue  by  bis  official  title,  895. 
officer  can  not  lue  in  his  own  name  on  simple  contracts  made  in  behalf  of 

public,  896. 
against  officer,  when  may  be  brought.  914. 

See  LiABiLiTT  OF  Offigersl 
ADMINISTRATORS, 

can  not  deal  with  themselres,  840. 
ADMISSIONS, 

of  officer,  when  binding  on  public,  848. 
ATFINITT. 

when  cause  of  disqualification  in  Judges,  618. 
AGB, 

required  to  render  one  eligible  to  office,  71,  72. 
to  make  one  a  YOter,  160. 
AOSNOT,  PUBLia 

See  Public  Officb. 
AGENTS,  PUBLIO. 

See  Public  Officsks. 
ALDBRMEN, 

not  liable  for  their  official  acts,  when,  689. 
public  not  held  liable  for  their  torts,  851. 
ALIENS, 

can  not  hold  public  offices,  74. 
removal  of  disability,  89, 98. 

AMOTION. 

See  Rbmotal. 

APPOINTMENT  TO  OFFICE, 

necessity  for  appointment  or  election,  100. 

what  meant  by  appointment,  102. 

who  may  appoint  officers,  108. 

appointment  is  an  ezecutiye  act,  104. 

exceptions  to  this  rule,  105. 
legislature  may  appoint,  when,  106. 

power  to  prescribe  manner  of  appointment,  not  equivalent  to  power 
to  appoint,  107. 
authority  to  appoint  must  be  conferred  by  sovereign  power,  106w 

power  which  creates  authority  may  take  it  away,  109. 

power  may  be  absolute  or  conditional,  110. 

9X  what  time  power  may  be  exercised,  111. 

offloer  cannot  appoint  himself  to  offioe,  112. 
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APPOINTMSKT  TO  OFFlOS^O&ntintud. 

power  once  ezeroiaed  is  exhauBted  till  yacaooy  ocooxa.  111, 
what  eonatltates  «i  appointment*  114. 

whether  neoeaaarj  that  it  be  in  writing,  U6»  IIC 
oommission  la  eyidenoe  merely,  117. 
when  commladon  iaanea,  118. 
may  be  reyoked  when.  119. 
appointment  is  irrevocable,  120. 

appointments  maj  be  made  under  what  clreamatanoei^  t81« 
U  OrigifuU  App^nimmUi, 

more  often  made  onder  national  than  under  state  goYemment^  ISlL 
local  offices  not  to  be  permanently  filled  by,  123. 
temporaiy  or  provisional  appointments  may  be  made,  128. 
discretion  of  appointing  power  when  absolute,  124. 
flL    AppointmenU  Uf  JUl  VaeaneUt, 

may  be  made  in  two  classes  of  case%  12S. 
what  constitutes  a  Yacancy,  120. 
how  vacancies  classified,  127. 

office  filled  by  officers  holding  over,  l^hether  vacant  or  not,  128L 
failure  to  elect  causes  vacancy  when,  129. 
failure  to  qualify  causes  vacancy  when,  180. 
election  of  unqualified  person  causes  vacancy  when,  18L 
newly  created  office  vacant  when,  182. 
anticipated  vacancies  may  be  filled  when,  188. 
when  advice  and  consent  of  senate  required,  184. 
filUog  vacancies  occurring  in  office  filled  by  senate,  186. 
filling  vacancies  occurring  during  session  but  left  unfilled,  18QL 
rule  in  United  States  Oourto,  187. 
rule  in  New  Jersey,  188. 

appointee  holds  only  till  close  of  next  session,  189. 
contracts  for  procuring  appointment  are  void,  851,852. 
agreements  to  appoint  are  void,  850. 
APPROPRIATIONS. 

unlawful,  may  be  enjoined,  996. 
APPROPRIATION  OP  PAYMENTS. 

effect  of  on  liability  of  surety,  291,  292. 
APPROVAL  OP  BONDS, 
nccesdty  for,  811. 
iB  a  duty  owing  to  public  only,  812. 

sureties  have  no  right  of  action  for  neglect  or  refusal  to  approve^  iUL 
failure  to  approve  does  not  release  sureties,  818. 
may  be  enforced  by  mandamus  when,  814. 
ARBrrRATORS, 

liabUity  of  for  official  acts,  689,  640.  ' 

ARREST, 

liability  of  officer  for  unlawful,  770,  781. 
ASSESSORS  OF  TAXES, 
public  officers,  28. 
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ASSESSORS  OF  TAXES-^OonUnued. 
liability  for  official  acts,  689. 
public  not  liable  for  their  torta,  851. 
ASSIGNEES  IK  BANKRUPTCY, 

can  not  deal  with  themselves  officially,  840. 
liable  for  neglect  of  duty,  684 
ASSIGNMENT, 

of  unearned  compensation  opposed  to  public  policy,  874. 
ATTENDANTS  UPON  COURTS. 

•re  public  offloers,  when,  80. 
ATTORNEY-GENERAL, 

discretion  of,  can  not  be  controlled  by  mandamus,  061. 
ATTORNEYS  AT  LAW. 

whether  public  officers  or  not,  29. 
AUTHORITY  OP  OFFICERS, 
L    Of  thb  Soubox  of  thb  Authoritt. 
authority  is  created  by  law,  601. 

statutory  and  common  law  offices,  503. 
authority  may  be  changed  by  law,  503. 

authority  of  constitutional  office  can  not  be  affected  by  kgialatez^,. 
504. 
IL    Of  thb  Nature  of  thb  Authoritt. 
authority  varies  with  nature  of  office,  505. 
authori^  of  public  officer  must  be  ascertained,  506. 
what  constitutes  authority,  507. 
authority  coolined  to  territorial  limits,  508. 
authority  limited  to  official  term,  509. 

azceptions— completing  service,  correcting  record,  51Ql 
grants  of  power  strictly  construed,  511. 
how  dififers  from  private  agency,  513. 
limits  to  discretion,  518. 
Judicial  power  limited  to  Jurisdiction  conferred,  514. 
Judicial  power  can  be  conferred  only  on  Judicial  offices,  518L 

general  and  special  Jurisdiction,  516. 
dlsqualiiioation  of  Judge  from  actings 
by  interest,  617. 
1^  relationship  or  affinity,  518. 
by  friendly  or  hostile  relations,  510. 
by  having  been  counsel  for  either  party,  530L 
legislative  power  limited  by  the  constitution,  531. 
ministerial   powers  limited  to  those  expressly  granted  or  neoewarlly' 

implied,  533. 
ministerial  officer  can  not  question  validity  of  law  requiring  his  action,. 

688. 
ministerial  officer  can  not  act  in  his  own  behalf,  53A 
presumption  of  antho^ty,  535. 
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AUTHORITY  OF  OFFICERS— OmtfiMMl. 

in.     AUTHOBITT  BT  RaTIFIOATIOH. 

1.    In  General. 

anthority  may  be  conferred  by  ratification,  0M. 

what  is  meant  by  ratification,  627. 
iL     What  AoU  mof  be  Batifled. 

in  general,  828. 

the  general  rule.  528. 

torta  may  be  ratified,  580. 

Toid  acta  can  not  be  ratified— Toidable  acta  may  be,  68t 

Illegal  acta  can  not  be  ratified,  532. 
t.  Who  may  BaiiJ^. 

in  general,  538. 

ooipwationa,  private  and  municipal,  may  ratify,  534. 

atata  may  ratify,  685. 

when  officer  may  ratify,  636. 
4    CkmdiUene  of  Batifleation, 

in  general,  537. 

IRrlncipal  most  have  been  identified,  588. 

principal  must  have  been  in  existence,  688. 

principal  most  have  present  ability,  540. 

act  must  have  been  done  aa  agent,  541. 

knoarledge  of  material  facts,  542. 

no  ratification  of  part  of  act,  548. 

lights  of  other  party  most  be  prejudiced,  544. 

5.  What  amounts  to  a  Bat^leation, 

written  or  unwritten— expreaa  or  implied,  545. 

a.  Express  Ratification. 
general  rule,  546. 

b.  Implied  ratification. 

in  general— variety  of  methods^  547.  ^ 

by  accepting  benefits,  548. 
by  bringing  suit  based  on  agent* a  act,  54ft. 
ratlfioation  by  acquiescence,  aUence,  550. 
election,  551. 

most  elect  within  a  reasonable  time,  55Sl 
aame  rule  applies  to  private  corporations,  558. 
•    and  to  municipal  and  ^uow'- municipal  corporations,  654 
how  in  case  of  a  state,  555. 

6.  The  BesttUe  qT  ^atifUkUion. 
what  for  thia  subdivision,  556. 

1.  In  general 

equivalent  to  precedent  authority,  557. 

exception,  intervening  rights  can  not  be  defeated,  668L 

ratification  irrevocable,  558. 
8.  Aa  between  Principal  and  Officer. 

imtiilcation  releases  officer  from  liability  to  principal,  600. 
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AUTHORITY  OP  OFFlOKBB^OanHnwd. 
•.  Am  between  Priocipal  and  other  Party. 
a.  other  party  against  principal,  561. 
ft.  principal  against  the  other  party,  563. 
4.  Am  between  Officer  and  other  Party. 
ratification  releases  officer  on  contract,  563. 
otherwise  in  tort,  564. 
AUTHORITY— HOW  EXECUTED. 
1.  Thb  Nbobssitt  of  Personal  ExEounoif. 
an  office  can  not  be  held  in  trust,  566. 
Judgment  and  discretion  can  not  be  delegated,  567. 
mechanical  or  ministerial  duties  may  be  delegated,  568. 
authority  to  appoint  deputies,  569. 
authority  of  deputies,  570. 
IL  Of  thk  Execution  of  a  Joott  AuTHoarrT. 
private  trust  or  agency  must  be  executed  by  all,  571. 
public  trust  or  agency  may  be  executed  by  a  majority,  though  all  must 
meet  and  confer,  572. 
presumptioQ  that  all  acted,  578. 
where  no  majority  possible  all  must  act,  07i. 
full  board  must  be  in  existence,  575. 
not  required  to  meet  in  any  particular  office,  578. 
proTious  agreement  as  to  joint  action  void,  677. 
all  may  ratify  act  of  part,  578. 
presumption  of  due  execution.  579. 

preaumption  not  indulged  in  to  show  other  officer  in  default,  580. 
exceptiona— presumption   not   indulged  to  support  proceedings  in 
invUum,  581. 
DL  Iv  Whosb  Namb  AuTHORrrr  Should  bb  Bxbbcibbd. 
public  officer  acts  in  name  of  public,  583. 
ahould  not  make  contracts  or  transact  businois  for  public  in  Ilia  own 

name,  588. 
in  whose  name  deputy  should  act,  584. 
BAIL, 

liability  of  officer  for  refusing,  771. 
BALLOTS, 

Toting  usually  required  to  be  by  ballot,  lOOL 
what  constitutea  ballot,  191. 
ballot  implies  secrecy,  192. 
•tatatea  protecting  the  secrecy  of  the  ballot,  193. 
statute  requiring  distinctive  mark  is  unconstitutional,  194. 
"written  '* ballot  hicludes  printed  one,  195. 
baUot  most  contain  but  one  name  for  each  office,  196. 
written  evidence  supersedes  printed,  197. 
eifect  to  be  given  to  "sUp**  or  "  paster,"  198. 
names  most  be  clearly  expressed,  199. 
slight  irregularities  do  not  vitiate,  200. 
bat  ballot  must  be  reasonab^  certain,  801, 
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BALLOTS— ObiKJfMMd. 

perfect  ballot  is  coadusiTe  evidenoe  of  voter's  intenUoa,  MS. 

eztrinsio  evldenoe  to  explain  ballot,  288. 
BLANKS. 

in  official  bonds,  effect  of,  977. 

when  surety  boand  by  filling,  278. 

See  Official  Bonoa. 
BOARD  OF  AUDITORS, 

mandamus  lies  to  compel  them  to  perform  duty,  2€8L 
BOARD  OF  HEALTH, 

liability  of,  for  official  action,  680. 

can  not  deal  with  themselTes  officially,  840l 
BOARD  OF  PUBLIO  WORKS. 

members  of,  are  public  officers,  48L 
BOARD  OF  RBOISTRATION, 

lUbllity  of,  889. 

See  RBeuTRATiOH. 
BOARD  OF  SUPERVISORS, 

mandamus  will  lie  against  when,  968. 
BOARDS— COUNTY. 

mandamus  lies  to  compel  them  to  perform  their  duties*  968L 
BOARDS— PUBLIC. 

whyoeated,  612. 

are  exempt  from  liability  as  state  agencies,  618. 

indlTidual  members  are  liable  when,  614. 
how  when  they  are  incorporated.  615. 

liable  for  defaults  of  their  subordinates,  when,  796L 

all  must  meet  to  act,  672. 
BOOKS, 

of  office,  delivery  of  to  successors  may  be  compelled  by  mandamos,  961 
BONDS, 

See  Official  Bonoa. 
BOND  OF  INDEMNITY, 

See  Indemnity. 
BRIBERY, 

may  disqualify  one  for  office,  78. 

or  invalidate  his  election,  878. 

of  officer,  effect  of,  868. 
CABINET  OFFICERS, 

not  liable  to  private  action  when.  608. 

not  subject  to  mandamus,  when,  953. 
CANAL  CONTRACTORS, 

are  liable  for  negligence  in  repairing,  686. 
CANVASSERS  OF  ELECTIONS, 

canvassing  the  vote,  207. 

canvassers*  duties  are  ministerial  merely,  908. 

canvassing  boards  bound  by  the  returns,  209. 

canvassers  may  be  compelled  to  act  by  mandamus,  BlOt 
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CANYASBBRS  OF  ELECTIONS— Om^tniMd. 

board  can  act  bat  once,  211. 

canyassers'  findings  not  conclusive,  212. 

See  Election  Offickbi. 
CAPTAIN  OF  SHIP  OP  WAR. 

liability  for  acts  of  subordinates,  794. 
OBRTIORARI  TO  PUBLIC  OFPICERa 
L  Of  thb  Natukb  of  thb  Rbkbdt. 

definition  of  the  writ,  1000. 

lies  only  to  review  Judicial  action,  lOOL 

is  not  a  writ  of  right,  1002. 

does  not  lie  where  other  remedy  exists,  1008. 

not  granted  where  party  has  been  guilty  of  laches,  1004. 

does  not  lie  to  review  discretion,  1000. 

party  applying  for  writ  should  have  special  interest,  1006. 

n.   To  WHAT  OfFICBRB  WrIT  IB  ISSUED. 

issued  only  to  Judicial  and  not  to  ministerial,  executive  or  legislaUTe 

officers,  1007. 

illustrations  of  application  of  the  writ,  1008. 

in.  What  QoBBTioNa  are  open  to  Rbyiew. 

presumption  that  proceedings  are  regular,  1009. 

how  when  writ  addressed  to  inferior  courts  or  tribunals,  1010. 

how  when  writ  addressed  to  gua«i*Judicial  officer,  1011. 

CITIZEN, 

how  compares  with  ^'inhabitant"  and  "resident,**  158. 

CIVIL  OFFICERS, 

defined,  24. 

imi)eachment  of. 

See  Impeachmknt. 

CIVIL  SERVICE  EXAMINATION, 

may  be  required,  86. 

but  cannot  defeat  constitutional  discretion,  87. 
CLAIMS, 

contracts  for  proeuring  allowance  of,  864. 

allowance  of. 

See  Mandamus. 

CLERGYMEN. 

are  public  civil  officers,  when,  31. 
CLERKS. 

are  public  officers  when,  82. 
CLERKS  OF  COURTS, 

are  ministerial  officers,  686. 

liable  for  their  negligence,  686. 
in  taking  or  approving  bonds,  686. 
in  filing  papers,  686. 
in  giving  false  certificate.  686. 
in  entering  cause  on  docket,  686. 
In  issuing  writs,  686. 

(44) 
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CLERKS  OF  COURTS— Om/tntMi. 
are  liable  in  making  copies,  688. 

for  their  negligence  in  entering  np  Judgment,  680^ 

for  omissions  or  refusals  to  perform  duty,  68(S. 

in  refusing  to  issue  proper  process,  680. 
liable  for  defaults  of  their  deputies,  800. 
moat  allow  inspection  of  records,  687. 

and  furnish  copies,  688. 

are  liable  for  refusal,  687,  688. 

or  may  be  compelled  by  mandamus,  687,  688,  WUk 

See  MANDAMUBii 

COLLECTOR  OF  CUSTOMS, 

liability  of,  for  ofDcial  actions,  689. 

not  liable  for  acts  of  subordinates,  708. 
COLLECTOR  OF  TAXES, 

is  public  officer,  88. 

must  act  only  by  warrant,  689. 

is  protected  by  process  fair  on  its  face,  690. 

how  affected  by  extrinsic  knowledge  of  defects,  691« 

is  not  protected  if  warrant  not  fair  on  its  face,  693. 

is  liable  if  he  abuses  his  authority,  693L 

liability  for  money  received  on  void  process,  694. 
COLLEGE  OFFICERS. 

See  School  Otwiobbm, 
COLLEGE  PROFESSORS, 

are  not  public  ot&cera,  84 

COMMISSION, 

is  evidence  of  title  merely,  117. 

delivery  of  114. 

when  it  issues,  118. 

may  be  revoked,  when,  119. 

ean  not  enlarge  term  fixed  by  law,  896ii 
COMMISSIONERS, 

when  are  public  officers,  8(1. 

liability  of,  for  official  acts,  639. 

liability  for  acts  of  subordinates,  796L 

can  not  deal  with  them  officially,  840. 
COMMISSIONERS  OF  LAND  OFFIOB^ 

mandamus  against,  968. 
COMMISSIONER  OF  PATENTS^ 

mandamus  against,  968. 
COMMISSIONERS  OF  PENSIONS^ 

mandamus  against,  958. 
COMMON  COUNCIL. 

members  of,  are  public  officers,  48. 

See  Aldbrmsn,  Makdaxdil 
CONTRIBUTORY  NEGLIGENCE, 

effect  of,  on  officer's  liability,  680. 
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COHPENSATIOK  OF  OFFICER. 
1.  Bight  to,  agabMl  the  PubUe. 
right  to,  depends  upon  a  law  conferring  it,  855,  855. 
no  contract  ezisU  to  pay  it,  855. 
when  none  fixed  hy  law,  officer  can  not  recover  quantum  meruU,  865. 

except  where  he  acts  as  a  private  agent  or  servant,  856. 
where    no    constitutional   prohibition,  compensation   may  be  altered, 
decreased  or  discontinued,  857. 
this  may  he  done  during  incumbent's  term,  857. 
act  appropriating  less  sum  is  not  implied  reduction,  when,  857. 
oompeiksation  fixed  by  law  can  not  be  cut  down  by  officer's  superior, 

857. 
fees  fixed  by  law  can  not  be  commnted  by  an  annual  salary,  857. 
where  compensation  of  one  officer  same  as  that  of  another,  increase 
in  latter  does  not  increase  former,  857. 
constitution  may  prohibit  increase  during  term,  858. 
this  provision  can  not  be  evaded,  853. 
bat  where  no  salary  has  been  fixed  at  all,  it  may  be  fixed  during 

term,  858. 
may  have  the  increased  salary  during  his  second  term,  858. 
officer  may  recover  compensation  of  two  offices  if  not  incompatible, 

809. 
but  he  can  not  recover  from  two  sources Jor  the  same  work,  869. 
forfeits  salary  if  he  accepts  incompatible  office,  850. 
can  not  recover  reward  for  doing  official  duty,  861. 
can  not  recover  for  added  or  incidental  services,  868. 
ofllcer  defaeU  can  not  recover  compensation,  881. 
bat  if  payment  is  made  to  officer  de  facto,  officer  de  Jur$  can  not  lecover 

it  from  government,  832. 
ds  Jur0  officer  may  recover  salary  paid  de  faeto  officer,  888. 
d$  Jure  officer  can  not  recover  on  bond  of  de  faeto  officer,  884. 
t.    Bighl  to,  agaitui  Third  Pereons. 
officer  can  not  recover  from  third  person  where  his  compensation  Is  paid 

by  the  public,  881. 
when  payment  of  fees  Is  regulated  by  law,  officer  can  not  recover  other- 
wise, 882. 
officer  making  void  contract  for  fees  can  not  recover  guatUum  meruH 

888. 
fees  unlawfully  exacted  may  be  recovered  or  set  off,  884. 
officer  can  not  recover  reward  for  act  within  line  of  duty,  885. 
when  no  fees  are  fixed  ministerial  officer  may  recover  reasonable  valne, 

886. 
efflcer  may  demand  prepayment  of  his  fees,  887. 
officer  may  retain  papers  on  which  he  has  expended  labor  untO  paid,  888. 
H    (hfUraeti  in  rtferenee  to, 
contract  that  stranger  shall  receive  all  of  the  emoluments  is  void,  870. 
contract  that  stranger  shall  receive  part  of  the  emoluments  is  void,  871. 
contract  to  surrender  all  or  part  of  emoluments  to  the  public  is  void,  872 
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COMPENSATION  OF  OFFICER-  OtmUntteiL 

contracts  to  pay  additional  compenBation  for  performance  of  dntj  lit 
void,  874. 

contract  to  pay  for  services  in  indei)endent  employment  is  vaUd,  875. 

contract  to  pay  reward  for  performance  of  ofBcial  duty  not  void»  87ft. 

contract  to  accept  less  than  legal  compcDsation  is  not  binding,  877. 

contract  to  waive  legal  means  for  collecting  compensation  is  void,  87& 
8.     OontraoU  reapecUng  Division  <f  Fee$  with  DeptUie», 

when  all  fees  belong  to  principal  be  may  contract  for  portion  of  thott 
earned  by  deputy,  870. 

but  contract  to  pay  principal  a  fixed  sum  at  all  events  is  void,  880. 

where  fees  legally  belong  to  deputy,  contract  to  divide  these  is  void,  881. 
COMPETITION  FOR  OFFICE, 

contracts  to  diminish  are  void,  855. 
COMPROMISE  OF  CRIME, 

contracts  for  effecting,  are  void,  865. 
CONDITIONAL  DELIVERY, 

of  official  bond,  effect  of,  279. 
CONSTABLES. 

SeeSHBRTFFa 
CONSTRUCTION  OF  AUTHORITY, 

grants  of  power  are  strictly  construed.  511. 
difference  in  case  of  private  agency,  513. 
limits  fixed  to  discretion,  518. 
judicial  power  how  limited,  514-516. 
legislative  power  how  limited,  521. 
ministerial  powers  how  construed,  522. 
CONTESTED  ELECTIONS. 

the  right  to  contest.  218. 

the  tribunal.  214. 

the  procedure — statutory  remedies,  215. 

where  no  statutory  method,  quo  warranto  is  the  remedy,  216. 

mandamus  not  the  remedy,  217. 

same  subject— the  rule  stated,  218. 

presumption  of  regularity,  219. 

burden  of  proof  is  upon  contestant,  220. 

presumption  of  regularity  may  be  overthrown,  221. 

distinction  between  defective  elections  and  defective  returns,  2S2L 

irregularities  not  affecting  result  may  be  ignored,  228. 

contestant  must  show  that  irregularities  affected  result^  224. 

mandatory  provisions  must  be  observed,  225. 

effect  of  intimidation  or  violence,  226. 

impeaching  the  returns,  227. 

correcting  the  returns,  228. 

the  ballots  as  evidence,  229. 

poll-books  and  tally  sheets  as  evidence,  280l 
CONTRACTORS, 

are  not  public  officers,  86. 
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OONTRAOT8, 

procuring  from  gOTemment,  etc.,  802. 
CONTRACTS  CONCERNING  OFFICES  AND  OFFICERS. 
L  Contracts  to  sbottbb  Afpoistmbnts  ob  Election  to  Offiob. 
agrcementa  to  appoint  one  to  office  are  void,  850. 
cod  tracts  to  procure  appointments  to  office  are  void,  851. 
same  rale  applies  to  private  offices  and  employments,  853. 
contracts  for  procuring  or  improperly  influencing  elections  are  void,  868. 

what  services  are  legitimate,  854. 
contracts  diminishing  competition  for  offices  are  void,  850w 

IL   CONTBAOTB  TOB  THB  SaLB  OF  OfFICBS. 

contracts  for  the  sale  of  public  offices  are  void,  856. 
contracts  to  resign  office  in  another's  favor  are  void,  857. 
contracts  for  exchange  of  offices  are  void,  858. 

III.    CONTBACTS  FOB  InFLUBNGINO  OFFICBBS  AND  OFFICIAL  ACTION. 

contracts  for  improperly  influencing  official  action  are  void,  859. 
contracts  to  improperly  influence  legislative  action  are  void,  860. 

legitimate  services,  861. 
procuring  contracts  from  government  or  heads  of  departments,  862. 

illustrations,  868. 
contracts  to  procure  allowance  of  claims,  864. 
contracts  to  procure  compromise  of  crime  or  discontinuance  of  criminal 

proceedings,  865. 
contracts  for  procuring  pardons,  866. 

how  where  conviction  illegal,  867. 
contracts  leading  to  violation  of  duty  are  void,  868. 
contracts  imposing  restraints  upon  performance  of  duty  are  void,  869. 

rV.    CONTBACTS  BBSFBCTINO  THB  ElCOLUlCBMTS  OF    PUBLIO  OfFIGBBS. 

contract  that  stranger  shall  receive  all  of  the  emoluments  is  void,  370. 
contract  that  stranger  shall  receive  part  of  the  emoluments  is  void,  871. 
contract  to  surrender  all  or  part  of  emoluments  to  the  public  is  void,  879. 
an  election  procured  by  such  contract  is  void,  878. 
contracts  to  pay  additional  compensation  for  performance  of  duty  are 

void,  874. 
contract  to  pay  for  services  in  independent  employment  is  valid,  875. 
contract  to  pay  reward  for  performance  of  official  duty  not  valid,  876. 
contract  to  accept  less  than  legal  compensation  is  not  binding,  877. 
contract  to  waive  legal  means  for  collecting  compensation  is  void,  878, 

y.   CONTBACTS  RbSFBOTINO  DIVISION  OF  FbBS  WITH  DBPTTriBS. 

where  all  fees  belong  to  principal  he  may  contract  for  portion  of  those 

earned  by  deputy,  879. 
but  contract  to  pay  principal  a  fixed  sum  at  all  events  is  void,  880. 
where  fees  legally  belong  to  deputy,  contract  to  divide  these  is  void,  881« 
CONTRACTS— LIABILITY  OF  OFFICERS  ON. 
L  In  Qbnebal. 
government  can  act  only  through  it  officers  or  agents,  803. 
officer  or  agent  should  act  only  in  name  of  the  government,  804. 
public  agen(s  are  presumed  not  to  be  personally  liable,  805. 
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OONTRAOTB— LIABILITY  OP  0PPICER8  ON— OwU^nnfld. 

will  not  be  held  liable  except  where  intent  is  clear  to  make  them  so,  80S 

to  what  contracts  this  rule  extends,  807. 

but  where  intent  is  clear,  they  will  be  personally  charged,  808. 

public  officer  not  ordinarily  held  to  an  implied  warranty  of  authority,  800. 

but  officer  may  be  bound  by  express  representation  as  to  hla  authority,  810. 

or  where  he  is  guilty  of  fraud  or  misrepresentation,  81L 

officer  may  be  liable  where  knowing  he  has  no  authority,  he  makes  ooBr 

tract  implying  its  existence,812. 
officer  liable  who  disavows  his  official  character,  813. 
officer  liable  who  conceals  fact  of  his  agency,  814. 
officer  may  be  liable  where  there  is  no  responsible  prioeipal,  815. 
when  officer  is  liable  on  the  contract  made  without  authority,  810. 
how  liability  enforced  in  other  cases.  817. 
how  when,  though  authorized,  he  fails  to  bind  the  public,  818. 

II.  Upon  Oontracts  not  Nbootiablb. 
illustrations  of  rule  holding  officer  not  liable,  819. 
cases  holding  officer  liable.  820. 

III.  Upon  Nbootiablb  Instruicbntb. 
in  general,  821. 

cases  applying  rule  applicable  to  private  agency,  823. 

eases  distinguishing  public  officers,  823. 

admissibility  of  parol  evidence  to  show  intent,  884. 

the  true  rules,  825. 
00NTRACT8— LIABILITY  OP  PUBLIC  POR  C0NTRA.CT8  OF  OF 
PIOERS, 

authority  is  created  by  law,  828. 

persons  dealing  with  officer  must  ascertain  his  authority,  829. 

authority  will  be  strictly  construed,  830. 

contract  must  be  in  form  prescribed  by  law,  881. 

limits  fixed  by  law  must  not  be  exceeded,  882. 

conditions  precedent  must  be  complied  with,  883. 

public  only  bound  while  officer  keeps  within  his  authority,  834. 

contract  authorized  and  duly  executed  is  binding,  835. 

state  llsble  for  breach  of  binding  contract— prospective  profits,  830. 

estoppel  of  government  to  deny  officer's  authority,  837. 

ratification  of  unauthorized  acts  and  contracts,  838. 

officer  cannot  deal  with  himself  without  principal's  knowledge  and  ooft 
sent,  889. 

to  what  oncers  this  rule  applies,  840. 
CORONERS, 

See  SHBBiFm. 

COSTS, 

in  quo  wirranio  cases,  499. 
COUNTY. 

See  PuBLTc,  Municipal  0orpob\tiohb« 
COUNTY  COMMISSIONERS, 

liability  of.  for  official  acts,  039. 
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OOUNTT  TREASURER, 

can  not  deal  with  himself  officially,  840. 
COURT  CRIERS, 

are  public  officers,  87. 
OBUDNAL  PRACTICES, 

may  disqualify  for  office,  77  et  »eq. 
aa  by  engaging  in  duel,  77. 
by  bribery  or  fraud,  78. 
by  being  a  defaulter,  79. 
l^  engaging  in  rebellion,  80. 
CRIMINAL  PROCEEDINGS  AGAINST  PUBLIC  OPPICBRS^ 
disregard  of  duty  punishable  as  a  crime,  10221. 
what  offloers  not  indictable,  1028. 
officer  de  facto  liable,  1024. 
liabfllty  for  particular  offenses,  1025. 
DAMAGES. 

See  LiABiLiTT. 
DBATH. 

of  aingle  officer  vacates  office,  442. 
turYlYor  of  two  or  more  officers  may  execute  office.  448« 
DBOLARATIONS  OF  OFFICERS, 

when  binding  on  public,  843. 
DB  FACTO  OFFICE, 

See  Office  De  Facto. 
DB  FACTO  OFFICERS, 
defined,  817,  818. 

oolor  of  title  not  necessary,  818,  819. 

color  of  right  is.  819. 

what  oonstitutes  color  of  right,  819,  820. 

illustrations,  820. 
how  differs  from  usurper  or  intruder,  821. 
officer  de  facto  and  officer  dejure  can  not  both  hold  at  same  time,  829 

neither  can  two  officers  de  faeto,  828. 
can  be  no  officer  de  faeto  when  there  is  no  office,  824. 
office  de  facto  can  not  exist  under  constitutional  government,  825. 
office  created  by  unconstitutional  statute  not  de  faeto,  826. 
officer  de  facto  may  be  chosen  under  unconstitutional  statute,  827. 
acta  of  officer  de  faeto  are  valid  as  to  public,  828. 

illustrations  of  this  role.  829. 
title  of,  can  not  be  questioned  collaterally,  880. 
can  not  recover  compensation,  881. 

payment  to,  bars  claim  of  de  Jure  officer  against  government,  889L 
is  liable  to  dejure  officer  for  salary  received,  883. 

but  bis  bondsmen  are  not  liable,  884. 
ia  not  liable  to  public  for  salary  voluntarily  paid  him,  886. 
la  liable  for  his  malfeasance,  886. 
may  be  punished  for  embezzlement,  887. 
ia  liable  for  his  negligence,  888. 
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D£  FACTO  OFFICERS— CmtfnaMt 

maadanms  lies  to  compel  him  to  act,  339. 
incan  no  lUtbility  by  cetsing  to  tct,  840. 
li  liable  upon  his  bond,  841. 

moat  ahow  good  title  to  enforce  righU  in  himaelf ,  843. 
hia  title  can  not  be  tried  collaterally,  848. 

quo  i0afTaiif9  la  remedy  to  teat  hIa  title,  844. 
injunction  will  not  lie  to  prevent  hia  acting,  345. 
mandamna  doea  not  lie  to  inatall  ite  Jure  officer  in  office  iield  bj 
dsfaeta  officer,  846. 
DEFAULT, 

See  LiABiLiTT,  Negligkncb. 
DEEDS. 

See  RsooRDBBS  of  Drki>& 
liability  of  notary  for  neglect  in  taking  acknowledgment  of,  TOtt. 
DEFAULTERS. 

may  be  declared  ineligible  to  office.  79l 
DEFINITIONS. 

of  public  office,  L 
public  officer,  L 
lucratiye  office,  18. 
office  of  profit,  18. 
office  coupled  with  an  intereat,  14. 
honoraiy  office,  16. 
office  of  truat,  16. 
place  of  trust  or  profit^  17. 
executive  officers,  18. 
legialatiTe  officers,  19. 
Judicial  officers.  dO. 
ministerial  officers,  8L 
military  officers,  221 
naval  officers,  23. 
civil  officers,  24. 
officer  ds  Jure,  25. 
officer  d£  faeio,  26,  817. 
usurper,  821. 
intruder,  821. 
Judicial  officer,  617. 
9iia«»Jadiclal  officer.  618.  637. 
ministerial  officerBi  657. 
Jurisdiction,  625. 
fuo  v>arranto,  477. 
injunctlona,  287. 
mandamus,  928. 
certiorari,  1000. 
prohibiUoD,  1018. 
BSLEOATION  OF  AUTHORITY, 
office  can  not  be  held  in  trust,  566. 
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DSLBGATION  OP  AUTHORITY— Omtfrnwd. 

powers  requiring  Judgment  and  discretion  can  not  be  delegated,  667. 

ministerial  and  mechanical  duties  may  be,  568. 

when  authority  to  appoint  deputies  exists,  568. 
DEPUTIES, 
1.    In  Qbnbrai*. 

are  public  officers,  when,  88. 

when  may  be  appointed,  569. 

authority  of,  570. 

in  whose  name  deputy  should  act,  584. 

liability  of,  for  their  own  defaults,  678,  679. 

giving  of  bonds  by,  276. 

2.      LlABILTTT  OF  PbINCIPAL  FOR  ACTB  OP  DKPUTDSa 

in  general  of  the  liubility,  788. 
I.  Public  Officers  of  Government, 
public  officers  of  government  not  liable  for  acts  of  his  official  subordi- 
nates, 789. 
exceptions  to  this  rule,  790. 
this  rule  applies — to  postofficers,  791. 
to  mail  contractors,  792. 
to  collectors  of  customs,  798. 
to  captain  of  ship  of  war,  794. 
to  confederate  district  commissary.  796. 
n.  Public  Trustees  and  Commissioners. 

not  liable  for  negligence  of  subordinates,  796. 
m.  Ministerial  Officers, 
liable  for  defaults  of  their  deputies,  797. 
this  rule  applies — ^to  sheriffs,  798. 
to  recorders  of  deeds.  799. 
to  clerks  of  courts,  800. 
to  other  officers,  801. 
principal  may  be  removed  for  misconduct  of,  when,  457. 
DEPUTY  SHERIFF, 

can  not  deal  with  himself  officially,  840. 

See  Sheriffs. 
DISCRETION, 

not  controlled  by  maodamus,  945. 

but  officer  may  be  compelled  to  exercise,  946. 
no  liability  attaches  to  honest  exercise  of,  within  officer's  Jurisdiction, 

688. 
no  liability  for  not  acting,  when  acting  is  discretionary,  594 
can  not  be  delegated,  567. 
not  reviewed  by  certiorari,  1005. 
DI8QUALIFICAT0N  OP  JUDGE, 

can  not  be  Judge  in  his  own  cause,  517. 
nor  in  cause  in  which  he  has  pecuniary  interest,  617. 
what  interest  sufficient,  517. 
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DISQUALIFIGATIOK  OF  JUDOS- CbfUmMdL 
nkUonahtp  or  ftfflnity  disqualiflas,  518. 

what  degree  suffldaDt,  518. 
friendly  or  hoftOe  reUtionB  disqualify,  519L 

illnatntioni  of  the  role,  519. 
ooaoeel  of  party  can  nol  act  as  Judge,  520. 
DIBQUAUnCATIOK  TO  HOLD  OFFIC& 

See  Bligebiutt. 
DIBQUALinOATION  TO  VOTE. 

8ee*yoTBBa. 
DIVISION  OF  FEES. 

contracts  concerning  when  ralid,  879-88L 
DUEL, 

engiging  in  m^y  be  dedaied  to  disqualify  for  office^  Tt. 
DUTIES  OF  OFFICERS. 

of  particular  oiBcera    See  title  of  that  officer, 
of  duties  in  genersL 

dasBillcation— duties  to  public;  duties  to  indiriduals.  500. 
of  duties  to  the  public,  501. 
of  duties  to  indiyiduals,  50S. 
when  authority  to  act  implies  the  doty  to  do  so  —  **  may  "  construed  to 

mean  "shaU,**  503. 
perfwmance  of  duties  resting  in  discretion,  594. 
effect  of  increasing  duties  without  increasing  compensation,  695. 
how  when  no  compensation  attached  to  office,  506L 
DWELLING  HOUSE. 

liability  for  breaking  into,  779. 
EARNINGS. 

officer's  rscoTuy  of  salaiy  not  diminished  by.  in  other  employment.  879. 
ELECTIONS. 

what  is  meant  by.  140. 

must  be  exercised  in  legitimate  mode,  141. 

can  only  be  held  by  legal  authority,  143. 

primary  elections  and  nominations  may  be  controlled  by  the  state,  1^ 

L     YOTEBS  AKD  THEIR  QnAUFI€IATIOH& 

right  to  vote  is  neither  natural,  absolute  or  Tested,  145. 
state  may  prescribe  qualifications  of  TOlen.  146. 

constitution  of  the  United  States  does  not  prescribe.  146. 
congress  prescribes  qualifications  in  the  territories.  147. 
legislature  can  not  alter  or  augment  qualifications  fixed  by  oonstitotioD* 
148. 

specification  of  certain  qualifications  in  constitution  prcfents  othon» 
14a 

illustrations  of  this  rule,  148. 
negistration  of  voters  may  be  required,  149. 

but  laws  requiring  it  must  be  reasonable.  149. 15L 

must  usually  gire  opportunity  to  supply  omissions.  150. 
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irnift  not  increase  period  of  residence  or  other  qualifications  required, 

1(0. 
veqoiremenU  as  to  time,  place  and  manner  of  registration  must  be 

obeerred,  168. 
liidlure  to  register  prevents  TOtlng,  IM. 

even  thougli  no  opportunity  was  given,  18S. 
substantial  compliance  with  law  by  officers  is  enough,  156. 
qualifications  usually  required,  157. 

1.  citizenship— how  " citizen "  compares  with  "inhabitant"  and 

resident,  158. 
1l  residence,  what  is  meant  by,  159. 

students  at  colleges  may  vote,  where,  159l 
8.  age:  what  age  is  required,  160. 
4b  sex:  males  only  may  Tote,  161. 

5.  payment  of  a  tax  may  be  required,  163. 

what  taxes  may  be  levied,  162. 

laws  requiring,  must  be  uniform,  162. 

6.  ownership  of  land  may  be  required,  168. 

7.  mental  capacity  is  requisite,  164. 

idiots  and  lunatics  may  not  vote,  164. 
mere  old  age  does  not  disqualify,  164. 
forfeiture  of  right  to  vote  may  be  inflicted  as  punishment  for  crime, 
165. 
this  is  not  a  "cruel  or  unnatural  punishment,"  166. 
evidence  required,  167. 
disability  may  be  removed  by  pardon,  168. 
a.  Thb  EiiBcnoN. 
most  be  authorized  by  law,  170. 

must  be  held  only  in  contingency  specified,  171. 
notice  of  the  election  must  be  given,  172. 

distinction  between  general  and  special  elections,  178. 
elections  to  fill  vacancies  require,  what  notice,  174,  175. 
special  elections  require  notice,  176. 
time  fixed  for  holding  elections  must  be  observed,  178. 
what  variances  will  invalidate,  178. 
how  when  prevented  by  act  of  Ood,  170. 
place  fixed  for  holding  election  most  be  observed,  182. 

what  deviation  will  invalidate,  182. 
offloers  prescribed  by  law  must  hold  the  election,  188. 
what  irregularities  may  be  ignored,  184. 
effect  of  getting  ballot  in  wrong  box,  188L 
method  prescribed  must  be  observed,  186. 
TOter  must  vote  in  person,  187, 
most  vote  but  once,  188. 
need  not  vote  the  whole  ticket,  189. 
Mlatk  voting  by,  usually  required,  190. 
What  constitutes  ballot,  191. 
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KLECTIONS— Cbnt^niMd. 
ballot  implies  secrecy,  192. 

s^recj  protected  by  statute,  198. 

proTisioDB  at  to  form,  size  and  appearance  of,  198. 

statute  requiring  dislinctive  marks  unconstitutional,  494. 

"  written  "  ballot  includes  printed  one,  195. 

must  contain  one  name  for  each  office,  195. 

effect  where  voters'  intention  is  not  clear,  196, 

how  when  more  than  one  given,  196. 

effect  to  be  given  to  written  words  over  printed.  197. 

effect  to  be  given  on  "  slip  "  or  "  paster  *'  on  ballot,  196. 
sames  must  be  clearly  expressed,  199. 

errors  in  spelling  do  not  vitiate  when,  199. 

abbreviations  of  names,  199. 

omitting  first  name,  199. 

initials  only  given,  199. 
slight  irregularities  do  not  vitiate,  20a 

examples  of  the  rule,  *<200. 
ballot  must  be  reasonably  certain,  201. 

must  show  who  is  voted  for  for  each  office,  201. 
perfect  ballot  is  conclusive  of  voter's  intention,  203. 

what  evidence  may  be  used  to  explain,  203. 
plurality  of  votes  sufficient  for  a  choice,  204. 

not  necessary  that  a  majority  of  voters  should  have  voted,  205. 
those  who  do  not  vote  assent  to  act  to  those  who  do,  205. 
what  meant  by  "  majority  of  the  voters  '*  204. 
what  sufficient  when  ''two  thirds  of  the  votes  cast,"  is  required,  20S. 
ineligibility  of  leading  candidate  does  not  elect  next  one,  206. 

what  knowledge  of,  required,  206, 
canvassing  the  votes,  207. 

canvassers'  duties  are  ministerial,  208. 
canvassers  are  bound  by  returns,  209. 

may  be  compelled  to  act,  210. 

can  act  but  once,  211. 

findings  of,  are  not  conclusive,  212. 
contesting  elections,  218. 

before  what  tribunal,  214. 
when  finding  of  legislature  conclusive,  214. 
how  in  case  of  municipal  corporations,  214. 
statutory  remedies  provided  in  many  states,  215. 

but  where  not,  qiu)  toarranto  is  remedy,  216. 

mandamus  not  applicable,  217. 
presumption  of  regularity,  219. 
burden  of  proof  on  contestant,  220. 

distinction  between  defective  election  and  defective  retums,  281 
irregularities  not  effecting  result  may  be  ignored,  223. 
.  contestant  must  show  that  they  affected  result,  224. 
but  mandatory  provisions  must  be  observed,  225. 
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effect  of  intimidation  or  yiolence,  220. 
impeaching  the  returns,  227. 
correcting  the  returns,  228. 
effect  of  ballots  as  eyidence,  229. 
they  must  have  been  kept  inviolate,  229. 
poll-books  and  tally-sheets  as  eyidence,  280. 
evidence  of  election  officers,  281. 
evidence  of  voters,  282. 

legal  voter  not  compelled  to  show  how  he  voted,  288. 

but  may  disclose  voluntarily,  284. 

illegal  voter  must  show  how  he  voted,  285. 

Toter's  statement  as  to  his  disqualification  or  his  vote  not  admissible^ 

288. 
Toter  who  did  not  vote  can  not  state  how  he  would  have  voted,  287.. 
election  set  aside  when  all  evidence  fails,  288. 
m.  Contracts  I^bsfxctino  Elections. 
contracts  for  procuring  or  improperly  influencing  are  void,  868, 

what  services  are  legitimate,  854w 
effect  of  bribery,  878. 

what  constitutes  bribery,  878. 
election  Is  void,  878. 

oflQcer  may  be  removed  by  quo  warranto,  378. 
ELECTION  BOARDS  AND  0PPICBR8, 

election  must  be  held  by  proper  officers,  183. 

regulations  respecting  action  of  are  directoiy  and  not  mandatory,  184.. 
mandamus  lies  against,  when,  978. 
ELIGIBILITY  TO  OFFICE, 

how  distinguished  from  power  to  hold  office,  428. 
L  Of  ELieiBiLTTT  m  Gbnbral. 
not  a  natural  right,  64. 
may  be  controlled  by  constitution,  65. 
in  other  cases  legislature  may  prescribe.  66. 
right  usually  co-extensive  with  that  of  suffrage,  67. 
XL  Caubbs  of  Dibqualifioation. 
in  genera],  with  subdivisions,  68. 
1.  MenUU  Ineapaeitp. 
idiot  ineligible,  69. 

ability  to  read  and  write  may  be  required,  70. 
ft.  iTuuffleient  Age, 
what  offices  may  be  held  by  infants,  71« 
oonstitution  limitation!  as  to  age,  72. 
8.  Bern, 

women  generally  not  eligible,  78. 
4.  Ladtqf  OUuentiMp. 
aliens  can  not  hold  office,  74. 
lestriction  to  ••inhabitant"  or  "voter."  78i, 
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S.  EMing  PrioT  Osfflce. 

oonttiMtioiud  prohibitions,  76. 
C  OriminoA  Praetike$, 

by  eDgaging  ia  duel,  77. 

bj  bribery  or  fraud,  78. 

by  being  a  defaulter,  79. 

by  engaging  in  rebellion,  80l 

7.  H-vpertif  Qual^teaUoiu, 

property  qualiflcationa  may  be  required,  9L 

8.  IruuJkierU  Beiidence^ 

period  of  residence  usually  required,  83. 

9.  Want  ((f  PrcfeuUnuU  Attainmenti, 

necessary  professional  attainments  may  be  required,  88. 

10.  Prrference  to  Veteran  Soldien, 
such  preference  may  be  enforced,  84. 

but  not  where  it  conflicts  with  constitutional  powers,  8S. 

11.  OMl  8erti06  ExaminaUan. 

statutory  provisions  for  examination,  88. 
ean  not  defeat  constitutional  discretion,  87. 
statute  prescribing  qualification  is  directory,  88. 
nL  Rbmoyai.  of  Disabiutt. 
elfeot  of  removal  of  disability  before  term  bctgins,  88. 

Wisconsin  cases,  90. 

Kansas  cases,  91. 

other  similar  considerations,  93. 

the  contrary  view,  93. 
disability  arising  after  election,  94. 

lY.  GHAHOBB  IH  QUALIFICATIOH. 

state  vsy  federal,  95. 

power  of  legislature  to  affect  constitutional  qoalifloatioas^  9(1 

where  no  constitutional  prohibition,  legislature  may  change  qiialiioft* 
tloiifl»97. 

l^islature  cannot  make  political  opinions  a  qualiflcation,  98b 

nor  can  religious  opinions  be  made  a  test,  99. 
BKBBZZLEMENT. 

officer  punishable  for,  1O0S. 
EUPLOYMBNT, 

how  differs  from  office,  8. 

right  to  not  tested  by  quo  wurranto,  479. 
ENFORCEMENT  OF  ORDINANOES^ 

not  restrained  by  injunction,  992. 
EQUITY, 

not  the  forum  in  which  to  tiy  title  to  office,  478,  994. 
ESCAPES, 

what  constitutes,  759. 

liability  of  officer  for,  768. 


IINDKX.  '•OS 

Beto'enoes  axe  to  Seottons. 

WTOPPBL, 

sureties  estopped  to  deny  official  character  of  their  principal  &98. 
state  not  estopped  by  unlawful  acU  of  officers,  9ZL 
BXCB88  OP  JURISDICTION, 

See  JuBi8DioTiox. 
EXCESSIVE  LEVY, 

liability  of  officer  for,  778. 
BXCHAKQE  OP  OFFICES, 

contracU  for,  void,  868. 
EXECUTIONS, 

liability  of  officer  to  plaintiff  in  serrfng,  754,  768. 
to  defendant,  778—775. 
to  stranger,  782—788, 
EXECUTION  OP  AUTHORITY, 
L    Thb  Nbobbbitt  of  Pbbsokal  Exboutiok. 
an  office  cannot  be  held  in  trust,  566. 
Judgment  and  discretion  can  not  be  delegated,  667. 
mechanical  or  ministerial  duties  may  be  delegated,  568. 
authority  to  appoint  deputies,  569. 
authority  to  deputies,  570. 
IL    Of  thb  Execution  of  a  Jodtt  Authobitt. 
private  trust  or  agency  must  be  executed  by  all,  571. 
prtvate  trust  or  agency  must  be  executed  by  a  majority,  though  all  must 
meet  and  confer,  572. 
presumption  that  all  acted,  578. 
where  no  majority  possible  all  must  act,  574. 
foil  board  must  in  existence,  576. 
not  required  to  meet  in  any  particular  office,  57C. 
previous  agreement  as  to  Joint  action  void,  577. 
all  may  ratify  act  of  part,  678. 
presumption  of  due  execution,  679. 

presumption  not  indulged  in  to  show  other  officer  in  default,  680. 
exceptions— presumption  not  indulged  to  support  proceedings  in 
inviium,  581. 
nL    In  Whobb  Namb  Authobitt  Shouij>  bb  Exbboibbd. 
public  officer  acts  in  name  of  public,  682. 
should  not  make  contracts  or  transact  business  for  public  in  hia  owb 

name,  588. 
in  whose  name  depu^  should  act,  684. 
SXEOUTIVB. 

See  Gotbbhob,  Pbbsidbht, 

SXBOUTIVK  OFFICERS^ 
diSilned,  18. 

See  QOTBBNlfBHTAL  OlFICBKS,  KzHUTBBIAL  OfFICEBSL 

KXBCUnVB  OFFICERS  OF  GOVERNMENT, 
eaeh  hranoh  of  the  government  independent,  602. 
government  duties  are  owing  to  the  public,  608. 
governmental  powers  are  confided  to  the  discretion  of  the  officer,  604. 
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gOYcrnmeatal  officers  not  liable  to  priTate  action,  60S. 

upon  what  officers  this  power  is  conferred,  (M)6. 
I.    ExiunniTB  Offigbrs  of  thb  GoTiouncxNT. 

president  of  the  United  States,  907. 

cabinet  officers  and  heads  of  departments,  008. 

goTemors  of  states,  609. 

liability  in  case  of  ministerial  duties,  610. 

other  state  officers,  611. 
n.    PuBLio  Boards,  CoIikisseonsrs  ajud  Tbustebsl 

in  general,  of  their  ability,  612. 

enjoy  immunity  as  state  agencies,  613. 

indiTidual  members  liable,  when,  614. 

how  when  trustees,  Ac.  are  incorporated.  615. 
EXECUTORS. 

can  not  deal  with  themselves,  840. 
EXEMPTIONS. 

liability  of  officer  for  disregarding,  774. 
EXPENDITURES, 

unlawful,  restrained  by  injunction,  906. 
EXTORTION, 

officer  punishable  for.  1095. 
EXTRA  COMPENSATION, 

officer  can  not  recover,  when,  863,  889. 
FALSE  IMPRISONMENT, 

liability  of  party,  for,  906. 
FEES. 

Bee  CoMPBNSATiov. 

FIRE  DEPARTMENT, 

municipal  corporation  not  liable  for  negligence  of,  851. 
FIREMAN. 

municipJ.  corporation  not  liable  for  negligence  of,  85 U 
FORFEITURE  OF  ELECTIVE  FRANCHISE, 

may  be  prescribed  as  punishment  for  crime,  165. 
is  not  a  "cruel  or  unusual  punishment,"  166. 

evidence  required,  167. 

disability  may  be  removed  by  pardon,  168. 
FORFEITURE  OF  SALARY, 

officer  forfeits  salary  with  office,  860. 
FORGERY, 

of  surety's  name  on  bond,  effect  of,  980. 
FREEDOM  OF  SPEECH. 

See  LBGiSLATmB  Officebs. 
GARNISHMENT, 

public  not  subject  to  for  compensaUon  of  its  officers,  875. 

public  officer  can  not  be  charged  in,  87& 
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GOVERNMENTAL  OPFIOBRS— LIABILITY  TO  PRIVATE  ACTION, 
I.  Fob  thbib  own  Acts. 
purpose  of  this  chapter,  001. 
each  branch  of  the  government  Independent,  603. 
goTemmental  duties  are  owing  to  the  public,  608. 
gOTemmental  powers  are  confided  to  the  discretion  of  the  officer,  604. 
govemmental  officers  not  liable  to  private  action,  605. 
upon  what  officers  this  power  is  conferred,  606. 
1.  Bx^euUve  Offieert  cf  the  QovemmetU. 
president  of  the  United  States,  607. 
cabinet  officers  and  heads  of  departments,  008. 
governors  of  states,  609. 

how  in  case  of  ministerial  duties,  610. 
other  state  officers,  611. 
%  PubUe  BoardM,  OmnmdsHonen  and  TnaUei. 
in  general,  612. 

enjoy  immunity  as  state  agencies,  618. 
individual  members  liable  when,  614.  ' 

how  when  trustees,  Ac,  are  incorporated,  615.  « 

n.  Fob  Aots  of  thbib  Official  Sxtbobdinatbs. 
1.  Public  Offieert  of  GoeemmenU 
public  officer  of  government  not  liable  for  acts  of  his  official  tabordi- 
nates,  789. 

exceptions  to  this  rule,  790. 
this  rule  applies— to  postofficers,  791. 

to  mail  contractors,  792. 

to  collectors  of  customs,  798. 

to  captidn  of  ship  of  war,  794. 

to  confederate  district  commissary,  795. 
%  IhibUe  Tnuiee$  and  CommuHaners. 
not  liable  for  negligence  of  subordinates,  796. 
GOVERNOR, 

usually  vested  with  power  to  appoint  officers,  108. 

power  may  be  absolute  or  conditional,  110.  ' 

may  fill  vacancies,  when,  125  ei  teq, 

can  not  enlarge  term  of  office  by  commission,  895. 
may  remove  officers,  when,  445. 

limitations  upon  his  power,  448  ei  »eq, 

for  what  conduct  may  remove,  456. 

can  not  revoke  completed  appointment,  461. 

may  revoke  commission  issued  by  mistake,  468. 
liability  of  for  his  official  action,  609. 

not  liable  for  exercise  of  his  executive  power,  609. 

may  be  liable  in  case  of  ministerial  duties,  610. 
mandamus  does  not  lie  to  compel  executive  action,  95S. 

illustrations  of  this  rule,  955. 
may  lie  to  compel  performance  of  ministerial  duties,  960. 

lUustrationB  of  this  rule,  950. 

(46) 
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ioJancUon  does  not  lie  against  bis  executlTe  action,  988^ 
GUARDIANS, 

can  not  deal  with  themaelTas  officially,  840. 
HEALTH  OFFICERS, 

wlietlier  public  offloers,  89. 
public  not  liable  for  their  torts,  85L 
HIGHWAY  OFFICERS, 

are  giMUtf-Judicial  officers,  689. 

not  liable  for  lawful  acts  within  their  Jurisdiction,  699. 
distinction  between  Judicial  and  ministerial  acts  by  such  officers,  TOOL 
liable  for  neglect  to  repair  where  charged  with  duty  and  provided  witk 
funds,  701. 
HOLDING  OVER, 

when  officer  authorised  to  hold  OTer,  397. 

not  when  he  has  held  for  full  constitutional  period,  898. 
when  he  holds  over  notwithstanding  resignation,  999,  416. 
can  not  hold  over  after  office  is  forfeited,  400. 
right  to  applies  to  officers  elected  by  legislature,  404. 
entitled  to  compensation  when  lawfully  holding  OTer,  869. 
HONORARY  OFFICE, 

defined,  15.  9 

HOSPITALS, 

public  not  liable  for  negligence  of  officers  of,  85L 
IDIOTS. 

can  not  hold  office,  69. 
can  not  vote,  164. 
IMPEACHMENT,  • 

officer  may  be  remoyed  by,  468. 
authority  to  impeach  is  conferred  by  constitutions,  469. 
impeachments  originate  in  the  house,  470. 

but  are  tried  by  the  senate,  470. 
civil  officers  only  may  be  impeached,  471. 
for  what  offenses  impeachment  may  be  had,  479. 
elfect  of,  is  remoyal  from  office  and  disqualiflcation  to  hold  other  office^ 

478. 
officer  may  be  suspended  during  proceedings,  when,  475. 
other  punishments  are  not  barred  by  impeachment,  475. 
INCOMPATIBLE  OFFICES, 

acceptance  of  second  office  incompatible  with  first  vacates  flrsti  490. 

exception  to  this  rule,  491. 
what  constitutes  incompatibility,  499. 
illustration  of  incompatible  offices,  488. 
illustrations  of  offices  not  incompatible,  494. 
no  proceeding  necessary  to  enforce  vacation,  426. 
acceptance  of  second  office  is  conclusive  of  officer's  electicHi  to  hold  thi^ 
one.  426. 
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INDBMNITT  TO  OFFICER, 

when  U  amoimtt  to  a  ratiflcatlon,  907. 

right  to.  against  public,  878. 

right  to,  against  employer,  890. 

right  to  demand  indemnity  in  case  of  sherilb,  748. 

if  no  indemnity  demanded,  officer  is  bound  to  senre,  749. 
when  promise  of  Indenmity  will  be  implied,  750. 
giTing  of,  amounts  to  ratification  of  officer^s  act,  907. 
INELIGIBILITY, 

effect  of,  in  candidate  receiving  largest  number  of  Totes,  SMMI. 

See  BueiBiLiTT. 
INFANTS, 

can  not  hold  office,  when,  71. 
can  not  TOte,  160. 
INFERIOR  COURTS^ 

distinction  between  inferior  and  superior  courts,  6d7. 

Judge  of  superior  court  liable  only  where  there  is  a  clear  abeence  of 

all  jurisdiction,  628. 
distinction  between  absence  and  excess  of  Jurisdiction,  6B9. 
Judge  of  inferior  court  liable  only  where  he  acts  without  or  In  excess 

of  his  jurisdiction,  680. 
liability  for  acting  under  void  statute,  681. 
limitations  on  liability  of  inferior  officer  for  error  in  assuming  doubt* 

ful  Jurisdiction,  682. 
reasons  assigned  for  this  distinction,  688. 

officer  not  liable  when  Jurisdiction  is  assumed  through  mistake  of  fact, 
684. 
INHABITANT, 

how  compares  with  "  voter, "  75. 
how  compares  with  "citizen "  and  "resident,"  168. 
INJUNCTIONS  AGAINST  PUBLIC  OFFICERS, 
L    Of  thb  Natubb  of  thb  Rkicedt. 
in  general,  984. 

does  not  lie  where  there  is  an  adequate  remedy  at  law,  986. 
n.    AaAnrar  what  Offiokbs  Qrantbd. 
does  not  lie  against  the  president,  986. 
nor  against  executive  officers  of  gOTemment»  987. 
whether  lies  against  goyemor  and  other  state  officers,  988L 
does  not  lie  against  judges,  989. 
IIL    Ih  what  Casbs  Afpucablh. 
does  not  lie  to  prevent  officer  from  exercising  his  legal  anthority,  990. 
does  not  lie  to  interfere  with  official  discretion,  991. 
will  not  lie  to  restrain  criminal  proceedings  or  enforcement  of  ordinanoesi 

999. 
does  not  lie  to  restrain  passage  or  signing  of  ordinances,  998. 
does  not  lie  to  try  titie  to  office,  994. 
writ  granted  to  restrain  illegal  action  affecting  private  rights,  996. 
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writ  lies  to  prevent  illegal  expenditure  or  appropriaUon  of  puUic  funds^ 

996. 
lies  to  prevent  yiolation  of  duty,  997. 
lies  to  prevent  removal  of  office,  998. 
does  not  He  to  prevent  action  by  de  facto  officer,  845. 
mSIQNIA  OF  OFFICE. 

delivery  to  successor  compelled,  981,  983. 
IN8PB0TI0N  OF  RECORDS, 
derk  must  allow,  when,  687. 
recorder  of  deeds  must  allow,  when,  738. 
INSPECTORS  OF  ELECTIONS, 
liability  of,  639. 
duty  of,  695. 
INSPECTORS  OF  PROVISIONS, 
when  liable  for  negligence,  702. 
INSURANCE  COMMISSIONER, 

mandamus  lies  against,  when,  962. 
INTIMIDATION, 

effect  of,  on  elections,  826. 
INTRUDER, 

into  office  defined,  821. 
acts  of  are  void,  821. 
JOINT  AUTHORITY, 

private  trust  or  agency  must  be  executed  by  all,  671. 
public  trust  or  agency  may  be  executed  by  a  majority,  though  sH  9M 
meet  and  confer,  572. 
presumption  that  all  acted,  678. 
where  no  majority  possible  all  must  act,  674^ 
full  board  must  be  in  existence,  575. 
not  required  to  meet  in  any  particular  office,  676L 
previous  agreement  as  to  joint  action  void,  577. 
all  may  ratify  act  of  part,  578. 
presumption  of  due  execution,  579. 

presumption  not  indulged  in  to  show  other  officer  In  default,  580. 
exceptions— presumption  not  indulged  in  to  support  proceedings  ^ 
ini9iium,  581. 
JUDGE, 

See  Judicial  OFFicBBa» 
JUDGE  OF  PROBATE, 

can  not  deal  with  himself  officially,  848. 
JUDICIAL  OFFICERS, 

who  meant  by  Judicial  officer,  617. 

Judicial  officer— ^uof^judicial  officer,  618. 

L      AUTBOBITT  OF. 

Judicial  power  limited  to  jurisdiction  conferred,  614. 
Judidal  power  can  be  conferred  only  on  judicial  officers,  616L 
general  and  special  jurisdiction,  616. 
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JUDICIAL  OFFlOERB^Qmiinued. 

disqoaliflcatbn  of  Judge  from  actinf— bj  interest,  517. 
by  xelationship  or  affinity,  618. 
by  friendly  or  hostile  relations,  510. 
by  hftTing  been  counsel  for  either  party,  5d0. 
n.    LiABiLiTT  OF  Judicial  OFFicBsa. 
Judicial  officer  not  liable  for  private  action  for  Judicial  action  within  his 
Jurisdiction,  619. 
reasons  given  for  the  exemption,  620. 
this  immunity  from  liability  is  not  affected  by  motive,  621. 
this  immunily  extends  to  Judicial  officers  of  all  grades,  622. 
officer  miut  have  acted  officially,  623. 
Jurisdiction  essential  to  this  immunity,  624. 
Jurisdiction  defined— Jurisdiction  of  the  person,  of  the  subject-matter,  of 

the  rea,  625. 
«ot  must  be  confined  within  his  Jurisdiction,  626. 

when  Jurisdiction  presumed— superior  and  inferior  courts*  627. 
Judge  of  superior  court  liable  only  where  there  is  clear  absence  of  all 

Jurisdiction,  628. 
distinction  between  absence  and  excess  of  jurisdiction,  689. 
Judge  of  inferior  court  liable  where  he  acta  without  or  in  excess  of 

his  Jurisdiction,  630. 
liability  for  acting  under  void  statute,  631. 

limitations  on  liability  of  inferior  officer  for  error  in  assuming  doubt- 
ful Jurisdiction,  682. 
reasons  assigned  for  this  distinction,  688. 
officer  not  liable  when  jurisdiction  is  assumed  through  mistake  of 

fact,  684. 
Judicial  officer  is  liable  when  he  acts  ministerially,  635w 
m.    LiABnjTT  OF  Quasi- Judicial  OFFicBsa. 
in  general,  686. 

^tfoi^judicial  functions  defined,  687. 

^uos^Judicial  officer  exempt  from  civil  liability  for  his  official  action,  688. 
to  what  officers  this  rule  applies,  639. 
whether  liability  affected  by  motive,  640. 
officer  must  keep  within  his  jurisdiction,  641. 
9«<ai#-Jildicial  officer  liable  who  invades  rights  of  property,  64SL 
liable  where  he  acts  ministerially,  648. 
JUDQMBNT, 

against  officer,  how  far  conclusive  on  surety,  290. 
JUIUSDIOnON, 

jurisdiotion  essential  to  immunity  of  judge,  624. 

Jurisdiction  defined— jurisdiction  of  the  person,  of  the  subJect-matteTi  of 

the  les,  625. 
act  muBt  be  confined  within  his  Jurisdiction,  626. 

when  Jurisdiction  presumed— superior  and  inferior  courts,  627. 
Judge  of  superior  court  liable  only  where  there  is  a  clear  absence  of 
all  Jurisdiction,  628. 
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distinction  between  abeenoe  mnd  ezoen  ol  JnriMUction.  089. 

judge  of  inferior  court  liaUe  when  be  acta  withool  or  in  e\ctm  of 

biBjuriadiction,  690. 
liability  for  acting  under  Toid  atalnte,  08L 
limitationa  on  liabilitj  of  inferior  oiBcer  for  error  in  assaming  doolit' 

ful  Joriadiciion,  083. 
leasona  aatigned  for  this  distinction,  088, 

olBoer  not  liable  wben  Jurisdiction  is  assumed  through  miftUlie  sf 
fact.  034. 
JURORS. 

liabili^  of,  for  official  acts,  089. 
JURY, 

trial  by.  in  qua  warranlo  esses,  49S. 
JUSTICES  OF  THE  PEACE,  - 
are  puUie  officers,  40. 

liabilitj  of.  for  official  acU,  080—634  and  notesi 
KKOWLSOGE. 

SeeNoncB. 
LiiCHES, 

gOTemment  not  bound  by  lachea  of  its  officers,  308. 
LIABILITY. 
Car  Leabilitt  nr  GnsRAik 
liabiU^  follows  duty.  697. 

BO  ril^t  of  action  by  an  indiridual  for  a  breach  of  duty  owing  solely  to 
the  pablie.696. 
inquiry  alone  doea  not  confer  right  of  action,  699. 
IndiTidnal  suing  must  show  special  injury  to  himself.  000. 
LIABILITY  OF  OOVBRNMENTAL  OFFICERS  TO  PRIVATE  A'  TION. 
each  branch  of  the  goTemment  independent,  003. 
gOTemmental  duties  are  owing  to  the  public,  008. 
gOTemmental  powers  are  oonflded  to  Uie  discretion  of  the  officer,  U)4 
goteramental  officers  not  liable  lo  private  action.  006. 
upon  what  officers  this  power  is  conferred,  000. 
L  SuMiUTifB  OmoBBa  of  thb  Gotbbhment. 
president  of  tho  United  States.  007. 
cabinet  officers  and  heads  of  departments,  606. 
gOTemors  of  states,  009. 

how  in  case  of  ministerial  duties.  610. 
other  state  officers.  Oil. 
n.  Punuo  RoASoe.  Commubiomjbbs  jlsd  Tjiitstbbi 
in  general.  018. 

enjoy  immunity  aa  atate  agencies.  013. 
faidiridual  members  liable  when.  014. 
how  when  trusteei^  etc.  are  incorporated,  015. 
XJASILITY  OP  JUDICIAL  OFFICERS  TO  PRIVATE  ACTION., 
purpose  of  this  chapter.  010. 
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UABILITT  OF  JUDICIAL  OFFICERS  TO  PRIVATE  ACTION— 
ChtUintud, 
who  meant  bj  Judicial  officer,  617. 

Judicial  officer— ;iM»j-Judicial  officer,  618. 

L  JlIDICIAL  OVFIOBBa. 

Judicial  officer  not  liable  for  private  action  for  Judicial  act  within  his  Jur- 
isdiction, 619. 
other  reaaons,  620. 
this  immnnity  from  liability  Ib  not  affected  by  motiye,  621. 
this  immunity  extends  to  Judicial  officers  of  all  grades,  623. 
officer  most  have  acted  officially,  628. 
Jurisdiction  essential  to  this  immunity,  624. 
Jurisdiction  defined— Jurisdiction  of  the  person^  of  the  subject-matter,  of 

the  res,  626. 
•ot  must  be  confined  within  his  Jurisdiction,  626. 

when  Jurisdiction  presumed— superior  and  inferior  ooarts,  627. 
Judge  of  superior  court  liable  only  whore  this  is  a  dear  absence  of  all 

Jnrisdiction,  628. 
distinction  between  absence  and  excess  of  Jurisdiction,  629. 
Judge  of  inferior  court  liable  when  he  acts  without  or  in  excess  of 

his  Jurisdiction,  630. 
liability  for  acting  under  void  statute,  681. 

limitations  on  liability  of  inferior  officer  for  error  hi  assuming  doubt- 
ful Jurisdiction,  632. 
reasons  designed  for  this  distinction,  688. 

officer  not  liable  when  Jurisdiction  is  assumed  tlirongh  mistake  of 
fact,  684. 
Judicial  officer  is  liable  when  he  acts  ministerially,  686w 
IL  Quasi-judicial  Officbbs. 
in  general,  636. 

yvM^Judioial  functions  defined,  637. 

fiUM^Judicial  officer  exempt  from  civil  liability  for  his  official  actions,  688. 
to  what  officers  this  rule  applies,  689. 
whether  liability  sffected  by  motive,  640. 
officer  must  keep  within  his  Jurisdiction.  641, 
quaH-Judic\9A  officer  liable  who  invades  right  of  property,  642. 
liable  where  he  acts  ministerially,  648. 
LIABIUTT  OF  PUBLIC  FOR  ACTS  AND  CONTRACTS  OF  OFFICERS^ 
L  Upon  CoirrRAOTs  madb  bt  Offioeb. 
authority  is  created  by  law,  828. 

persons  dealing  with  officer  must  ascertain  his  authority,  82A. 
authority  will  be  strictly  construed.  880. 
contract  must  be  in  form  prescribed  by  law,  831. 
limits  fixed  by  law  must  not  be  exceeded,  882. 
conditioiis  precedent  must  be  complied  with,  883. 
public  only  bound  while  officer  keeps  within  his  authority,  884 
contract  authorized  and  duly  executed  is  binding,  886. 
state  liable  for  breach  of  binding  contract— prospectiTe  profits,  836. 
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LIABHilTT  OF  PUBLIC  FOR  ACTS  AND  CONTRAOtS  OF  OFffl- 
GBRS— GbfKm««i. 
estoppel  of  goremmeDt  to  deny  officer's  eathority.  837. 
rstiflcetion  of  mianthorized  acts  and  oontracts,  8;)8. 
officer  can  not  deal  wiUi  himself  without  principal's  knowledge  end  oa» 

sent,  889. 
to  what  officers  this  rule  applies,  840. 
n.  For  thb  Aotb,  Dbolabatiohb  aud  AnimwroHB  of  ths  Owiobb. 
stricter  rule  preTails  than  in  private  agency,  841. 
acts  within  the  scope  of  his  authority  bind  the  public,  8421 
when  bound  by  his  declarations  and  admissions,  8  id. 
nL  Bt  KoncK  TO  thk  Offigbr. 
in  private  agencies,  notice  to  agent  is  notice  to  principal,  84ii 
same  rule  applies  to  private  corporations,  845. 
notice  to  the  officer,  when  notice  to  the  public,  84fib 
IV.  Fob  tsb  Tobti  of  its  OPFicBBSb 
in  general,  847. 
1.  Ths  ZiabOU^  €f  the  United  8tnU». 
United  States  government  not  liable  for  torts  of  its  officers  and  agents 
84a 
e.  The  LUOnUty  of  8(aiei. 

state  not  liable  for  torts  of  its  officers  and  agents,  8i0. 
8.  Ths  LkMUy  cf  Municipal  Corporaliom, 
municipal  corporation  not  liable  for  torts  of  its  public  officers,  890. 

illustrations  of  this  rule,  851. 
municipal  corporations  not  liable  for  acts  done  yUra  tires,  853. 
municipal  corporation  is  liable  for  torts  of  its  servants  and  agents  com- 
mitted in  execution  of  its  powers.  858. 
LIABILITY  OF  PUBLIC  OFFICERS  ON  CONTRACTS, 
L    Ih  Obrbral. 
government  can  act  only  through  its  officers  or  agents,  808. 
officer  or  agent  should  act  only  in  name  of  the  government,  804. 
public  agents  are  presumed  not  to  be  personally  liable,  805. 
will  not  be  held  liable  except  where  intent  is  clear  to  make  them  so,  80l» 
to  what  contracts  this  rule  extends,  807. 
but  where  intent  is  clear,  they  will  be  personally  charged,  806. 
public  officer  not  ordinarily  held  to  an  implied  warranty  of  authority,80l. 
but  officer  may  be  bound  by  express  representation  as  tohisauthority,8lOl 
or  where  he  is  guilty  of  fraud  or  misrepresentatioa,  811. 
officer  may  be  liable  when  knowing  he  has  no  authority,  he  makes 

tract  implying  its  existence,  812. 
officer  liable  who  disavows  his  official  character,  818. 
officer  liable  who  conceals  fact  of  his  agency,  814 
officer  may  be  liable  where  there  is  no  responsible  principal,  815. 
when  officer  is  liable  on  the  contract  made  without  authority,  81flL 
how  liability  enforced  in  other  cases,  817. 
how  when,  though  authorized,  he  fails  to  bind  the  public,  818. 
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UABILITT  OF  FUBLIO  OFFICERS  OK  CONTRAOTS-Oma'niMdL 
II.    Upov  OoHTBAon  HOT  Nbootiablb. 
iUostratloiii  of  rule  holding  officer  not  liable,  819. 
cases  holding  officer  liable,  820. 
IIL    Ufox  NaaonABLB  iNSTBUMKNra. 
in  general,  831. 

cases  applying  rule  applicable  to  private  agency,  83d« 
cases  distinguishing  public  officers,  828.  • 

admissibilitj  of  parol  evidence  to  show  intent,  824. 
the  true  roles,  825. 
LIABILITY  OP  LE0I8LATIVB  OFFICERS  TO  PRIVATE  ACTION, 
legislative  officers  not  liable  to  civil  action  for  legislative  acts,  644. 
motive  alleged  is  immaterial,  645. 
immunity  extends  to  all  grades  of  legislative  action,  646. 
officer  liable  when  he  acts  ministertally.  647. 
constitutional  privileges — ^freedom  from  arrest  or  suit  whUe  on  duty» 

648. 
freedom  of  speech  and  action  while  on  duty,  640. 
scope  of  the  privilege,  650: 

house  must  be  in  session — ^acts  in  committee  or  joint  convention,  661. 
illustrations— slander  and  libel— imprisonment  for  contempt,  652. 
privilege  confined  to  member,  658. 
LIABILITY  OF  MINISTERLAL  OFFICERS  TO  PRIVATE  ACTION, 
in  general,  654. 

how  here  designated— ministerial  officers,  655. 
how  subject  divided,  656. 

A.     LlABILITT  FOB  HIS  OWN  DbFAULTS. 

L    In  Genual  of  thb  Dott  and  thb  Liabiutt. 
Ministerial  functions  and  officers  defined,  657. 

determination  of  occasion  or  conditions  not  excluded,  668. 

tested  by  mandamus,  659. 

Judicial  officer  may  act  ministerially,  660. 
ministerial  officer  acting  with  due  care  according  to  law  incurs  no  U^ 

bility,  661. 
unconstitutional  law  affords  no  protection,  662. 
officer  must  keep  within  authority  conferred  by  law,  668. 
ministerial  officer  who  fails  to  act  or  who  acts  improperly  liable  to  partj 
specially  injured,  664. 

what  this  rule  includes,  665. 
duty  must  be  one  which  officer  may  lawfully  perform,  666. 
duty  of  officer  must  be  absolute,  667. 
duty  of  offioer  must  be  personal,  668. 
officer  must  have  legal  authority  and  ability  to  perform,  669. 
mistake  or  good  faith  no  excuse,  670. 
that  violation  is  punishable  no  defence,  671. 
no  excuse  that  duty  was  owing  primarily  to  public  if  individual  baa 

special  interest,  672. 
hut  no  liability  where  duly  owing  solely  to  the  public,  678. 
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LIABILITY  OF  MIHIBTBRIAL  0FFI0BR8  TO  PRIVATE  ACTIOlf^ 
CbfitfniMdL 

partj  suing  matt  abow  injury  fh>m  breach  of  doty  owing  to  hinoadf ,  87A 

oi4y  proximate  damageB  can  be  reooTered,  675. 

4s  faalo  officer  liable  for  negligence,  676.   . 

pseeamption  of  doe  performance,  677. 

snbordinate  officen  are  liable  for  their  own  defaults,  678L 

liability  of  deputies,  679. 

affect  of  contributory  negligence,  680. 

liability  where  services  are  gratuitous,  681« 

llabUity  of  officer  upon  his  bond,  08d. 
IL    LiABiLiTT  <NP  Pabticui^r  OwiasBS. 

la  general,  688. 
1«    Amigne^  •»  Bankrupteif, 

liability  for  neglect  of  prescribed  duties,  684 
%,    C&nnA  ChtUracton, 

are  liable  for  injuries  from  defaults,  68QL 
0.     Cflerki  qf  ChurtB. 

are  liable  for  ministerial  defaults,  686.' 

dn^  to  allow  inspection  of  records,  687. 

4aty  to  furnish  copies  of  records,  688. 
4,   OoUeetor  qf  Taxes. 

must  act  by  warrant,  680. 

protected  by  process  fair  on  its  face,  600. 

eifect  of  extrinsic  knowledge  of  defects,  601. 

collector  not  protected  if  warrant  not  fair  on  its  hce,  69d. 

aoUector  liable  if  he  exceeds  or  abuses  his  authority,  603. 

liability  for  money  received  on  void  process^  60A 
i.    JBeeiion  Offleirt, 

inspectors,  606. 

r^istration  officers,  606. 

canvassers,  607. 

inducting  officers,  608. 

6.  Eighioay  Officers, 

not  liable  for  lawful  acts  within  their  Jurisdiction,  600. 
distinction  between  Judicial  and  ministerial  acts  by  such  officers,  700. 
Bable  for  neglect  to  repair  where  charged  with  duty  and  provided  with 
funds,  701. 

7.  Inspectors  qf  Provisions. 
liable  for  negligence,  703. 

a    Ifataries  PubUe. 
in  general,  708. 
liable  for  negligence  in  presenting  or  protesting  negotiable  paper,  704. 

what  will  excuse  notary,  705. 
liability  for  defaults  in  taking  acknowledgments,  706. 

for  knowingly  making  a  false  certificate,  707. 

for  mistakes  in  identity  of  parties,  708. 

for  defective  certificate,  700. 
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UABIUTY  OP  MINISTERIAL  0FPICBR8  TO  PRIVATE  ACTION— 
OonUnukL 
liability  for  default  of  notary  must  be  prozimatt  canae  of  iajory,  710. 
the  meaaore  of  damages,  711. 
mitigatioii  of  damages,  71ft. 
0.    BMioffleen, 

each  liable  for  his  own  defaults  only,  718. 

10.  PuUie  School  and  ChUege  Qffleen  and  Teaohen. 
diatinction  to  be  made  between  public  and  private  schools,  714 

«k    OiBcera. 

haye  power  to  enact,  reasonable  rules  and  regulations,  71S. 

what  thia  rule  includes,  716. 

roles  need  not  be  formal  or  of  record,  717. 

school  officers  not  liable  for  errors  of  Judgment^  Tld. 

are  liable  only  when  actuated  by  malice,  710. 

question  of  reasonableness  of  regulations  is  for  the  court,  720l 

what  rules  and  rq^ations  are  Talid— instances,  721. 

what  roles  and  regolations  are  not  reasonable— instances,  723. 

regulations  must  be  enforced  in  reasonable  manner,  788. 

liability  for  not  repairing,  724. 

liability  for  not  performing  ministerial  doty— requiring  bond  from  con- 
tract<»8,  785. 
b.    Teachers. 

are  to  some  extent  public  officers,  726. 

are  sobject  to  rules  prescribed  by  board,  727. 

where  board  has  prescribed  no  rules  teacher  may  do  so,  728. 

roles  prescribed  by  teacher  must  be  reasonable,  729. 

anthority  of  teacher  not  confined  to  school-room,  780. 

light  to  inflict  corporal  punishment,  781. 

teacher  not  liable  to  parent  for  refusing  to  receire  child  as  pupil,  738. 

11,  Beeorden  qf  Ikods. 

duties  are  chiefly  owing  to  individuals,  788. 

duty  to  record  proper  instruments,  784. 

most  not  dellTer  deed  before  recording  it,  735. 

liable  for  making  an  imperfect  record,  786. 

liable  for  not  making  index  aa  required,  787. 

dotj  to  allow  inspection  of  records,  788. 

doty  of  permitting  strangers  to  make  abstracts  of  title,  789. 

duty  in  furnishing  copies  of  records,  740. 

liability  for  negligence  in  making  searches  or  abstracts  or  title,  741. 
18.    Bhoiil^,  Mdnhah,  OoTcner$  and  OomtMti. 

duties  and  liabilities  are  similar,  742. 

what  parties  are  interested,  748. 
«.    To  the  PiaintilE  in  the  Process. 

dotj  to  execote  lawfol  process.  744. 

most  serve  irr^ular  or  voidable  process,  74flL 

need  not  serve  void  process,  746. 

right  to  demand  prepayment  of  his  fees,  747. 
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UABILITY  OF  MINI8TBRIAL  OFFICERS  TO  PBIVATB  ACTION- 
CkntUnmed, 

right  to  demand  indemnity,  748. 

if  no  faidemBiQr  demanded,  officer  la  bound  to  serve,  749. 

when  promise  of  indemnity  will  be  implied,  760. 

officer  liable  for  Iosb  resulting  from  neglecting  instructions^  TIL 

officer  bound  for  reasonable  skill  and  diligenoe,  783. 

liable  for  nsi^igenoe  in  serring  process  for  appearance,  THL 

liable  for  ne^igenoe  in  searching  for  property,  754. 

liable  for  ne^igenoe  in  making  an  insufficient  levy,  755L    * 

liable  for  surrendering  property  without  cause,  75d. 

liable  for  Diligent  delay  in  making  levy,  757. 

liable  for  neglect  to  levy  at  all,  758. 

liability  for  escapes,  769. 

liability  for  a  neglect  in  keeping  property  seized,  760. 
deliveiy  bonds—receiptors,  781. 

liability  for  accepting  insufficient  bonds,  762. 

^ability  in  making  sales,  763. 

liability  for  not  making  return  and  for  a  false  return,  764 

liability  for  money  received,  765. 

the  measure  of  damsges,  766. 
1^     To  the  Defendant  in  the  Writ 

in  general,  767. 

90  liability  arises  from  proper  service  of  valid  process,  768i 
what  is  meant  by  process,  769. 

liability  for  illegal  arrest,  770. 

liability  for  refusing  ball  or  other  abuses,  771. 

liability  for  levy  under  void,  paid,  expired  or  superseded  process^  7TO. 

liability  for  excessive  levy,  773. 

liability  for  disregarding  exemptions,  774. 

liability  for  neglect  in  caring  for  property,  770. 

liability  for  taking  insufficient  security,  776. 

liability  for  misconduct  in  making  sale,  777. 

liability  for  other  abuse  of  process,  778. 

liability  for  unlawfully  breaking  into  the  dwelling-house,  779. 
«.  To  Strangers  to  the  Writ. 

in  general,  780. 

liability  for  arrest  upon  warrant  against  another,  781. 

liability  for  taking  goods  of  one  person  on  writ  against  another,  78L 

liability  for  levy  on  mortgaged  property,  788. 
18.  Ta»  Qffle&r$. 

liability  for  not  levying  the  tax,  784. 
the  measure  of  damages,  785. 
action  may  be  brought  in  foreign  state,  786. 

liability  for  false  returns,  787. 
B.  For  DRFAjn/n  of  his  Official  SuBOBDUiATBa 

in  general  ot  the  llablli^,  788. 
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UABIUTY  OF  MINISTBRIAL  OFFICERS  TO  PRIVATE  ACTION— 
(htUinued. 
L  Public  Officers  of  GoTernment 
imbllo  officers  of  goYemment  not  liable  for  acts  of  his  official  subord^ 
oates^  789. 
exceptions  to  tbls  rale,  790. 
this  role  applies— to  postofflcers,  79U 
to  mail  contractors^  792. 
to  collectors  of  customs,  798. 
to  captain  of  ship  of  war,  794. 
to  confederate  district  commissary,  795. 

IL     PUBUO  TfiUffFSBS  Ain>  C0Mia88I0HBR& 

not  liable  for  negligence  of  subordinates,  796. 

UL     MlHIflTBBIAL  OlVIOEBS. 

liable  for  defaults  of  tbeir  deputies,  797. 
Ibis  rule  applies— to  sberifls,  798. 

to  recorders  of  deeds.  799. 

to  clerks  of  courts,  800. 

to  otber  officers,  801. 
UABILITY  OF  PARTY  WHO  SETS  OFFICER  IN  MOTION. 
L    In  Cabb  of  Judicial  Officebs. 
in  general,  898. 

not  liable  for  Judicial  action  of  court  of  general  jurisdiction,  899 
liable  for  setting  inferior  magistrates  in  motion  without  Jurisdiction,  900L 
Bability  for  causing  proceedings  nnder  unconstitutional  statute,  901. 
liable  for  setting  magistrate  in  motion  for  false  showing,  90d. 
liable  for  malicious  prosecution,  903. 
n.    In  Casb  of  Ministbrial  Offiobbs. 
no  liability  for  employing  officer  to  do  lawful  act,  904. 
but  party  is  liable  who  authorizes,  directs  or  participates  in  an  unlawltal 
act,  905. 

liability  for  false  imprisonment^  900. 

effect  of  ratification,  907. 
LBGISLATIVB  OFFICERS, 
defined,  19. 
not  liable  to  ciyil  action  for  legislative  acts,  644, 

motlTC  alleged  is  immaterial.  645. 

immunity  extends  to  all  grades  of  legislative  action,  646. 

officer  liable  when  he  acts  ministerially,  647. 
OOnstitutional  privileges-»f reedom  from  arrest  or  suit  while  on  duty,  648. 

freedom  of  speech  and  action  while  on  duty,  649. 

■cope  of 'the  priTilege^  650. 

house  must  be  in  session — ^acts  in  committee  or  Joint  convention,  651. 

UlustratiouB — slander  and  libel — imprisonment  for  contempt,  653. 

privilege  confined  to  member,  658. 

mandamus  does  not  lie  against,  when,  977. 
IiBGIBLATiyB  POWER, 

limited  by  the  constitution^  521. 
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LEGISLATURE, 

power  to  prescribe  quallflcationB  for  office,  M. 

to  change  qualiilcatioiifl,  96,  97. 

to  appoint  offloen^  106, 107. 

to  fill  local  offices  by  permanent  appointments,  128. 

to  change  qualifications  of  YOtera,  148. 

to  oontrol  caucuses  and  nominating  conyentions,  148. 

to  change  term  of  office  fixed  by  constitution,  887,  888. 

to  alter  or  abolish  offices,  465,  467. 

to  alter  compensation  of  officers,  8S7. 

to  affect  powers  of  constitational  office,  604. 
eas  not  prescribe  religious  or  political  tests  as  qualificatloiii  for 

98,90. 
contracts  to  Influence  action  of,  are  Yold,  860. 
power  of,  is  limited  by  the  constituUra,  621. 

officer  has,  for  his  fees,  when,  888. 
LOBBYING, 

contracts  for,  are  void,  860.  861. 
LOCAL  SBLP-GOVBRNMENT, 

Ib  part  of  our  political  system,  128. 

local  offices  not  permanently  filled  by  loglslatare,  123. 

temporary  or  provisional  appointments  may  be  made,  128. 
LOSS  OF  FUNDS, 

when  officer  charged  with,  912. 

when  his  sureties  are  liable  for,  297*  808. 
LUCRATIVB  OFFICE. 

defined.  18. 
HAIL  CARRIERS, 

are  not  public  officers,  41,  718. 
MAJORITY, 

of  public  board  may  act,  when,  672. 

how  when  no  majority  possible,  674. 
*•  MAJORITY  OF  VOTBRB.** 

what  constitutes,  204. 
MALADMINISTRATION  OF  OFFICB^ 

what  constitutes,  457,  468. 
MALFBA8ANCB  IN  OFFICE 

what  constitutes,  467,  458. 
MALICIOUS  PROSECUTION, 

liability  of  party  for,  908. 

what  facts  must  be  shown,  908. 
MARSHALS, 

See  Shebivfii^ 
••  MAY,- 

when  construed  to  meui  "shall,'*  698. 
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MA.NDAMUB  TO  PUBLIC  OFFICERS, 

I.  Thb  Qsnbbal  Natxjrb  of  thb  RmcBDXi 
antiqid^  of  the  writ,  027. 

originally  a  prerogatiye  writ,  938. 

the  modem  writ  defined,  929. 

authority  to  iwue,  how  conferred,  980. 

Ib  an  original  writ,  931. 

not  a  prerogative  writ  in  the  United  States,  98S. 

is  a  writ  of  right,  988. 

is  a  cItII  proceeding,  984 

is  not  a  creatiye  remedy,  985. 

how  compares  with  injunction,  980. 

II.  Under  what  Coin>inoN8  Issued. 

lies  only  to  enforce  existing  specific  duty,  037. 

does  not  lie  to  enforce  doubtful  right,  988. 

must  be  officer  having  power  and  duty  to  act — deftteto  officers,  989. 

effect  of  termination  of  term — abatement  of  pending  proceedings,  940. 
does  not  lie  where  there  is  other  adequate  remedy,  941. 
does  not  lie  to  compel  performance  of  useless,  impossible  or  unlawful 

sets,  942. 
may  be  denied  in  exerdse  of  legal  discretion,  948. 
lies  only  to  compel  performance  of  official  duty,  not  contracts,  944. 
does  not  lie  to  control  discretion,  945, 

but  officer  vested  with  discretion  may  be  compelled  to  take  action,  946. 
ministerial  officer  may  be  compelled  to  perform  his  duty,  947. 
upon  whose  application  writ  will  be  issued,  948. 
necessity  of  demand  before  issue,  949. 
writ  not  granted  till  officer  in  default,  950. 

in.  MAHDAHUS  TO  FABTXCUI«AB  OfFIOBBE 

in  general.  961. 
1.  To  Qffleen  qf  the  United  8Cate$. 
to  president,  952. 
to  heads  of  departments,  958. 
13.  Tb  8CaU  Qfflom. 
1.  (Governor, 
does  not  lie  to  control  his  official  discretion,  954. 
how  in  case  of  ministerial  acts—authorities  against  its  use,  95& 
authorities  permitting  its  use,  956. 
9.  Other  State  Officers. 
lies  to  enforce  ministerial  but  not  discretionary  duties,  957, 
to  secretary  of  state,  958* 
to  state  treasurer,  959. 
to  state  auditor,  960. 
to  attorney-general,  961. 
to  commissioner  of  insurance,  962l 
8.  7b  ChufUif  Qfflcer$. 
in  general,  968. 

to  county  treasurer,  964. 
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to  oonnty  cleric  M5. 
lo  noorden  of  deeds,  968. 
to  flheriib,  M7. 

gnnled  to  require  perf ormanoe  of  ministerial  duties,  bat  not  to  eontroi 
discretioo,  96a 
IV  Mutdeipal  0Jl6$n. 
ingenenU.  969. 
gimiited  to  enforce  ministerial  duty,  bat  not  to  oontrol  discretion,  Wk 

Has  to  compel  leTj  of  tax  to  pay  esUblisbed  claim,  97L 
^«     2V  8okooi  Q/ken. 

Has  to  compel  perf  ormanoe  of  dnty,  979. 
^     Tf  Election  Oflegn. 

Uea  to  compel  performance  of  ministerial  dntieSi  978L 
0L     Ih  Judieial  Qfcen. 

Jadidal  diacreUon  not  interfered  with,  974. 
Judicial  officer  may  be  compeQed  to  act.  976. 
jodidal  officer  may  be  compelled  to  perform  ministerial  acts,  976. 
la     TfeLtgUMm  O/itmn. 

doea  not  lie  to  control  leglalatiTe  action,  977. 
ft.    2b  2Vy  TUU  to  0/k$. 
doea  not  lie  to  try  title,  979. 
lies  to  instate  one  whoee  title  is  clear,  979. 
lies  to  restore  offloerwrongfally  remoTed,  990. 
lies  to  restore  insignia  of  offlce/981. 
IS.    7b  Ofmpd  Ddimnf  tf  Bookt  and  Papon, 
lies  to  compel  officer  to  deliver  books  and  papers  to  his  saooeasor,  961 
HBDICAL  SUPBRINTSNDBNTS^ 

are  pnblic  officers,  wben,  49. 
KKNTAL  CAPACITY, 

reqaired  to  bold  office,  69. 
to  make  one  a  Toter,  164 
MERCHANT  APPRAISBR3. 
are  not  pablie  officers,  45. 
HBSSBNOBRS, 

are  not  public  officers,  44. 
MILrrARY  OFFICBRS, 

defined,  99. 
MINI8TBRIAL  OFFICBRS, 

who  deaignated  as  ministerisl  offlcera,  655. 
ministerial  fanctions  and  officers  defined,  657. 

determination  of  occasion  or  conditioiis  not  excluded,  658. 
tested  bj  mandamosi,  669. 
ministerial  powers  are  limited  to  tboee  expraady  conferred  or  neeeMSiOr 
implied.  599. 
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ministerial  officer  caa  not  question  Yalidity  of  law  requiring  bis  action, 

638. 
can  not  act  in  his  own  behalf,  534. 
presumption  of  authority,  525. 

judicial  officer  may  act  ministerially,  660. 

A.      LlABILITT  FOR  HIS  OWN  DjBFAULTS. 

L    In  Genbbal  of  thb  Duty  and  thb  LiABiLmr. 

ministerial  officer  acting  with  due  care  according  to  law  incurs  no  lia- 
bility, 661. 

unconstitutional  law  affords  no  protection,  663. 

officer  must  keep  within  authority  conferred  by  law,  668. 

ministerial  officer  who  fails  to  act  or  who  acts  improperly  liable  to  party 
specially  injured,  664. 
what  this  rule  includes,  665. 

duty  must  be  one  which  officer  may  lawfully  perform,  666i 

duty  of  officer  must  be  absolute,  667. 

duty  of  officer  must  be  personal,  «668. 

officer  must  have  legal  authority  and  ability  to  perform,  669. 

mistake  or  good  faith  no  excuse,  670. 

that  violation  is  punishable  no  defence,  671. 

no  excuse  that  duty  was  owing  primarily  to  public  if  iadiridual  has 
special  interest,  673. 

but  no  liability  where  duty  owing  solely  to  the  public,  673. 

party  suing  must  show  injury  from  breach  of  duty  owing  to  himself,  674. 

only  proximate  damages  can  be  recovered,  675. 

de  faeto  officer  liable  for  negligence,  676. 

presumption  of  due  performance,  677. 

subordinate  officers  are  liable  for  their  own  defaults,  678. 

liability  of  deputies,  670. 

effect  of  contributory  negligence,  680. 

liability  where  services  are  gratuitous,  681. 

liability  of  offlq^r  upon  his  bond,  683. 

IL      LlABILITT  OF  PaBTIGULAB  OfFICBBS. 

in  general,  688. 
1«    ABiignee  in  Bankntptey. 
liable  for  neglect  of  prescribed  duties,  684. 

3.  (hnal  Gontraeton, 

are  liable  for  injuries  from  defaults,  686. 
8.     Olsrki  of  GourU, 
are  liable  for  ministerial  defaults,  686. 
duty  to  allow  inspection  of  records,  687. 
duty  to  furnish  copies  of  records,  688. 

4.  OoOeeUtr  of  Taae$, 
must  act  by  warrant,  680. 

protected  by  process  fair  on  its  face,  690. 
effect  of  extrinsic  knowledge  of  defects,  60L 

(46) 
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cullector  not  protected  if  warrant  not  fair  on  its  face.  69Sl 
collector  liable  if  he  exceeds  or  abates  his  authority.  69SL 
llabilltj  for  money  receired  on  Toid  process,  694. 

6.  EHeMm  OJIcen. 
inspectorSp  695. 
registration  officers,  696. 
canvassers,  697. 
inducting  officers,  698. 

6     Htghfoay  Offlcen, 
nut  liable  for  lawful  acts  within  their  Jurisdiction,  699. 
distinction  between  Judicial  and  ministerial  acts  by  snch  officers,  700. 
liable  for  neglect  to  repair  where  charged  with  duty  and  proTided  witk 
funds,  701. 

7.  Inipeetor$  ofPr&vMotu. 
liable  for  negligence,  70d. 

8.  Notme$  PUbUo, 
in  general,  703. 

liable  for  negligence  in  preaentiDg  or  protesting  negotiable  paper,  70i 

what  will  excuse  notary,  705. 
liability  for  defaults  in  taking  acknowledgments,  706. 

for  knowingly  making  a  false  certificate,  707. 

for  mistakes  in  identity  of  parties,  708. 

for  defective  certificate,  709. 

default  of  notary  must  be  proximaie  cause  of  injury,  710. 

the  measure  of  damages,  711.  • 

mitigation  of  damages,  713. 

9.  PmI  Officers, 

each  liable  for  his  own  defaults  only,  718. 

10.  Publie  School  and  OoUege  Officen  and  Teaehen, 
distinction  to  be  made  between  public  and  private  schools,  714. 

m*    Officers. 

have  power  to  enact  reasonable  rules  and  n^lations^  716. 

what  this  rule  includes,  716. 

rales  need  not  be  formal  or  of  record,  717. 

school  officers  not  liable  for  errors  in  Judgment,  718. 

are  liable  only  when  actuated  by  malice,  719. 

question  of  reasonableness  of  regulations  is  for  the  courts  730. 

what  rules  and  regulations  are  valid — instances,  731. 

what  rules  and  regulations  are  not  reasonable— instances,  782. 

regulations  must  be  enforced  in  reasonable  manner,  733. 

liability  for  not  repairing,  734 

liability  for  not  performing  ministerial  datj— requiring  bond  from  oos* 
tractors,  735. 
A.    Teachers. 

are  to  some  extent  public  officers,  736. 

are  subject  to  rules  prescribed  by  board,  787. 

where  board  has  prescribed  no  rules  teacher  may  do  so.  738. 
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rules  prescribed  by  teacher  must  be  reasonable,  720. 

authority  of  teacher  not  confined  to  school-room.  780. 

rij>ht  to  inflict  corporal  punishment,  781. 

teacher  not  liable  to  parent  for  refusing  to  receive  child  as  pupil,  782 

11.  Reeordsn  qf  Deedi. 

duties  are  chiefly  owing  to  indlYiduals,  788. 

duty  to  record  proper  instruments,  784. 

must  not  deliver  deed  before  recording  it,  78S. 

liable  for  making  imperfect  record,  786. 

liable  for  not  making  index  as  required,  787. 

duty  to  allow  inspection  of  records,  788. 

duty  of  permitting  strangers  to  make  abstracts  of  title,  789. 

duty  in  furnishing  copy  of  records,  740. 

liability  for  negligence  in  making  searches  or  abstracts  of  titl^  74L 

12.  Sheriffft,  MarahaU,  Chroners  and  Chnstable$. 
duties  and  liabilities  are  similar,  742. 

what  parties  are  Interested,  743. 
«.     To  the  Plaintiff  in  the^  Process, 
duty  to  execute  lawful  process,  744. 
must  serve  irregular  or  voidable  process,  745. 
need  not  serve  void  process.  746. 
right  to  demand  payment  of  his  fees,  747. 
right  to  demand  indemnity,  748. 

if  no  indemnity  demanded,  officer  is  bound  to  serve,  742. 
when  promise  of  indemnity  will  be  implied,  750. 
oflicer  liable  for  loss  resulting  from  neglecting  instructions,  761. 
officer  bound  for  reasonable  skill  and  diligence.  753. 
liable  for  negligence  in  serving  process  for  appearance,  758. 
liable  for  negligence  in  searching  for  property,  754. 
liable  for  negligence  in  making  an  insufficient  levy,  755. 
liable  for  surrendering  property  without  cause,  756. 
liable  for  negligent  delay  in  making  levy,  757. 
liable  for  neglect  to  levy  at  all,  758. 
Uability  for  escapes,  759. 
liability  for  neglect  In  keeping  property  seized,  760. 

delivery  bonds — receiptors,  761. 
liability  for  accepting  insufficient  bonds,  762. 
liability  for  making  sales,  763. 

liability  for  not  making  return  and  for  a  false  return,  764 
liability  for  money  received.  765. 
the  measure  of  damages,  766. 
i.    To  the  Defendant  in  the  Writ 
in  general.  767. 
no  liability  arises  from  proper  service  of  valid  process,  768L 

what  is  meant  by  process,  769. 
liability  for  illegal  arrest.  770. 
liability  for  refusing  bail  or  other  abuses,  771. 
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liability  for  levy  under  Told,  paid,  expired  or  lupersedod  prooei^  77&. 
liability  for  excesslTe  levy,  778. 
liability  for  diaregarding  exemptions,  774. 
liability  for  neglect  in  caring  for  property,  775. 
liability  for  taking  insufficient  security,  776. 
liability  for  misconduct  in  making  sale,  777. 
liability  for  other  abuse  of  process,  77a 
liability  for  unlawfully  breaking  into  the  dwdlingfaouse,  779. 
0.  To  Strangers  to  the  Writ, 
in  general,  780. 

liability  for  arrest  upon  warrant  against  another.  781. 
liability  for  taking  goods  of  one  person  on  writ  agaioat  another,  783: 
liability  for  levy  on  mortgaged  property,  783. 
18.  Tarn  Offleen, 
liability  for  not  levying  tax,  784. 
the  measure  of  damages,  786. 
action  may  be  brought  in  foreign  state,  786. 
liability  for  false  return,  787. 
B.  For  Defaults  of  his  official  Subobdinatss. 

in  general,  788. 
L  Public  Officers  of  Government, 
public  officer  of  government  not  liable  for  acts  of  his  oflldal  subordi^ 
nates,  789. 
exceptions  to  this  rule,  790. 
this  rule  applies — 
to  postofficers,  791. 
to  mail  contractors,  793. 
to  collectors  of  customs,  798. 
to  captain  of  ship  of  war,  794. 
to  confederate  district  commissary,  796. 
IL  Public  Trustees  and  Commissioners. 

not  liable  for  negligence  of  subordinates,  79iL 
in.  Ministerial  Officers, 
liable  for  defaults  of  their  deputies,  797. 
this  rule  applies^ 
to  sheriffs,  79a 
to  recorders  of  deeds,  799. 
to  clerks  of  courts,  800. 
to  other  officers,  801. 
0.  For  Defaults  of  his  privatb  Servant  ob  Aobjetb^ 
liable  for  torts  of  private  servant  or  agent,  803. 
MISCONDUCT  IN  OFFICE, 
what  constitutes,  457,  458. 
MISFEA.8ANCB  IN  OFFICE, 
what  constitutes,  457,  458. 
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MUNICIPAL  CORPORATIONS. 

muQicipal  oorpontion  not  liable  for  torts  of  its  public  of&cers.  850. 

illustrations  of  this  rule,  851. 
municipal  corporations  not  liable  for  acts  done  ultra  virt$,  862. 
municipal  corporation  is  liable  for  torts  of  its  servants  and  agents  ooni' 
mitted  in  execution  of  its  powers,  858. 

See  Public. 
MUNICIPAL  OPPICBRS, 

mandamus  lies  against  them,  when,  969,  i)70. 
injunction  granted  against  them,  when,  992-990. 

See  Public  Offiobbs. 
NAVAL  OPPICBRS, 

defined,  28. 
NBGLIQENCB, 

See  LiABiLiTT. 

Ministerial  Offiobbs 

Sheriffs. 

Clbbks. 

Postoffiobrb. 

Rbcobdbbs. 

Ikspbctobs. 

Highway  Officers, 

BlBCTIOK  OFFIOEBSb 

Notaries  Public. 
Canal  Contbaotgrs. 
Judges. 

Justices  of  the  Pbaob. 
Leoislatiyb  Officers, 
goternmental  officbrsb 
Quasi-Judicial  OFFiOBRa. 
HEGOTIABLE  INSTRUMENTS, 
liability  of  officer  upon,  822-825. 

See  OONTBACTIb 

NBXT  REQX7LAR  ELECTION, 

wliat  meant  hj,  408. 
NOMINATIONS, 

to  office  may  be  regulated  by  law,  148. 
NOTARY  PUBLIC, 
is  a  public  officer,  47. 
must  act  in  person, 

must  use  reasonable  care,  skill  and  diligence,  704. 
liability  where  he  acts  as  private  agent,  704. 
not  liable  where  he  acts  according  to  instructions,  705. 

or  where  principal  is  guilty  of  contributory  negligence.  709. 
or  where  loss  not  proximate,  705. 
liable  for  making  false  certificate  of  acknowledgment,  707. 
liable  for  negligent  mistake  in  identity  of  parties,  708. 
exceptions  in  Pennsylvania  and  Iowa,  708. 
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liable  for  defecttve  oertiflcate.  709. 

exceptions  to  this  rule,  709. 
Ids  default  must  be  proximate,  710. 
damages  are  loss  actually  sustained,  711. 

bondsmen  are  liable  when,  711. 
mitigation  of  damages,  what  may  be  shown  ia.  718. 
NOTICB, 

to  officer,  when  notice  to  public,  844-640. 
NOTICE  AND  HEARING. 

necessity  of,  before  removing  for  cause,  454 
NOTICE  OP  ELECTION, 

See  ELBCTioNa. 
NOTICE  OF  REMOVAL, 

must  be  given  to  officer.  460. 
OATH  OP  OFFICE, 

oath  not  indispensable,  255. 
what  oath  is  to  be  taken,  256. 
exemption  from  taking  oath,  857. 
form  prescribed  must  be  substantially  followed,  858. 
requirement  of  oath  cannot  vary  constitutional  rightfl,  259. 
nor  disqualify  for  act  not  a  crime  when  committed,  2i>0. 
oath  need  not  be  in  writing  unless  law  requires  it,  261. 
effect  of  not  taking  oath,  262. 
OFFICE, 

See  Public  Officb. 
OFFICE  DB  FACTO, 

oan  not  exist  under  constitutional  goyernment,  825. 
office  created  by  unconstitutional  statute  is  not  dt  facto^  826 
OFFICB  OF  TRUST, 

defined,  16. 
OFFICER, 

OFFICER  DB  FACTO, 


See  PuBLio  Ofpiceb. 
See  Db  Facto  Officbb. 


OFFICIAL  ACTION, 

contracts  for  influencing  are  void.  360. 
OFFICIAL  BONDS, 

are  usually  required,  263. 

political,  Judicial,  military  and  naval  officers  not  usually  required  to  gli% 

268. 
penalty,  terms  and  conditions  are  prescribed  by  law,  261 
1.     Whm  to  he  given. 
atatutes  requiring  bonds  to  be  gi^en  within  certain  time  are  usually  dln^ 

tory  and  not  mandatory,  265.  r 

failure  to  gire  in  prescribed  time  does  not  forfeit  office,  266. 
If  bond  be  accepted  afterwards  default  is  cured,  266. 
statute  docs  not  apply  pending  contest  as  to  title,  266. 
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OFFICIAL  BONDS— Chntintud. 
fL    Shrm  of  Bondi. 
farm  ii  prescribed  by  statute,  207. 
fliatates  are  usually  directory  merely,  268. 

Immaterial  variations  overlooked,  268. 

iastances  of  immaterial  informalities,  269. 
failure  to  approve  or  file  does  not  invalidate,  270. 
defective  bond  may  be  good  as  common-law  bond,  271. 
■o  of  a  voluntary  bond  given  instead  of  statutory  bond,  272b 
purely  voluntary  bond  invalid,  278. 
bond  extorted  with  excessive  condiiions  is  void,  274. 
de  faeto  officer's  bond  is  valid,  275. 
deputy's  bond,  when  valid,  276. 
blanks  in  bond,  effect  of,  277. 
8.     Liability  of  Sureties, 

when  surety  bound  by  bond  executed  In  blank,  278. 

when  surety  bound  by  bond  delivered  contrary  to  agreement,  279. 

when  surety  bound  if  other  surety's  name  forged.  280. 

when  surety  bound  if  other  surety's  name  erased,  281. 

liability  of  surety  is  strictissimi Juris,  282. 

extends  to  offldcU  acts  only,  283. 

distinction  between  acts  colore  and  tdrtute  officii,  284. 

illustrations  of  this,  284. 

in  what  states  rules  apply,  284. 
sureties  for  one  office  not  liable  for  defaults  in  another,  285. 

illustrations  of  this  rule,  285. 
sureties  liable  for  defaults  during  term  only,  286. 

wiiat  fixes  length  of  term,  296. 

how  when  officer  holds  over,  286. 
suratieB  for  second  term  not  liable  for  defaults  in  first,  287. 

presumption  as  to  time  default  occurred,  287. 

using  money  for  one  term  to  make  good  default  in  another,  287. 

effect  of  neglect  of  auditing  officers,  287. 

how  when  time  of  default  can  not  be  learned,  2S8. 
accounts  of  officer,  how  far  conclusive  on  surety,  289. 

are  prima  facie  evidence,  289. 
judgment  against  officer,  how  far  conclusive  on  surety,  200. 

distinctions  made,  290. 
appropriation  of  payments  on  officer's  liability,  291. 

other  views,  292. 
when  bonds  are  cumulative,  298. 
special  bond  supersedes  general,  294. 
liability  of  sureties  for  funds  illegally  received,  295. 
sureties  are  estopped  to  deny  official  character  of  their  principal,  29& 
lost  of  funds,  when  sureties  answerable,  297-803. 

various  rules  and  illustrations,  298-803. 
release  of  sureties  by  material  alteration,  301. 
by  what  law  their  contract  interpreted.  305. 
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OFFICIAL  BONDS— OMtfMMd: 

effect  of  <Aaiigiii|c  or  incfeasiiis  duties,  906. 

what  new  daties  wn  oorered  bj  old  bond.  806l 

entire  dbaMigb  in  office  nieeaeik  809. 
extension  of  time  for  aoeoonting,  effect  of,  907. 
leches  of  gofemmeat  does  not  release  sureties,  90% 
eonoeslment  of  prerioas  def salts,  effect  of,  809. 

whether  goTenunent  boand  to  notify  soreties  of  officer^s  def toHi,  Sl^ 

necessity  f<^  approvsl,  81L 

is  a  doty  owing  to  public  only.  818. 

soreties  have  no  action  for  neglect  or  refusal  in,  318l 

fsilare  to  approTe  does  not  release  surety.  318. 

whether  approTal  may  be  enforced  by  mandamus,  814. 
OFFICIAL  mSOONDUCT, 

what  constitutes,  4ff7,  45a 
OLD  AGE, 

does  not  disqualify  a  Toter,  104. 
ORDINANCES, 

passing  or  signing  of  not  enjoined  when,  093 

enforcement  of»  not  enjoined.  IMKai 
OYRBSBERS  OF  POOR, 

public  not  liable  for  thdr  torts,  851. 
PARDONS, 

contracts  to  procure^  an  Toid  when,  800. 
"  PASTER*" 

on  ballot,  effect  of.  lOa 
PENSION  AGENTS, 

Botoffloers  of  Uie  United  States,  4a 

PILOTS. 

are  not  public  officers,  49. 
PILOT  OFFICES. 

liable  for  official  acts,  039. 
PLAGE  OF  TRUST  OR  PROFIT. 

defined,  17. 
PLURALITY, 

sufficient  to  elect.  904. 
POLICE. 

municipal  corporation,  not  liable  for  torts  of,  SSL 
POLITICAL  OPINIONS, 

not  to  be  made  a  qualification  to  offices^  9a 
POSTMASTERS, 

are  public  officers,  51. 
POSTMASTER  GENERAL^ 

mandamus  against,  9S8. 
POST  OFFICERS. 

are  public  officers,  7ia 
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POST  OFFIGBRS— OmtentMef. 

not  liable  for  defaalts  of  their  sabordinates,  718. 
unless  personally  guilty  of  neglect,  713. 

elkdi  18  liable  for  his  own  defaults,  718. 
PREPAYMENT  OF  FEES, 

officer  may  demand,  887 
PRESIDENT, 

not  liable  to  private  action,  607. 

injunction  does  not  lie  against.  986. 

See  GOVBRNUBNTAL  OFFICBB& 
MAin>AMTJ8. 

PRBSUMPnONS, 

that  official  action  is  regular,  579. 

not  indulged  to  show  another  officer  in  default,  580. 
not  indulged  to  support  proceedings  in  invitum,  581. 
that  all  were  present  when  necessary,  578. 
that  public  officer  does  not  intend  to  bind  himself  personally  on  contracts^ 

805. 
that  second  term  is  same  length^  as  first,  891. 
of  order  of  terms,  893. 

of  length  of  term  from  time  of  appointment*  898. 
of  regularity  in  election  cases,  219. 
PRIMART  CONVENTIONS, 
^    may  be  regulated  by  law,  143. 
PRISON  OFFICERS, 

liability  of,  for  official  action,  689. 
PRIYILEGE  FROM  ARREST, 

See  Legislatiyb  Officers. 
PROHIBITION,  WRIT  OF, 
definition  of  writ,  1018. 

leis  only  to  prevent  excess  of  Jurisdiction,  1014. 
in  not  a  writ  of  right,  1015. 
writ  not  granted  when  other  remedy  exists,  1016. 
not  issued  when  act  already  done,  1017. 
party  must  have  objected  to  Jurisdiction,  1018. 
lies  only  to  restrain  Judicial  action,  1019. 
does  not  lie  to  restrain  executives  or  ministerial  action,  1030. 
PROPERTY  QUALIFICATIONS, 

may  be  required  in  officer,  81. 
PROSECUTING  ATTORNEY, 

must  be  an  attorney  at  law,  83. 
PROVISIONAL  APPOINTMENTS, 
may  be  made  by  legislature,  138w 

PUBLIO, 

See  States. 

mumicifal  cobporationh 
United  States. 
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POTLIO— LIABILITY  TO  OFFICER. 
In  general,  854. 

L      LlABILITT  FOB  COMPBNB^TION. 

officer's  right  to  compensation  is  created  by  law,  not  bj  oontnelk  855. 

no  oompensation  can  be  recorered  unless  by  law,  856, 

in  abeence  of  constitutional  prohibition,  compensation  may  be  altered^ 

decreased  or  discontinued,  857. 
oonstitutional  provisions  prohibiting  increase  or  decrease  during  term,  858i 
when  officer  may  reooyer  compensation  of  two  offices,  859. 
forfeits  salary  of  first  office  by  accepting  incompatible  office,  860. 
oflloer  may  not  reooyer  reward  offered  by  public  for  act  within  the  scope 

of  his  duty.  861. 
can  not  reooyer  extra  compensation  for  added  or  incidental  seryices,  862. 
bot  may  recover  for  services  in  independent  employment.  863. 
officer  not  entitled  to  salary  during  lawful  suspension  from  office,  8G1 
bat  may  recover  for  period  of  unlawful  removal,  865. 
not  deprived  of  salary  by  sickness,  866. 
can  only  recover  when  lawfully  elected  and  qualified,  867. 
oompensation  when  continued  for  second  term,  868. 
compensation  while  holding  over,  869. 
forfeits  right  of  compensation  with  the  office.  870. 
when  payment  to  officer  defaeio  bars  claim  of  officer  dejur^,  871. 
when  officer  recovers,  his  recovery  not  diminished  by  other  earnings,  8TI. 
when  officer  may  retain  salary  from  fees  collected,  878. 
assignment  of  unearned  oompensation  opposed  to  public  policy,  871. 
public  may  not  be  garnished  for  compensation  of  its  officers,  875. 
public  officers  cannot  be  charged  as  garnishee,  876. 

n.     LlABILITT  FOB  RbIMBURBBMBIVT  AND  InDBICMITT. 

officer's  right  to  reimbursement,  877. 
right  to  indemnity,  878. 
public  has  power  to  indemnify  officer,  879. 
PUBLIC— LIABILITY   FOR   ACTS   AND  CONTR.VCTS  OF  ITS  OF- 
FICER8. 

L     IJPOir  CONTBACTS  MADB  BT  OrFICBB. 

authority  is  created  by  law,  828. 

persons  dealing  with  officer  must  ascertain  bis  authority,  839. 

authority  will  be  strictly  construed,  880. 

contract  must  be  in  form  prescribed  by  law,  831. 

limits  fixed  by  law  must  not  be  exceeded,  S^. 

conditions  precedent  must  be  complied  with,  833. 

public  only  bound  while  officer  keeps  within  his  authority,  83i» 

contract  authorized  and  duly  executed  is  binding,  835. 

state  liable  for  breach  of  binding  contract— prospective  profits,  836. 

estoppel  of  government  to  deny  officer's  authority,  837. 

ratification  of  unauthorized  acts  and  contracts,  838. 

officer  can  not  deal  with  himself  without  principal's  knowledge  and  coa 

sent»  839. 
to  what  officers  this  rule  applies,  840. 
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PUBLIO— LIABILITY  FOR  ACTS  AKD  CONTRACTS  OP  ITS  OFPI- 
CJSBB^OmUinusd, 

IL     FOH  THB  AOTB»  DB0LAItA.TIOire  AHD  ADMIflSIOirS  OF  THE  OfFICBB. 

stricter  rule  preTalls  than  in  private  agency,  841. 

acts  within  the  scope  of  his  authority  bind  the  public,  843. 

when  l}Ound  by  his  declarations  and  admissions,  843. 
in.    Bt  Notice  to  the  Ovficbr. 

in  private  agencies,  notice  to  agent  is  notice  to  principal,  844. 

same  rule  applies  to  private  corporations,  845. 

notice  to  the  officer,  when  notice  to  the  public,  840. 
lY.    Fob  the  Toetb  of  its  Offigbbil 

in  general,  847. 
1.     The  Liability  cf  the  United  States. 

United  States  government  not  liable  for  torts  of  its  officers  and  agents, 
848. 
9.     The  LiahUity  of  fUatee. 

state  not  liable  for  torts  of  its  officers  and  agents,  849. 
8.     The  Liability  of  Muimipal  Oorporatione, 

municipal  corporation  not  liable  for  torts  of  its  public  officers,  850. 
illustrations  of  this  rule,  851. 

municipal  corporations  not  liable  for  acts  done  ultra  vires.  853. 

muDicipal  corporation  is  liable  for  torts  of  its  servants  and  agents  com- 
mitted in  execution  of  its  powers,  858. 
PUBLIO  OFFICE. 

defined,  1. 

differs  from  employment,  2. 

differs  from  a  contract,  8,  468. 

involves  delegation  of  sovereign  power,  4. 

is  created  by  law,  not  by  contract,  5. 

oath  a  usual  incident  of,  0, 

iftlaiy  or  fees  usually  attached  to,  7. 

embraces  idea  of  continuance  or  duration,  8. 
but  this  is  not  indispensable.  8. 

scope  of  duties  of,  as  criterion,  9. 

description  of  place  as  "  office  "  is  a  criterion,  lOl 

is  one  of  profit,  when,  13. 

is  coupled  with  an  interest,  when,  14. 

is  lionorary,  when,  16. 
PUBLIO  OFFICER, 
A    In  Gbneeau  ^ 

defined,  1. 

differs  from  employee,  3. 

must  iiave  portion  of  sovereign  power,  4. 

is  not  created  by  contract,  5. 

nsoally  required  to  take  oath,  6. 

usually  receives  fees  or  salary,  7. 

usually  created  for  definite  term,  8. 

duties  of  concern  the  public,  9. 
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PUBLIO  OFFICER— OmimiMcL 

•nlhoritf  to  appoint  oonstitutes  officer,  VL 

ftppMnunent  of  need  nol  be  anttientlCTtiert  bj  chief  ezecutif e.  1^ 

mn  ezeeattTe,  18. 

or  legifllaliTe.  lA. 

or  Jadicbl.  9QL 

or  ministerial,  8L 

or  oiiliCary,  A 

or  nATil,  88. 
veiBjurs,  when,  8S. 

dtfaeio,  when,  91 
B.  Who  abb  ob  hot. 
iMfmnrn  of  tazee,  88L 
•ttomeys  at  law,  99. 
attendants  upon  courts,  80l 
deigTmen,  8L 
clerks.89. 
oolleeton,  88l 
cdH^e  profMM>ra,  84. 
commisBionera,  88. 
contractora,  86. 
cent  criers,  87. 
deputies.  8& 
health  offleers,  89. 
judges  and  Justices,  4a 
mail  carriers,  41. 
medical  superintendents,  4lL 
members  of  municipal  boards  and  bodiea,  48L 
messengers,  44. 
merchant  appraisers,  4S. 
naTj  officers,  48. 
notaries  public,  47. 
pension  agents,  48, 
pUots,  49. 
postmasters,  60. 
public  printers,  51. 
receivers,  68. 
referees,  68. 

lepresentatiTes  in  legislatures,  64. 
adiool  officers,  65. 
eelectmen,  66. 
special  commiasioners,  67. 
ftate  and  other  treasurers,  68. 
tnrgeons^  69. 

eaperintendents  of  canals,  60. 
troateea  of  state  institutions,  6L 
watchmen  of  public  buildings,  69L 
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FUBLIO  OFFICER^  CkmUnued, 
O.  Who  uay  bb. 

L  or  EUgibiUiy  in  General. 
eligibility  not  ft  natural  right,  04. 

may  be  controlled  by  the  constitution,  69. 
otherwise  l^slature  may  prescribe,  66. 
right  usually  oo-extensiye  with  suffrage,  67. 
n.   Oaum$  that  may  Difgualify,  68. 
idiot  or  insane  persons  not  eligible,  69. 
ability  to  read  and  write  may  be  required,  70. 
Infants  can  not  hold  officers  requiring  Judgment  or  discretion,  7L 
bat  at  common  law  could  hold  ministerial  office.  71. 
illustrations  of  these  rules,  71. 
oonstitution  fixes  ages  for  certain  officers,  73. 
women  generally  not  eligible  to  public  offices,  78. 
what  common  law  offices  they  could  hold,  78. 
could  not  be  Justice  of  the  peace  or  attorney,  78, 
aliens  can  not  hold  office,  74. 

restrictions  to  "inhabitant"  or  "voter,"  75. 
persons  holding  prior  offices  may  be  declared  ineligible,  76w 

illustrations  of  this  rule,  76. 
criminal  practices  may  disqualify,  77. 
as  by  engaging  in  duel,  77. 
or  bribery  as  fraud,  78. 
or  being  a  defaulter,  79. 
or  engaging  in  rebellion,  80l 
property  qualifications  may  be  required,  81. 
residence  for  giren  period  may  be  required.  83l 

must  be  complete  at  time  of  election,  8d. 
professional  attainments  may  be  required,  88. 
Teteran  soldiers  may  be  giren  preference,  84. 

unless  conflicts  with  constitutional  powers,  85w 
etvil  service  examination  may  be  required,  86. 

but  can  not  defeat  constitutional  discretion,  87. 
in.  Bemoval  of  DUability, 
how  when  disability  removed  before  term  begins,  89. 
the  rule  in  Wisconsin,  90. 
the  rule  in  Kansas,  91. 
other  views,  93. 
contrary  rules  to  above,  98. 
disability  arising  after  election,  94. 
ly.  Ohangee  in  Qual^fle<Uien$. 
itate  regulations  control  in  state  officers,  95. 

United  States  regulations  in  United  States  officers,  95L 
legislature  can  not  affect  constitutional  qualifications,  96. 

where  no  constitutional  prohibition,  legislature  may  ohango  qnalUK 
cations,  97. 
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PUBLIC  OFJ'ICER- CbiKmtMi. 

legislatare  can  not  make  political  opinions  a  teat,  98. 
or  require  a  religious  test,  99. 
D«  ApponmoiiT  of  Officrbs. 

See  Afpointxbnt  of  Officbb. 
S.  Slbctiov  of  Officbb. 

See  EuBOTiONa 
F.  Quaufioation  of  Offigbbs. 

See  QuALiFTiNO  fob  Officb. 

O.   TbBIOHATIOB  of  AUTHOBrTT. 

See  Resignation. 
Rbmoyal. 
Abandonment. 

EXFIBATION  OF  TbRBC 

H.  AnTHOBiTT  OF  Officbb. 

See  AuTHOBiTT. 


I.  LiABiiiiTT  OF  Officbb. 
J.  Rights  of  Officb  rs. 


See  Liabilttt. 
See  RiORTS. 


PUBLIC  POLICY, 
defloed,  848. 

forbids  office  to  be  held  in  trust, 
contracts  opposed  to  public  policy  are  void,  849. 

L   CONTBACTS  TO  SSCUBB  APPOINTlflENTS  OR  ELECTION  TO  OfFICB. 

agreements  to  appoint  one  to  office  are  void,  350. 

contracts  to  procure  appointments  to  office  are  Toid,  851. 

same  rule  applies  to  prlrate  offices  and  employments,  353. 

contracts  for  procuring  or  improperly  influencing  elections  are  void,  853. 

what  services  are  legitimate,  854. 
contracts  diminishing  competition  for  offices  are  Toid,  855. 
IL  Contracts  fob  thb  Salb  of  Officbb. 
contracts  for  the  sale  of  public  offices  are  Told,  855. 
contracts  to  resign  office  in  another's  favor  are  Toid,  857. 
contracts  for  exchange  of  offices  are  void,  858. 
III.  Contbaots  fob  Influbncing  Officbrs  and  Official  Action. 
contracts  for  improperly  influencing  official  action  are  void,  859. 
contracts  to  improperly  Influence  legislative  action  are  void,  850. 

legitimate  services,  861. 
procuring  contracts  from  government  or  heads  of  departments,  ML 

illustrations,  853. 
contracts  to  procure  allowance  of  claims,  854. 
contracts  to  procure  compromise  of  crime  or  discontinuance  of  criminal 

proceedings,  855. 
contracts  for  procuring  pardons,  865. 

how  where  conviction  illegal,  857. 
contracts  leading  to  violation  of  duty  are  void,  858. 
contracts  Imposing  restraints  upon  performance  of  duty  are  Told,  869. 
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IV.    OOHTBAOTS  BBSPBOTINa  THB  EsCOLUlCBNTS  OF  POBLIO  OPFIOBBS. 

contract  that  stranger  shall  receive  all  of  the  emolutnents  is  void,  870. 
contract  that  stranger  shall  receiye  part  of  the  emoluments  is  ToiJ,  871. 
contract  to  surrender  all  or  part  of  emoluments  to  the  public  is  void.  872. 
an  election  procured  by  such  contract  is  Toid,  878. 
contracts  to  pay  additional  compensation  for  performance  of  duty  are 

Toid,  874. 
contract  to  pay  for  services  in  Independent  employment  is  valid,  875. 
contract  to  pay  reward  for  performance  of  official  duty  not  valid,  870. 
contract  to  accept  less  than  legal  compensation  is  not  binding,  877. 
contract  to  waive  legal  means  for  coliectiDg  compensation  is  void»  878. 
y.  Contracts  bbspbotino  Division  of  Fsbs  with  DspuTiBa 
where  all  fees  belong  to  principal  he  may  contract  for  portion  of  those 

earned  by  deputy,  879. 
but  contract  to  pay  principal  a  fixed  sum  at  all  events  is  void,  880. 
where  fees  legally  belong  to  deputy,  contract  to  divide  these  is  void,  881. 
PUBLIO  PROPERTY, 

officer  must  account  for,  916. 
may  be  recovered  from  third  persons,  when,  9^. 
PUBLIO— RIGHTS  AGAINST  THE  OFFICER, 
in  general,  908. 
L  DoTT  to  Account  fob  Pqblio  Funds. 
in  general,  909. 

at  what  time  officer  should  account,  910. 
when  officer  chargeable  with  interest,  911. 
extent  of  liability  under  statutes  and  bonds,  and  excuses  for  defaults,  919. 

legislature  may  relieve  officer  from  his  liability,  913. 
when  action  may  be  begun,  914. 

can  not  set  up  illegality  of  transaction  to  defeat  right  to  an  accounting, 
915. 
II.  Duty  to  Account  fob  Poblio  Pbofbbtt. 
nature  and  extent  of  the  duty,  916. 
PUBLIC— RIGHTS  AGAINST  THIRD  PERSONS, 

public  may  enforce  contracts  made  with  its  officers  and  agents,  91(1 

undisclosed  priucipal,  919. 
public  may  recover  value  of  goods  sold  by  its  agents,  920. 
public  may  recover  money  wrongfully  paid  out,  931. 

how  far  public  may  follow  its  funds,  933. 
public  may  recover  property  wrongfully  disposed  of,  933. 
state  not  estopped  by  unauthorised  acts  of  its  officers,  934. 
state  entitled  to  priority  of  payment,  935. 
PUBLIO  SCHOOL  OFFICERS. 

See  School  Officbbb. 
QUALIFICATIONS  FOR  OFFICE. 

See  ELiGiBiLrrT. 
QUALIPICATIONS  OP  VOTERS, 

See  VoTBBiw 
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QUALIFYING  FOR  OFFICE, 

in  general,  as  to  porpose  of,  203. 

what  constitutes  qualification,  254 
L    Thb  Oath  of  Offigb. 

oath  not  indispensable,  255; 

what  oath  is  to  be  taken,  250. 

exemption  from  taking  oath,  257. 

form  prescribed  must  be  substantially  followed,  858. 

requiremeat  of  oath  cannot  rary  coasiiiutional  rights.  259. 

nor  disqualify  for  act  not  a  crime  when  committed.  260. 

oath  need  not  be  in  writing  unless  law  repuires  it,  26L 

effect  of  not  taking  oath.  202. 
n.    Official  Bokds. 

in  general,  208. 

are  required  by  law,  204. 

1.  Tf%tfn  io  be  Oiom, 

statutes  usually  directory  and  not  mandatory^  205. 

failure  to  give  within  time  prescribed  does  not  work  forfeiture,  2061 

2.  JFbrm(ff  Bands. 

terms  prescribed  by  statute,  207. 
statutes  are  usually  directory,  208. 
informalities  which  do  not  invalidate— instances,  209. 
same  subject— failure  to  approve  or  file,  270. 
when  defective  statutory  bond  good  as  common  law  obligation,  27L 
voluntary  bond  in  place  of  statutory  bond,  272. 
purely  voluntary  bond  not  enforced,  273. 
bond  with  excessive  conditioo  extorted  void,  274. 
bond  of  da  faeto  officer  is  valid,  275. 
bond  of  deputy  valid,  270. 
effect  of  blanks  left  unfilled,  277. 
QUASI-JUDICIAL  OFFICERS, 
who  are.  030. 

^{MMi-Judicial  functions  defined,  037. 

guosi-judicial  officer  exempt  from  civil  liability  for  his  official  action, 
038. 
to  what  officers  this  rule  applies,  039. 
whether  liability  affected  by  motive,  040. 
officer  must  keep  within  his  jurisdiction,  041. 
TtMM^Judicial  officer  liable  who  invades  rights  of  property,  042. 
liable  where  be  acts  ministerially,  043. 
certiorari  to,  1011. 
QUO  WARRANTO, 

nature  of  the  remedy,  477. 
in  what  cases  applicable,  478. 
lies  to  try  title  to  office,  478. 

to  obtain  office  to  which  relator  is  entitled,  478. 

to  oust  unlawful  incumbent,  478. 

to  test  validity  of  law  under  which  respondent  holds,  4781 
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QUO  WARRAin'O— Om^^niMd 

does  not  lie  where  position  is  not  a  public  otBce,  47B. 

right  to  mere  employment  not  tested  by,  479. 

what  are  offices  within  this  rule,  480. 

what  are  not  offices,  481. 
possession  and  user  of  office  by  defendant  must  be  shown,  4881 

mere  claim  to  office  not  enough,  48d. 

taking  oath  is  a  sufficient  user,  483. 

effect  of  abandonment  of  office,  488. 
is  a  ciyil  proceeding,  483. 

but  Is  criminal  in  form,  488. 
question  of  granting  lies  in  sound  discretion  of  court,  484. 

wUl  not  be  granted  when  it  will  be  unaTailiog,  484. 

or  where  it  will  work  disastrously,  484. 

or  where  new  election  is  about  to  occur,  484. 
acquiescence  of  relator  will  bar  writ,  48S. 

or  unreasonable  delay,  485. 
other  remedy,  if  plain  and  adequate,  bars  writ,  486* 
special  statutory  remedy  excludes  this,  487. 
proceedings  are  conducted  in  name  of  public,  488. 

how  when  offices  held  under  United  States,  488. 
practice  in  instituting  prooeedlngti  488. 
interest  required  in  relator,  480. 
information  must  show  what,  481. 
defendant's  pleadings  must  show  what,  488. 
replication,  493. 

burden  of  proof  rests  upon  what  party,  494 
jury  trial  may  be  had  when,  493. 
Judgment  may  be  what,  498. 
effect  to  be  given  to  judgment,  497. 
damage  for  usurpation  may  be  recovered  when,  498. 
costs  may  be  awarded  when,  499. 
RATIFICATION, 
1.    Lf  Gehbrai.. 
authority  may  be  conferred  by  ratification,  (BM. 
what  is  meant  by  ratification,  527. 
8.    What  Acts  mat  bb  Ratipibd. 
in  general,  528. 
the  general  rule,  529. 
torts  may  be  ratified,  580. 

void  acts  can  not  be  ratified— voidable  acts  may  be,  08L 
illegal  acts  can  not  be  ratified,  582. 
8.    Who  mat  Ratift. 
in  general,  588. 

corporations,  private  and  municipal,  may  ratify,  584. 
state  may  ratify,  585. 
when  officer  may  ratify,  586. 

(47) 


//- 
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BATIFIOATION— OmlJiiiMl 
4»    Ck>HDiTioire  ov  Ratificatiov. 

in  general,  G87. 

prindiMl  moat  haTe  been  identified,  688. 

principal  must  haTe  been  in  eziatenoe,  039. 

principal  most  hare  present  ability,  640. 

act  moat  haTe  been  done  as  agent,  54L 

knowledge  of  material  facts,  548. 

no  ratification  of  part  of  act,  648. 

rights  of  other  party  most  be  prejudiced,  644. 
5.    What  Axouim  to  a  Ratxtication. 

written  or  nnwritten^ezpress  or  implied,  54iBL 
a    AprvM  BaififleaiioH. 

general  rule,  646. 
b.    ImpUed  SaiifleaUan. 

in  general— Tariety  of  methods,  647. 

by  accepting  benefits,  648,  907. 

by  bringing  suit  based  on  agent's  act,  649, 

by  indemnifying  officer,  907. 

ratification  by  acquiescence,  silence,  660L 
election,  661. 
must  elect  within  a  reasonable  time,  669. 

same  rule  applies  to  priTate  corporations,  668 

and  to  municipal  and  guoj^municipal  corporations,  664 

how  in  case  of  a  state,  666. 
6.    Thb  RssuijTa  ov  Ratification. 

what  for  this  subdiyision,  658. 
1.    In  Oeneral, 

equivalent  to  precedent  authority,  667. 

exception,  interrening  rights  can  not  be  defeated,  668b 

ratification  irrcTOcable,  669. 
9.    At  betfoeen  JMneipal  and  OJker, 

ratification  raleases  officer  from  liability  to  principal,  580l 
8.    Am  beticsm  Principal  and  c4her  Pa/rty, 

a,  other  party  against  principal,  681. 

h,  principal  against  the  other  party,  683. 
4.  Am  Mw&en  Offleer  and  other  Party, 

ratification  releases  officer  on  contract,  588. 

otherwise  in  tort,  684. 
REBELLION, 

engaging  in  disqualifies  for  office  when,  801 

engaging  in  forfeits  office,  441. 
KBCEIVER, 

of  a  national  bank  is  a  public  officer,  811k 

so  is  receiver  of  public  moneys,  68. 
RECORDERS  OF  DEEDS, 

duties  are  chiefly  owing  to  individuals,  788. 

duty  to  record  proper  instruments,  784  981 
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RECORBBBS  OF  DEEDS— amtfmMt 

must  not  deliver  deed  before  recording  it,  786b 

liable  lor  making  an  imperfect  record,  736. 

liable  for  not  making  index  bb  required,  787. 

duty  to  allow  inspection  of  records,  788,  96d. 

duty  of  permitting  strangers  to  make  abstracts  of  title,  789,  9W. 

duty  In  famishing  copies  of  records*  740. 

liability  for  negligence  in  making  searches  or  abstracts  of  title,  741. 

REFERBBS^ 

are  not  public  officers,  58. 

REGISTRATION, 

Talldity  of  registration  laws,  140. 

opportunity  for  supplying  omissions*  150. 

regulations  must  be  reasonable,  151. 

increasing  period  of  residence  or  other  qualiflcations,  169. 

requirements  as  to  time,  place  and  manner  must  be  obserred,  IQS, 

effect  of  failure  to  register,  154. 

effect  where  no  opportunity  for  registration  is  prorided,  155. 

effect  of  defective  discharge  of  duty  by  registering  officers*  156^ 

REIMBURSEMENT, 

right  of  officer  to  against  public,  877. 

against  third  person,  880. 

RELATIONSHIP, 

when  a  cause  of  disqualification  In  a  Judges  518L 

RBUGIOUS  OPINIONS, 

not  to  be  made  a  qualification  for  office,  00. 
REMOVAL  FROM  OFFICE^ 

in  fun.  444-468. 
REPRESENTATIVES  IN  LEGISLATURE, 

are  public  officers,  54. 
RESIDENCE, 

may  required  as  qualification  for  office,  89. 

period  required  must  be  complete  at  election,  9X 

required  as  qualification  of  voter,  160. 
what  constitutes,  150. 
RESIGNATION  OF  TH  E  OFFICE, 

in  genera],  officers  may  resign,  400. 

cannot  resign  until  elected  and  qualified,  410. 

what  constitutes  a  resignation,  411. 

in  what  form  made,  412. 

to  whom  resignation  is  to  be  made,  418. 

resignation  not  completed  unless  it  Is  accepted,  414. 

what  amounts  to  an  acceptance,  415. 

when  officer  holds  until  successor  is  chosen,  notwithstanding  aooeptance 
of  bis  resignation,  416. 

withdrawal  of  resignation,  417. 

resignation  while  insane,  418. 

contracts  to  resign  in  another's  favor  are  void,  857. 
REWARDS, 

contracts  to  pay,  are  void  when,  876. 
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officer  can  not  recover  from  public,  when,  801. 
can  not  recover  from  third  persons,  when,  885i 
RIGHTS  OP  THB  OFFICER  AGAINST  THE  PUBLIC, 
in  general,  854. 
I.    Thb  Right  to  Coxpbksatiok. 
right  to  compensation  is  created  by  law,  not  by  contract.  85Si 
no  compensation  can  be  recovered  unless  provided  by  law,  8«Hk 
in  absence  of  constitutional  prohibition,  compensation  may  be  altered. 

decreased  or  discontinued,  857. 
constitutional  provisions  prohibiting  increase  or  decrease  during  teraa. 

858. 
when  officer  may  recover  compensation  of  two  offices,  85(K 
forfeits  salary  of  first  office  by  accepting  incompatible  office,  860. 
officer  may  not  recover  reward  offered  by  public  for  act  within  the  scope 

of  his  duty,  861. 
can  not  recover  extra  compensation  for  added  or  incidental  services,  868k 
but  may  recover  for  services  In  independent  employment,  863. 
officer  not  entitled  to  salary  during  lawful  suspension  from  office,  864. 
but  may  recover  for  unlawful  removal,  865. 
not  deprived  of  salary  by  sickness,  866. 
can  only  recover  when  lawfully  elected  and  qualified,  867. 
compensation  when  continued  for  second  term.  868. 
compensation  while  holding  over,  869. 
forfeits  right  of  compensation  with  the  office,  870. 
when  payment  to  officer  ds  fcuilo  bars  claim  of  officer  de  Jurs^  871. 
when  officer  recovers*  his  recovery  not  diminished  by  other  earnings,  879L 
when  officer  may  retain  salary  from  fees  collected,  878. 
assignment  of  unearned  compensation  opposed  to  public  policy,  874. 
public  may  not  be  garnished  for  compensation  of  its  officers,  87& 
public  officer  cannot  be  charged  as  garnishee,  876. 

IL      RlOHT  TO  RBDCBUaSBMBNT  AND  IhDBMNITT. 

right  to  reimbursement,  877. 

right  to  indemnity,  878. 

public  has  power  to  indemnify  officer,  870 
RIGHTS  OF  THB  OFFICER  AGAINST  THIRD  PERSONS, 
I.    His  Right  to  Cokphnbation. 

officer  can  not  recover  from  third  person  where  his  compensation  is  paid 
by  the  public,  881. 

when  payment  of  fees  is  regulated  by  law,  officer  can  not  recover  other- 
wise. 883. 

officer  making  void  contract  for  fees  can  not  recover  qua lUummtruU,  886. 

fees  unlawfully  exacted  may  be  recovered  or  set  off,  88 1. 

officer  can  not  recover  reward  for  act  within  line  of  duly,  885. 

when  no  fees  are  fixed  ministerial  officer  may  recover  reasonable  value, 
886. 

officer  may  demand  prepayment  of  his  fees,  887. 

officer  may  retain  papers  on  which  he  has  expended  labor  until  paid,  888^ 
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RIGHTS  OF  THB  OFFICER  AGAINST  THIRD  PERSONS- OmtfiiiMcl. 
n.  His  Right  to  RtBucBURSBMSNT  ahd  Ihdbmhxtt. 
right  of  reimbursement,  889. 
indemnity  to  officer,  890. 
ni.  Riobt  of  Acmon  fob  Tobtb. 
may  recorer  for  injury  to  property  in  his  possession.  89L 
when  officer  must  sue  in  name  of  his  office,  893. 
lY.  Right  of  Action  Upon  Bobtds,  Ooirni^OTB,  te. 
hsTe  implied  right  to  bring  necessary  actions,  898. 
right  to  sue  in  his  own  name  on  bonds,  891 

officer  suing  should  sue  by  his  official  title,  89S. 
officer  cannot  sue  in  his  own  name  on  simple  contracts  made  in  behalf  of 
public,  896. 
BIGHTS  OF  THB  PUBLIO  AGAINST  THE  OFFIO£R» 
io  general,  908. 
1.  OoTT  TO  Account  fob  Public  Funim. 
in  genera],  909. 

at  what  time  officer  should  account,  910. 
when  officer  chargeable  with  interest,  911. 
extent  of  liabilities  under  statutes  and  bonds,  and  excuses  for  defaults,  91tL 

legislature  may  relieve  officer  from  his  liability,  918. 
when  action  may  be  begun, -914. 

can  not  set  up  illegality  of  transaction  to  defeat  right  to  an  accounting,  916L 
IL  Duty  to  AccouNt  fob  Public  Pbopbbty. 
nature  and  extent  of  the  duty,  910. 
RIGHTS  OF  THB  PUBUO  AGAINST  THIRD  PERSONS, 
purpose  of  this  chapter,  917. 
public  may  enforce  contracts  made  with  its  officers  and  agents,  918. 

undisclosed  principal,  919. 
public  may  reooyer  value  of  goods  sold  by  its  agents,  920. 
public  may  recover  money  wrongfully  paid  out,  921. 

how  far  public  may  follow  its  funds,  929. 
public  may  recover  property  wrongfully  disposed  of,  928. 
state  not  estopped  by  unauthorized  acts  of  its  officers,  924. 
state  entitled  to  priority  of  payment,  925. 
SALARY  OF  OFFICER, 

See  OOMFRNSATIOX. 

0ALE  OF  OFFICES, 

contracts  for,  are  void,  856. 
SCHOOL  OFFICERS  AND  TEACHERS, 

distinction  to  be  made  between  public  and  private  schools,  714 
A.    Officbbs, 

have  power  to  enact  reasonable  rules  and  regulations,  71&. 

what  this  rule  includes,  716. 

rules  need  not  be  formal  or  of  record,  717. 

school  officers  not  liable  for  errors  in  Judgment,  718. 

are  liable  only  when  actuated  by  malice,  719. 

question  of  reasonableness  of  regulations  Is  for  the  court,  790. 
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what  rales  and  rogulations  AieTalid — Inatanoeg,  781. 

what  rales  and  regalations  are  not  reasonable— instaDcea*  723. 

legulations  moat  be  enforced  In  reasonable  manner,  783. 

liability  for  not  repairing,  784. 

liability  for  not  performing  ministerial  daty-^equiriag  bond  from 
tractors,  785. 

mandamus  lies  against  them,  when,  078. 

oan  not  deal  with  themselres  officially,  840. 
h.    Tbachbb8» 

are  to  some  extent  pablic  officers.  786. 

are  subject  to  rules  prescribed  by  board,  787. 

where  board  has  prescribed  no  rules  teacher  may  do  so,  788. 

rules  prescribed  by  teacher  must  be  reasonable,  789. 

authority  of  teacher  not  confined  to  school-room,  730. 

light  to  inflict  corporal  punishment,  781. 

teacher  not  liable  to  parent  for  refusing  to  receive  child  as  pupil,  788. 
SBCREOT  OF  BALLOT, 

how  protected,  198. 

SeeBAiiLov. 
8B0RBTARY  OF  THE  NAVY, 

mandamus  against,  953. 

See  GOTBBNMBimL  Officbb8. 
SaORBTARY  OF  STATE, 

mandamus  lies  against,  when,  958. 

See  GOTBRNMISNTAL  OFFICERS. 

aiORBTARY  OF  THE  TREASURY, 
mandamus  against,  953. 

See  QOYBRNXBNTAL  OFFICE  Oa. 

SBiBOTMEN, 

are  public  officers,  56. 

liable  for  torts  of  their  servant,  808. 
^  public  not  liable  for  their  torts,  851. 
SERVANT, 

public  officer  liable  for  torts  of  his,  808. 
SET  OFF, 

officer  can  not  offset  salary  against  claim  for  moneys  collected,  873. 

unlawful  fees  exacted  by  officer  may  be  setoff  in  action  Ixrought  by  b 
884. 
SHERIFFS, 

cannot  deal  with  themselyes  officially,  8401 

duties  and  liabilities  are  similar,  748^ 

what  parties  are  interested,  743. 
a.    To  the  Plaintiff  in  the  Process. 

duty  to  execute  lawful  process,  744. 

must  serve  irregular  or  voidable  process,  745L 

need  not  serve  void  process,  740. 

right  to  demand  prepayment  of  his  fees,  747. 
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right  to  demand  indemnity,  748. 

If  no  indemnity  demanded,  oi&cer  1b  bound  to  eerve,  749. 

when  promise  of  indemity  will  be  implied,  760. 

oflloer  liable  for  loss  resulting  from  neglecting  instnictloDS,  75L 

oflloer  bound  for  reasonable  skill  and  diligence,  753. 

liable  for  negligence  in  serrlng  process  for  appearance,  753. 

liable  for  negligence  in  searching  for  property,  754. 

liable  for  negligence  in  making  an  insufficient  leyy,  755. 

liable  for  surrendering  property  without  cause,  766. 

liable  for  negligent  delay  in  making  levy,  767. 

liable  for  neglect  to  levy  at  all,  76a 

liability  for  escapes,  769. 

liability  for  neglect  in  keeping  property  seized,  760. 
ddlTery  bonds— receiptors,  761. 

liability  for  accepting  insufficient  bonds,  762. 

liability  in  making  sales,  768. 

liability  for  not  making  return  and  for  a  false  return,  764. 

liability  for  money  recelTed,  765. 

the  measure  of  damages,  766. 
Il    To  the  Defendant  in  the  Writ 

in  general,  767. 

no  liability  arises  from  proper  serrlce  of  valid  process,  768. 
what  is  meant  by  process,  769. 

liability  for  illegal  arrest,  770. 

liability  for  refusing  bail  or  other  abuses,  771. 

liability  for  levy  under  void,  paid,  expired  or  superseded  process,  77iL 

liability  for  excessiye  levy,  778. 

liability  for  disregarding  exemptions,  774. 

liability  for  neglect  in  caring  for  property,  776. 

liability  for  taking  insufficient  security,  776. 

liability  for  misconduct  in  making  sale,  777. 

liablli^  for  other  abuse  of  process,  778. 

liability  for  unlawfully  breaking  into  the  dwelling-house,  779. 
C    To  Strangers  to  the  Writ. 

in  general,  780. 

liability  for  arrest  upon  warrant  against  another,  781. 

liability  for  taking  goods  of  one  person  on  writ  against  another,  7881 

liability  for  levy  on  mortgaged  property,  788. 
8K0ENBSS, 

officer's  salary  not  terminated  by,  866L 
••BLIP," 

on  ballot,  effect  of,  198. 
flPBCIAL  COMMISSIONERS, 

are  not  public  officers,  67. 

See  OoJCMnsiONxnii 
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8TATB. 

Bee  PuBLia 
ntiflcatlon  by,  555. 

offloer  should  act  in  name  of,  when,  581 
entitled  to  priority  of  payment,  1185. 
not  estopped  by  onauthoriaed  sots  of  its  oflloen,  034. 
may  reoover  property  wroagf  ally  disposed  of  by  officer,  03S. 
may  follow  its  funds  into  the  hands  of  thifd  persons,  988. 
may  reoorer  fands  wrongfully  paid  out,  881. 
may  recoTer  value  of  goods  sold  by  its  agents,  980. 
may  sue  upon  and  enforce  contracts  made  by  officer,  918. 

even  though  it  was  not  disclosed,  919. 
can  not  be  sued  without  its  consent,  836. 

rule  can  not  be  evaded  by  bringing  action  against  state  officer  on  state 
obligation,  886. 
STATE  AUDITOR. 

mandamus  lies  against,  when.  960. 
8TATB  0FFICSR3, 

See  GovBBKicEKTAL  Offiobbs. 
STUDENTS  AT  COLLEGE, 

where  may  vote,  159. 
SUBORDINATE  OFFICERS, 

See  DiBPUTiBa. 
jAobiUiy  cf  Sup&rUr  for  Aeii  qf. 

in  general,  788. 
L    PuBLio  Offiobbs  of  Govbrnmbht. 
public  officers  of  government  not  liable  for  acts  of  his  official  suboidi- 
nates,  789. 
exceptions  to  this  rule,  790. 
this  rule  applies 

to  postofficers,  791. 
to  mail  contractors,  798. 
to  collectors  of  customs,  798. 
to  captain  of  ship  of  war,  794 
to  confederate  district  commissary,  795. 
IL    Pctblio  Tbubtbbs  and  Coicscisseonbbs. 

not  liable  for  negligence  of  subordinates,  796. 
ni.    MnriBTEBiAL  Offiobbs.' 
liable  for  defaults  of  their  deputies,  797. 
this  rule  applies 
to  sheriffs,  798. 
to  recorders  of  deeds,  799. 
to  clerics  of  courts,  800. 
to  other  officers,  801. 
SUPERINTENDENTS  OF  CANALS^ 
are  public  officers,  60. 
are  liable  for  their  neglects,  *  ' 
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BUPBRVI80R8, 

liability  of,  for  official  acts,  680. 
BURBTIES, 
«.  Bono  EzBOOTED  IN  Blank. 

when  surety  bound  by  filling  of  blanks*  87S. 

h.  CONDITIONAL  DbUTBRT  OF  BONIM. 

where  sarety  bonnd  by  delivery  contrary  to  condition,  879l 
forgeiy  of  other  surety's  signature,  880. 
erasure  of  name  of  one  surety,  281. 

A  LlABELITT  OF  SUBBTIIBB  FOB  DbFAULT  OF  PiUNCIPAIi. 

surety's  liability  is  itriotimmijurii,  283. 
extends  to  official  acts  only,  283. 

distinction  between  acts  done,  eolore  officii  and  piriuU  offidt,  281 

sureties  for  one  office  not  liable  for  default  in  another,  285. 

sureties  bound  for  defaults  occurring  during  term  only,  286^ 

sureties  for  second  term,  287. 

how  when  time  of  default  can  not  be  ascertained,  288. 

how  far  officer's  accounts  are  conclusive  upon  sureties,  280. 

how  far  Judgment  against  principal  is  conclusive  upon  sureties,  290l 

appropriation  of  payments,  201. 

the  contrary  view,  202. 
when  official  bonds  are  cumulative,  288. 
when  special  bond  supersedes  general,  224. 
liability  of  sureties  for  funds  illegally  received.  225. 
sureties  estopped  to  deny  official  character  of  principal,  291. 
liabili^  of  sureties  for  loss  of  funds,  227. 

one  view  which  prevails,  208. 

a  second  view,  299. 

a  third  view,  800. 

a  fourth  view,  801. 

IHustrations  of  the  stricter  rules,  802. 

illustrations  of  the  more  liberal  rules,  808. 
d.  Bblbasb  of  Subbtdbs. 
sureties  released  by  material  alteration  of  contract,  804. 
by  what  law  their  contract  interpreted,  805. 

effect  of  increasing  duties  or  changing  character  of  office,  808. 
not  released  by  extension  of  time  for  accounting,  307. 
sureties  not  released  by  laches  of  government,  808. 
sureties  not  released  by  concealment  of  previous  default,  800. 

duty  of  notifying  sureties  of  subsequent  default,  810. 
BURGBONS, 

pension,  are  not  officers  of  U.  8.,  50. 
SUSPENSION  OP  OPPIOER, 

not  warranted  by  authority  to  remove,  458. 
TAX, 

payment  of,  as  condition  of  holding  office,  81* 

as  condition  of  voting,  162. 
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TAX  OFFICnCR, 

1.     CtolXBOTOB. 

k  pablio  ofBoer,  8IL 
mnal  act  only  by  warraat,  689. 
h  pioteotad  bj  inooete  f lUr  on  its  face,  800. 
tow  affected  by  extrinalo  knowledge  of  defects.  08U 
li  not  protaeted  if  wamnt  not  f^  on  its  face,  082. 
k  Uable  if  ba  abuses  bis  autbority.  603. 
BabHity  for  money  recelTad  on  roid  process,  604. 
t.    LuMKLsn  ov  Tax  Oivxania. 
liability  for  not  levying  tax.  784. 

tbe  measare  of  damages,  785. 

action  may  ba  brought  in  foreign  state,  786. 
lability  for  false  return,  787. 

Bee  BoHooii  Omona  and  TBAOHmui 
TXRM. 

what  is  meant  by  term,  886. 

when  term  begins,  886. 

l^gislatore  can  not  ehange  term  iized  by  the  constitution,  887. 

in  other  osses  legislature  may  prascribe,  888L 

legislature  may  change  term,  889. 

aonstmetion  of  laws  fixing  term,  800. 

sabseqnent  terms  presumed  to  be  of  same  length  as  first,  SOL 

presumption  from  order  of  appointment,  80)). 

presumption  from  times  for  appointment.  808L 

incumbent  estopped  lyy  his  own  interpretation,  804. 

governor  can  not  enlarge  term  by  the  commission,  80S. 
L    Whbbb  Dubatioh  or  Tbbm  is  Fixkd. 

azphration  of  term  dissolves  oflicer^s  authority,  806. 

how  when  authoriaed  to  hold  over,  807. 

ofllcer  who  has  held  for  full  constitutional  period  can  not  hold  over,  898. 

when  officer  holds  over  notwithstanding  resignation,  800. 

provisions  for  holding  over  do  not  apply  to  office  declared  forfeited,  400. 

right  to  hold  over  does  not  revive  on  death  of  suooessor,  401. 

affloers  filling  vacancies  in  elective  offices  hold  only  till  next  electi6<i,  40i. 

what  is  meant  by  "  next  regular  election,"  403. 

right  to  hold  over  applies  to  officers  elected  by  legislature,  404. 
IL    Whbbb  Duration  of  Tbbk  n  Unobbtain. 

affloe  oreated  for  performance  of  a  single  act  terminates  upon  its  pe^ 
formance,  405. 

officer  holding  daring  pleasure  of  appointing  power  removable  at  wiO, 
406. 

office  vacated  by  abolishment  of  appointing  power,  40T. 

office  vacated  by  repeal  of  law  creating  it,  403. 
TBRMINATIOK  OP  OPPIOER'8  AUTHORITY, 
Bt  tbb  BxpnunoN  of  his  Tbric 

in  general,  884. 
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whal  is  meant  by  term,  885. 

when  term  b^ns,  880. 

legislature  can  not  change  term  fixed  by  the  constitution,  387.  * 

in  other  cases  legislative  may  prescribe,  889. 

legislature  may  charge  term,  889. 

constitution  of  laws  fixing  term,  890. 

subsequent  terms  presumed  to  be  of  same  length  at  first,  891. 

presumption  from  order  of  appointment,  892. 

presumption  from  times  for  appointments,  898. 

incumbent  estopped  by  his  own  interpretation,  894. 

gOTemment  can  not  enlarge  term  -by  the  commission,  895. 
L   Where  Duration  cf  Term  is  Fixed, 

expiration  of  term  dissolves  officer's  authority,  896. 

how  when  authorized  to  hold  over,  897. 

ofllcer  who  has  held  for  full  constitutional  period  can  not  hold  over,  898* 

when  officer  holds  over  notwithstanding  resignation,  899. 

provisions  for  holding  over  do  not  apply  to  office  declared  forfeited,  400l 

right  does  not  hold  over  does  not  revive  on  death  of  successor,  401. 

officers  filling  vacancies  in  elective  offices  hold  only  till  next  election,  408L 

what  is  meant  by  "  next  regular  electiony**  408. 

right  to  hold  over  applies  to  officers  elected  by  legislature,  404. 
IL  Where  Duration  of  Tern  i$  Uneertain. 

ofiloe  created  for  performance  of  a  single  act  terminates  upon  its  perform- 
ance, 405. 

ofltoer  holding  during  pleasure  of  appointing  power  removable  at  will* 
406. 

effloe  vacated  by  abolishment  of  appointing  power,  407. 

efflce  vacated  by  repeal  of  law  creating  it,  403. 
Bf  Resignation  op  thb  Officb. 

In  general^officers  may  resign,  409. 

cannot  resign  until  elected  and  qualified,  410. 

what  constitutes  a  resignation,  411. 

in  what  form  made,  412. 

to  whom  resignation  is  to  be  made,  418. 

resignation  not  complete  unless  it  is  accepted.  414. 

what  amounts  to  an  acceptance,  415. 

when  officer  holds  until  successor  is  chosen,  notwithstanding  acccptaaee 
of  his  resignation,  416. 

withdrawal  of  resignation,  417. 

leslgnation  while  insane,  418. 
Bt  Aooeftanob  ov  Another  Offtc& 
L    Bif  AoeepUmee  qf  Ineompatible  Office. 

■oeeptanoe  of  second  office  incompatible  with  first  vacates  first,  4961 
exception,  481. 

what  constitutes  incompatiUlity,  489. 

Ulustrations  of  incompatible  offices,  428. 

illustrations  of  offices  not  incompatible,  424. 
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TBRMINATION  OF  OFFICBR'8  AUTHORITT— am<K»¥^ 
no  proceeding  neoesMiy  to  enforoe  Tacation,  4S5. 
acceptance  of  second  office  is  coaclosiTe  of  offlcer'a  election  to  hold  fhnt 
one^  426. 
IL    Sg  ths  Aec^iftanm  <tf  a  Fbfbidden  OfiM, 
in  general,  487. 

dUtinctlon  between  eligibility  to  election  and  power  to  hold,  428. 
acceptance  of  forbidden  office  Tacates  first,  439. 

not  when  first  office  held  under  different  gOTemment,  480i, 
illuBtration  of  the  mle,  481. 

fiT  ABAKDOmCEST  OF  OfFICB. 

L    Bif  Bffiuing  or  NegUcUng  to  QuaUJ)f. 

mere  delay  in  qualifying  no  abandonment,  483. 

refusal  or  neglect  to  qualify  at  all  Tacates  office,  484. 
IL    By  Befiuing  or  IfBgleeting  to  FBifcrm  DuUet. 

continued  ref uaal  or  neglect  to  perform  duties  constitutes  abandonment, 
485. 

Judgment  of  ouster  necessary,  486. 
HL    ^  BomomifromthoIHatrieL 

officer  usually  required  to  reside  in  district  for  which  he  was  elected,  487 

pennanent  remoTsl  from  district  operates  as  abandonment,  488L 
illustntions,  489. 

office  once  abandoned  cannot  be  resumed,  440. 
IV.    J^  Bngaging  in  BebOion. 

officer  who  rebels  against  goTcmment  forfeits  office,  441, 
Y.    ^  Death, 

death  of  single  officer  creates  Tacancy,  44S. 

snrriTor  of  two  or  more  officers  may  execute  oflice,  448. 
3t  Rbmotal  from  Offick. 

in  general,  444. 

power  of  removal  incident  to  power  of  appointment  when  tenure  of  oflka 
not  fixed  by  law,  445. 

power  to  remove  municipal  officers,  446. 

power  of  removal  in  other  cases  may  be  conferred  by  law,  447. 

power  conferred  may  be  absolute  or  conditional,  448. 

consent  of  senate  or  other  body  may  be  required,  449. 

may  be  restricted  to  removal  for  cause,  460. 

removals  for  political  reasons  may  be  prohibited,  451. 

power  of  removal  must  be  exercised  within  the  limits  fixed,  4S9L 

power  to  remove  does  not  include  power  to  suq^nd,  458. 

necessity  of  notice  and  hearing  before  removal,  454. 

proceedings  for  removal  are  Judicial  in  their  nature^  455, 

right  of  courts  to  review  the  proceedings,  456. 

fpr  what  condact  removed,  457. 
illustrations,  458. 

what  constitutes  a  removal— implied  removal,  459. 

notice  of  removal  must  be  given  to  the  officer,  460. 

removal  not  effected  by  revoking  appointment,  46L 
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but  gOTemment  may  reroke  commission  issaed  by  mistake,  AQX 
Bt  LseiSLATivB  AonoN. 

an  office  Ib  not  a  contract,  468. 

an  office  is  not  property,  464. 

statutory  offices  may  be  altered  or  abolished  by  legislature,  469^ 

municipal  offices  may  be  abolished,  466. 

constitutional  offices  can  not  be  impaired,  467. 
Bt  Impsachiibrt. 

purpose  of  this  chapter,  468. 
I.     l%e  Auihariiif  to  Impeaek. 

declared  by  the  constitution,  468. 
n.    Ths  m^naL 

impeachments  originate  in  the  house,  but  are  tried  by  the  senate,  470l 
ni.     What  Offliotr%  mai$  be  ImpetuhetL 

usually  ciyil  officers  only,  471. 
IT.     Fhr  what  AoU  Officen  may  he  Impeaehed, 

conflict  of  Tiews  upon  the  subject,  473. 
y.     The  Judgment  that  may  he  Rendered. 

lemoTBl  from  office  and  disqualffication,  478. 

whether  officer  may  be  suspended  during  proceediofl^,  474, 

Impeachment  does  not  prcTent  other  punishment,  475. 
TTTLB  TO  OFFICB, 

tried  by  que  warranto. 

See  Quo  Wabran to. 
not  tried  by  mandamus,  978. 

TORTS, 

See  LiABiLiTT. 
Sttboroikatbs. 
TOWN  BOARDS, 

liability  of,  for  official  acts,  689. 
TRUST, 

offioe  can  not  be  held  in,  666. 
TRUSTEES  OF  STATE  INSTITUTIONS, 
are  public  officers,  61. 

See  GtoYBRNMKHTAL  OFFIOIft 

'•  TWO-THIRDS  OF  VOTES  CAST,* 

what  is  meant  by  this,  906. 
ULTRA  VIRES, 

public  not  liable  for  acts  of  ofBcers  done,  863. 
UNCONSTITUTIONAL  STATUTE. 

office  created  under  not  de  facto,  826. 

officer  may  de/Mo  when  chosen  under,  827. 

affords  officer  no  protection,  663. 
UNITED  STATES, 

not  liable  for  torts  of  its  officers  and  agents.  849L 

Bee  PuBLia 
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USURPER, 
defined,  881« 
acts  of,  are  void,  8S1. 
VACANCIES, 

what  conatltates  a  yacancy,  ISd. 

how  yacanciea  daBsifled,  ld7» 

whether  office  whoee  prior  incumbent  holds  over  Is  yacant,  1S8L 

whether  failure  to  elect  leares  office  yacant,  120. 

whether  failure  to  qualify  causes  yacancy,  ISO. 

whether  election  of  unqualified  person  causes  vacancy,  181. 

whether  newly  created  office  is  yacant,  182. 

anticipated  yacandes  may  be  filled  when,  138. 

filling  yacandes  when  consent  of  senate  required,  184. 

filling  yacandes  in  offices  originally  filled  by  senate,  185. 

filling  yacandes  occurring  during  session  but  left  unfilled,  188l 

rule  in  United  States  courts,  187. 

rule  in  New  Jersey,  188. 

appointee  holds  only  till  close  of  next  session,  189. 
VALIDITY  OP  CONTRACTS, 

See  CONTBACTS  CONCBRRING  OFIICSBa. 

Public  Polict. 
VXTERAN  SOLDIERS. 

preference  to  office  may  be  giyen  to,  84. 

unless  conflicts  with  constitutioaal  discretion,  85. 
VIOLATION  OP  DUTY, 

contracts  to  procure,  are  yoid,  868. 
VOTERS  AND  THEIR  QUALIFICATIONS, 
L    Tub  Power  to  frbscribb  Quauficationb. 

right  to  yote  Is  neither  natural,  absolute  or  yested,  145. 

state  may  prescribe  qualifications,  146. 

in  the  territories  congress  prescribes  qualifications,  147. 

IL     OoirSTITDTIONAIi  LiKITATIONS  UPOK  THB  PoWBB, 

State  legislature  cannot  alter  or  augment  qualifications  prescribed  l^  state 
constitution,  148. 

m.      ThB  RBqUIBEMBHTB  OV  RBGIBTBATIOH. 

yaUdity  of  registration  laws,  149.  ' 

supplying  omissions,  150. 

regulations  must  be  reasonabld,  151. 

increasing  period  of  residence  or  other  qualiflcatloni,  168. 
requirements  as  to  Ume,  place  and  manner  must  be  obseryed,  18lL 
effect  of  failure  to  register,  164 

effect  where  no  opportunity  for  rqj^stration  is  proyided.  166. 
effect  of  defectiyedischaige  of  duty  by  registering  officen*  166i. 
rv.    Thb  Qualifications  RBqunusD. 
usual  qualifications  required,  167. 
dtiaenship— how  ''citisen**  compares  with  ''Inhabitant"  and  **realdfliit^" 

158. 
resldenoe,  169. 
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VOTERS  AOT)  THBIR  QUALIPICATI0NB-aw«n«€4 

males  only  may  TOte,  161. 
paymfiDt  of  a  tax.  1(^ 
ownerahip  of  land,  188. 
mental  capacity,  164. 

y.     FOBFBITUBB   OF  RiOHT. 

state  may  prescribe  forfeitare  of  franchise  as  pnnishment  for  erimflb  16S. 
this  is  not  a  *'cruel  or  nnusnal  punishment/'  IM. 
evidence  required— conYiction--dae  prooesB  of  law,  167. 
disability  may  be  removed  by  pardon,  168. 

state  may  make  reasonable  regolations  as  to  method,  186L 

voter  must  vote  in  person,  187. 

voter  must  vote  but  once,  188. 

TOter  need  not  vote  the  whole  ticket,  180. 

usually  required  to  vote  by  ballot,  190. 

what  oonstitntes  ballot,  101 . 

ballot  implies  secrecy,  192. 

statutes  protecting  the  secrecy  of  the  ballot^  IINI. 

statute  requiring  distinctive  mark  is  unconstitational,  lOi. 

**  written  "  ballot  indudas  printed  one,  105. 

ballot  must  contain  but  one  name  for  each  otSio%  166. 

written  evidence  supersedes  printed,  107. 

effect  to  be  given  to  "  slip  **  or  "  paster,**  198.  ^ 

names  must  be  clearly  expressed,  109. 
slight  irregularities  do  not  vitiate,  900. 
but  ballot  must  be  reasonably  certain,  901 
perfect  ballot  is  conclusive  evidence  of  voter's  intention,  WL 
extrinsio  evidenoe  to  explain  ballot,  908. 
VOTES, 

See  Elbgtioxil 

BALLOTSb 

VOTING, 

method  of. 

Bee  Elbotioks. 
WARRANTY  OF  AUTHORITY, 

public  officer  not  ordinarily  bound  by  an  implied,  809. 
exceptions  to  this  rule,  810,  819. 

are  bound  by  an  express  representation  as  to  anthori^,  816. 
WATCHMEN  OF  PUBLIC  BUILDING3» 

are  not  public  offloers,  69. 
WOMEN. 

what  offices  may  be  held  l^,  78, 

cannot  TOte^  161. 


